Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


IL 


\ 


i 


^ »! 


EEPORTS    OF    CASES 


HEABD  AND   DETERMINED   BT 


THE     LORD     CHANCELLOR 


Ain>  THB 


COURT    OF  APPEAL    IN   CHANCERY. 


BY 

J.  P.  DE  GEX,  H.  CADMAN  JONES,  and  R.  HORTON  SMITH,  Esqs., 

BABBI8TB1I8    AT    IJkW. 


EDITED, 

WITH    NOTES    AND    REFERENCES    TO    AMERICAN    LAW, 
AND    ST7BSEQUENT    ENGLISH    DECISIONS, 

BT 

J.    C.    PERKINS. 


Vol.  rv. 
1863-1865. 


BOSTON: 
LITTLE,  BROWN,  AND    COMPANY. 

1874. 


JUL  8    1901 

Entered  according  to  Act  of  CongieM,  in  the  year  1874,  by 

LITTLB,  BBOWK,   AKD  0O)IPAJIT, 

In  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


oambridgb: 

PBB8S  or  JOBJV  WILSON  AND  SON. 


J 


LORD  WESTBURY. 

Lord  Chancellors. 
LORD  CRANWORTH,  . 

SIR  JOHN  ROMILLT,  Mastbr  of  the  Rolls. 


SIR  JAMES  LEWIS  KNIGHT  BRUCE. 

Lords  Justices. 
SIR  GEORGE  JAMES  TURNER, 


} 
1 


SIR  RICHARD  TORIN  KINDERSLEY, 

SIR  JOHN  STUART,  J>  Yicb-Chancsllors, 

SIR  WILLUM  PAGE  WOOD. 

SIR  WILLIAM  ATHERTON, 


Attormets-Gbnbral. 
SIR  ROUNDELL  PALMER. 


:•} 


SIR  ROUNDELL  PALMER, 

Soucitors-Genbral. 
SIR  ROBERT  PORRETT  COLLIER, 


} 


A   TABLE 


or  THB 


NAMES  OF  CASES   REPORTED 


IN  THIS  VOLUME. 


[THB  HUMBBALS  BEFBB  to  THB  MABOINAL  PAGING.] 

Pag» 

Adams,  In  re 182 

American  Leather  Cloth  Company,  Limited,  The  Leather  Cloth 

Company,  Limited,  t; 137 

Armston's  Tnusta,  In  re 454 

Astley,  Heys  t; 34 

Atkinson,  Wilson  v 455 

Austin  t^.  Austin,  In  re  Austin 716 


Baker  v.  Monk 388 

Banner  v.  England,  In  re  Wood 134 

Banstead  and  Epsom  Downs  Railway  Company,  Garrett  v.    .    •  462 

Baring,  Traill  t?.    * 318 

Barker,  In  re,  Gorely,  Mc  parte 477 

Barrett's  Case,  In  re  The  Moseley  Green  Coal  and  Coke  Com- 
pany, Limited 416 

Barrett's  Case,  In  re  The  Moseley  Green  Coal  and  Coke  Com- 
pany, Limited  (No.  2) 756 

Barrows,  Hall  v 150 

Bassett,  McAndrew  v 880 

Bayley,  Turney  v 332 

Bedford,  Bury  V 352 

Bell,  Vickers  v.  ..... 274 

Berridge,  Butler  v 45 

Nesbittv 45 


Tl  TABLE  OF   CASES  REPORTED. 

Pact 

Bird's  Case,  In  re  The  Southampton,  &o..  Steamboat  Company, 

Limited 200 

Bloxam's  Case,  In  re  The  New  Theatre  Company,  Limited     .    .  447 

Bostock,  Foxwell  v 298 

Boyce,  In  re 205 

Bradley,  Chapman  v 71 

Brighton,  &e^  Sewers  Board,  Jennings  v 735,  n. 

V.  Jennings 735,  n. 

British  Provident  Life  and  Fire  Assurance  Society,  In  re,  Stan- 
ley's Case 407 

Broun  V.  Kennedy 217 

Brown,  Suffield  v 185 

Buchanan,  Macleod  v 265 

Bunbury's  Settled  Estates,  In  re '.     /  .    .    .    .    .  573 

Bunn  V.  Bunn • • 316 

Burdett  v.  Hay 41 

Burmester,  Eyre  v 435 

Bury  t?.  Bedford 352 

Butler  V.  Berridge 45 


CsLuweWj  Me parte^  In  re  YsLVLghfin 539 

Chance,  Hanmer  v * .    .  626 

Chapman  v.  Bradley 71 

Chavasse,  JEbi  parte,  In  re  Grazebrook 655 

Chinnock  v.  The  Marchioness  of  Ely 638 

Cochrane  V.  Willis 229 

CoWinge,  Mi  parte.  In  re  Roldsworth 533 

Collins  V.  Lamport , 500 

Cooke  V.  Cooke * 704 

Corbett  V.  The  Curriers'  Company 764 

Cox's  Case,  In  re  The  Wheal  Emily  Mining  Company   ....  53 

Currie  v.  Larkins 245 

Curriers'  Company  v.  Corbett 764 


Damer,  Earl  of  Portarlington  v 161 

Darlington  District  Joint-stock  Banking  Company,  Mm  parte.  In 

re  Riches  and  Marshall's  Trust-deed 581 

Davis,  Mc  parte,  In  re  Harris 523 

Dennis,  Matson  v 345 

Drummond,  Tatham  v 484 


TABLE  OF  GASES  BEPOBTED.  ^1^ 

Page 

Eastwood  V.  Lever 114 

Edwards- Wood,  in  re,  Mayou,  JSSB/>arfe 664 

Ely,  The  Marchioness  of,  Chinnock  t; 688 

England,  Banner  v.,  In  re  Wood 134 

Exhall  CSoal  Mining  Company,  Limited,  In  re 377 

Miles's  Case .    .    .  471 

Eyre  v.  Burmester • 485 


Flight,  Robson  V 608 

Flood  and  Lott,  In  re,  Lubbock,  Ms  parte 516 

Forgter  v.  Ridley 452 

Foster  v.  Harvey 59 

Fountain's  Case,  In  re  The  Sheffield  and  Hallamshire,  &c^  Soci- 
ety, Limited 699 

Foxwell  v.  Bostock 298 

V.  Webster 77 


Garrett  v.  The  Banstead  and  Epsom  Downs  Railway  Company  .  462 

Gascoyne,  Green  t; 565 

Gorely,  .£^/>arte,  j^  re  Barker 477 

Grazebrook,  In  re,  Chavasse,  Mr  parte 655 

Great  Northern  Railway  Company,  Swaine  v 211 

Great  Ship  Company,  Limited,  In  re,  Parry's  Case 68 

Green  v.  Gascoyne •  565 

Gregory,  Jones  v 58 

Rolfev 576 


Hackney  Charities,  In  re,  Ms  parte  Nicholls 588 

Hall  V.  Barrows 150 

Hanmer  v.  Chance 626 

Harris,  in  re,  Davis,  JESB|Mzrte 528 

Harvey,  Foster  v 59 

Hay,  Burdett  v 41 

Heys  V.  Astley 84 

Holdsworth,  ^  re,  Collinge,  ^/Tarto 588 

Hopkins's  Executrix's  Case,  In  re  The  Southampton,  &c.,  Steam- 
boat Company,  Limited  • 842 

Hutton  V,  The  Scarborough  GifT  Hotel  Company,  Limited      •    .  672 


•  «  • 


VIU  TABLE   OF  GASES  REPORTED. 

Pag* 

Innes,  Low  v 286 


Jennings  v.  The  Brighton,  &c.,  Sewers  Board 735,  n. 

The  Brighton,  &c.,  Sewers  Board  t^ 785,  n. 

Jones  V.  Gregory    ^ 58 

Ravenscrofl  v 224 

Jopp  V.  Wood 616 


Kennedy,  Broun  v 217 


Lamport,  Collins  v.     .    • 500 

Larkins,  Currie  v 245 

Leather  Cloth   Company,  Limited  v.  The  American  Leather 

Cloth  Company,  Limited 137 

Lever,  Eastwood  v 114 

Levey,  In  re.  Topping,  Ms  parte 551 

Life  Association  of  England,  Limited,  In  re,  Thomson's  Case  .  .  749 
Llanharry  Hematite  L'on  Ore  Company,  Limited,  In  re.  Honey's 

Case,  Stock's  Case 426 

Lockwood,  Scholefield  v 22 

Low  V.  Innes 286 

Lubbock,  Mcparte^  In  re  Flood  and  Lott 516 


Macleod  v.  Buchanan 265 

Makepeace  v.  Rogers 649 

Martin  v.  Whitmore 1 

Matson  v.  Dennis 345 

Mayou,  jESb />ar^  7h  re  Ed  wards- Wood    • 664 

McAndrew  v,  Bassett 380 

Meads,  Taylor  V 597 

Miles's  Case,  In  re  The  Exhall  Coal  Mining  Company,  Limited  .  471 

Mitchell  V,  Smith,  In  re  Patterson's  Estate   .•....••  422 

Monk,  Baker  v 888 

Mortimer  v.  Picton 166 

Moscley  Green  Coal  and  Coke  Company,  Limited,  Barrett's  Case  416 
Moseley  Green  Coal  and  Coke  Company,  Limited,  Barrett's  Case 

(No.  2) 756 

Munro  v.  The  Wivenhoe  and  Brightlingsea  Railway  Company    .  723 


TABLE  OF  GASES  BEPOBTED.  IX 

Page 

Nesbitt  V.  Berridge 45 

New  Theatre  Company,  Limited,  In  re,  Bloxam's  Case  ....  447 

Nicholls,  Mcparte^  In  re  The  Hackney  Charities 588 

No.  3  Midland  Counties  Benefit  Building  Society,  In  re     ...  468 


Oakes,  Rede  v .    «. 505 


Parr3r'8  Case,  In  re  The  Great  Ship  Company,  Limited  ....  68 

Patterson's  Estate,  in  re,  Mitchell  V.  Smith 422 

Perrott,  Priest  v 778 

Picton,  Mortimer  v 166 

Portarlington,  Earl  of  V.  Damer 161 

Pride,  Spring  v • 395 

Priest  r.  Perrott 778 


Ravenscroft  v.  Jones  •    • 224 

Rede  v.  Oakes 505 

Reeve  v.  Whitmore 1 

Ricardo,  Troup  t; 489 

Riches  and  Marshall's  Trust-deed,  In  re.  The  Darlington  District 

Joint-stock  Banking  Company,  Mc  parte  .    • 581 

Ridley,  Foster  v 452 

Robinson  v.  Shepherd     «    ..•••..    • 129 

Robson  V.  Flight 608 

Rogers,  Makepeace  v. • 649 

Rolfe  V.  Gregory  ^ 576 

Roney's  Case,  In  re  The  Llanharry  Hematite  Iron  Ore  Com- 
pany, Limited 426 


St.  Sepulchre,  In  re  The  Westminster  Estate  of  the  Parish  of    •  232 

Scarborough  Cliff  Hotel  Company,  Limited,  Hutton  t; 672 

Schneider  v,  Shrubsole    .    •    • • 52 

Schneider,  Shrubsole  v • 52 

Scholefield  v.  Lockwood 22 

Sheffield  and  Hallamshire,  &c..  Society,  Limited,  In  re,  Foun- 
tain's Case,  Swift's  Case 699 

Shelley,  in  re,  Stewart,  J^jt>arto 548 

Shepherd,  Robinson  v 129 


Z  TABLE  OF  CASES  REPORTED. 

Shmbsole,  Schneider  v. 52 

t;.  Schneider 52 

Sidney  v.  Wilmer 84 

Simpson  v.  The  South  Staffordshire  Waterworks  Company     .    .  679 

Smith,  Mitchell  t;.,  In  re  Patterson's  Estate 422 

Southampton,  4fec.,  Steamboat  Company,  Limited,  In  re,  Bird's 

Case 200 

Southampton,  &c^  Steamboat  Company,  Limited,  In  re,  Hop- 
kins's Executrix's  Case 842 

South  Staffordshire  Waterworks  Company,  Simpson  v 679 

Spring  V.  Pride 895 

Stables,  In  re 257 

Stanley's  Case,  In  re  The  British  Provident  Life  and  Fire  Assur- 

ance  Society 407 

Stewart,  JSx  parte^  In  re  Shelley 543 

Stock's  Case,  In  re  The  Llanharry  Hematite  Iron  Ore  Company, 

Limited 426 

Suffield  t;.  Brown 185 

Swaine  v.  The  Great  Northern  Railway  Company 211 

Swift  t;.  Swift 710 

Swift's  Case,  In  re  The  Sheffield  and  Hallamshire,  &g^  Society, 

Limited 699 


Tatham  v.  Drummond 484 

Taylor  v.  Meads - 597 

Thomson's  Case,  In  re  The  Life  Association  of  England,  Limited  749 

Topping,  Ex  parte^  In  re  Levey 551 

Traill  v.  Baring 818 

Troup  V.  Ricardo 489 

Turney  t;.  Bayley 332 


Vaughan,  Jhre,  Canwell,  .£bjE>arfe 539 

Vickers  w.  Bell 274 


Webster,  Foxwell  v 77 

Westminster  Estate  of  the  Parish  of  St.  Sepulchre,  j7h  re  .    .    .  282 

Wheal  Emily  Mining  Company,  In  re,  Cox's  Case 53 

Whitmore,  Martin  v 1 

Reevev.    .*..... 1 


TABLE  OF  CASES  REPORTED.  XI 

Wilmer,  Sidney  v 84 

Waiis,  Cochrane  v 229 

Wilson  V,  Atkinson 455 

Wivenhpe  and  Brightlingsea  Railway  Company,  Monro  v.     .     .  723 

Wood,  In  re,  Banner  v.  England 134 

Jopp  t; 616 


INDEX   OF   CASES  CITED. 


[THB    KUMBXAL8    XBFBB    TO    THB    XABOINAL  PAOXNO.] 


Page 

AbercorH's,  Lord,  Case  426,  431,  482 

101 
101 
81,  838 
599,606 
584 
620 
597 
151 
395 
401 


Ackers  v.  Phipps 
Ackroyd  v.  Smithson 
Adams  v.  Fisher 

V.  Gamble 
Agace,  Ex  parte 
Aisman  v.  Aikman 
Albany  Fire  Ins.  Co.  v.  Bay 
Albert,  Prince  v.  Strange 
Aldboroagh,  Earl  of  v.  Trje 
Alexander  v,  Toung 
Alfreton    District    JPriendly    and 

Provident  Society,  In  re  469 

Albotlioe  v,  Onslow  620 

Allen  V.  Center  Valley  Co.  664 

AUfrey  V.  Allfrey  576 

AmosKeag  Manuf.  Co.  v.  Gamer    137 
Anderson 'V.  Anderson  616 

V.  Maltby  668 

Anon.,  6  L.  T.  (N.  S.)  403  490 

Archbold    v.    Uommissioners    of 

Charitable  Bequests  for  Ireland  331 


Archer  o.  Kelly 

Arden  v.  Patterson 

Arkley,  Ex  parte 

Armstrongv.  Armstrong 

Arnold  p.  Brown 

Astlej  V,  Tankerville,  Earl  of 

Atchison  p.  LeMann 


401 
217 
519 
657 
217 
27 
599,  606 


Athensemn  Life  Assurance  Soci- 
ety In  re,  Richmond's  Case  474 

Att.-Gen.  v.  Clarendon,  Earl  of  510 

r.  Davey  510 

V.  Downing,  Lady  612 

V.  Dunn  620 

V.  Fitzgerald  620 

V,  HuU  485 

V.  Kent  620 

V.  Mathias  627 

p.  Payne  510 

V.  Bowe  620 


Page 

Att.-Gen.  v.  Sheffield   Gas    Con- 
sumers Co.  214, 216, 287 
V.  Sillem  656 

V.  Williams     484,  485,  487 
Austin  V.  Chambers  217 

Austria,  Emperor  of  v.  Day  151 


B. 


Bacon  v.  Jones 

BafTgett  V.  Meux 

Bailey  v.  Appleyard-' 
V.  Richardson 

Baker's  Appeal 

Bamford  v.  Tumley 

Barnard  o.  Eaton 

Bamhart  p.  Greenshields 

Barrington,  Viscount  p.  Liddell 

Barry  v.  Stevens 

Bass,  Ex  parte.  In  re  Motion 

Bateman  v.  Johnson 

Baxendale  p.  West  Midland  Rail- 
way Co. 

Baxter  v.  Pritchard 

Bay  State  Iron  Co.  p.  Goodall 

Beard  v,  Egerton 

Beason  p.  State 

Beaudely  p.  Brook 

Beaufort,  Duke  of  p.  Neeld 

Beaumont  p.  Boultbee 

Beavan  p.  Oxford,  Earl  of 

Bedford,  Duke  of  p.  British  Mu- 
seum, Trustees  of 

Bell  p.  Kennedy 

Bempde  p.  Johnstone 

Bennett,  Ex  parte 

BesOs  Case 

Bestall  V.  Bunbury 

Betsey,  The 

Beverly  v.  Walden 

Birches  Case 


81 

601,606 

627,  629 

269 


664 
214 
1 
269 
568 
651 
558 
213 

686 
667 
316 
315 
624 
189 
639 
652 
27 


122 

616,  624 

620 

490 

749,  753.  754 

597 

656 

52 

201,541 


XIV 


INDEX  OF  CASES  CITED. 


Bird^s  Case 
Bird  0.  Appleton 
Blaqk  V.  Lamb 

V.  Shreve 
Blapden,  Ex  parte 
Blair  V,  Bromley 
Blanchard  v.  Hill 
Blatchford  o.  Woolley 
Blewitt  V,  Tregonning 
Bloxam^s  Case 


Page 

417 
656 
52 
52 
758 
576 
151 
599 
628 
753 


BoltOQ  V.  Liyerpool,  Corporation 

of  186 

Duke  of  0.  Williams  271 
Bonbonus,  Ex  parte  584,  586 
Boulton,  Exparte  545,  549,  550 
Bowes  V,  £ast  London  Water- 
works Co.  612 
Brackenbury  v.  Brackenbnry  657 
Bradbury  v.  Beeton  150 
V,  Dickens  151 
Bradley  v.  Bradley  74 
Brakely  v.  Sharp  185 
Bridgman  v.  Green  442 
Bright  17.  Walker  627 
Broadwood,  Ex  parte  479 
Bromley  v,  Holland  15 
Brook  0.  Brook  72 
Brooks  V.  Keith  401 

0.  Tarbell  52 

Brown  0.  Higgs  612 

0.  Tanner  500 

V.  Vermuden  81 

Brownsord  0.  Edwards  229,  281 

Bruce  v,  Bruce  619 

Brunei  v.  Brunei  616 

Bryon    v.    Metropolitan  Saloon 

Omnibus  Company,  Limited        676 

Buckell  V,  BlenUiom  599,  603 

Buckeridge  v.  Wballey  468 

Bulkley  0.  Williamstown  616 

Buhner  0.  Jay  252 

Bunn^s  Case  56 

Burdett  v.  Hay  325,  728 

Burgess  v.  Burgess  187,  380 

Bums  0.  Hobbs  316 

Burrows  v,  Foster  364 

Burton  v.  Holly  597 

0.  Pinkerton  656 

Bury  0.  Bedford  150 

Bushell,  Exparte  584 

Butterworth  0.  Crawford  185 

Byng,  In  re  719 


C. 

Caldwell  0.  Renfrew 
Canal  Co.  0.  Clark 


597 
137 


Candee  v.  Deere 
Capdevielle,  In  re 
Carbrev  v.  Willis 
Carmicnaers  Case 
Carr  0.  Allott 
Carter,  Ex  parte 

V,  Dimmock 
p.  Green 
0.  Palmer 
Chapin  0.  Cram 
Chapman  0.  Weimer 
Charter  v,  Trevelyan 


Page 

137,  150,  880 

620 

185 

448,451 

1 

553 

343 

485 

217 

1 

1 

217 


Chatham  Co-operative  Industrial 

Society  (Limited),  In  re  469 

Chedworth,  Lord  v.  Edwards  651 

Cherry^s  Settled  Estates,  In  re      232, 

239,  243 
Chidell  0.  Galsworthy  1 

Child  V.  Douglas  122 

Chinnock^s  Case  56 

Cholmondeley,  Marquis  v.   Clin- 
ton, Lord  459 
Church  Building  Society  v.  Bar- 
low                             •  486 
Churchill  t;.  Dibben                        599 
Churton  0.  Douglas         138,  151,  365 
Clancy,  In  re  484 
Clark  0.  Clark  159 
t;.  Freeman                     140,  151 
t;.  Leach                                 364 
V.  Malpas                      388,  389 
0.  Tainter                               608 
Clarke,  ^xpor^tf                              136 
t;.  Cfark                                764 
».  Colls                         458,  459 
Clay  V.  Cottrell                               581 
Clayton  v,  Corby                             627 
t;.  Glengall,  Earl  of           252 
».  Winton,  Earl  75 
Clegg  t;.  Edmonson                 338,  339 
Clinan  0.  Cooke  37 
Cockbum  v.  Peel                             176 
Cockrell  0.  Cockrell                        620 
Codman  0.  Freeman  1 
Coffin  0.  Brunton                             158 
Colcraft  v.  Thompson                     772 
Cole  t;.  Cheshire                              624 
V.  Wade                                 612 
Coles  0.  Sims                                   114 
CoUard  t;.  Sampson                 599,  603 
Collinge,  Exparte,                         552 
Collins  0.  Jones               758,  759,  760 
Collins  Company  t;.  Brown      151,  365 
ConccJrd  0.  Rumney                         616 
Congress  Spring  Co.  0.  High  Rock 

Spring  Co.  137 

Conron  v.  Conron  163 

Cook^  Ex  parte  490 


INDEX  OF  CASES  CITED. 


XV 


Pige 

Cook  0.  Collingridge  151 

Cooke  V,  Crawford  612 

Cookney^s  Case  448,  758,  755 

Cooper  V,  Burial  Board  of  Uttox- 

eter  726 

Cory  r.  Eyre  269,  486 

Co8tello*8  Case  56 

Cother  v.  Midland  Railway  Co.       685 
Cotterell,  Ex  parte  431 

Conlaon  o.  Allison  75 

Counter  o.  Macpherson  729 

Courtenay  o.  Wagstaff  528 

Cox's  Case  417,  778 

Cox  r.  Hickman  529 

Crawbhay  v.  Thompson  138,  151 

Creed  r.  Creed  163 

Crittenden  o.  Field  52 

Croft  V,  Day  188,  140,  150 

Croskey  o.  Earopean  and  Ameri- 
can Steam  Shipping  Company    652 


Crosskill  o.  Bower 

652 

Crossley  o.  Beverley 
0.  Lightowler 

802 

185 

Cmttwell  r.  Lye 

151,865 

Cudworth  v.  Sicott 

1 

Cummins  o.  Cummins 

281 

Curriers  Case 

426,  481,  485 

Curtis  p.  Perry 

657 

V.  Piatt 

302 

Curtiss  V.  Ayrault 

185 

Cutter  V.  Butler 

597 

D. 


Dalhousie  v.  M'Douall  616 

Daniel  v.  North  627 

Daniels  v.  Davison  269 

DanielPs  Case  431 

Dann  t>.  Spurrier  726 

Davenport  p.  Bishopp  75 

0.  Runlett  581 

Davidson  ».  Foley  101 

Davis  V,  Edwards  562,  568 

V,  Sear  185 

V.  Williams  281 

Davis  t>.  Davis  719 

Dawson  o.  Bank  of  London  882 

Day  V.  Barnard  458,  459 

V.  Day  270 

Dean  p.  M'Ghie  502 

Dearie  v.  Hall  268 

Debvze  v.  Mann  227 

De  la  Rue  v,  Dickinson      81,  82,  838, 

389 

De  Mattos  v.  Gibson  502 

De  MeUon  v,  De  Mello  657 

Dick  p.  Lacy  130 


Dickenson  o.  Kitchen 

Dickson  v.  Evans 

Dimon  o.  Hazard 

Dimsdale  v,  Robertson 

Dinwiddle  o.  Bailey 

Dobell  V,  Hutchinson 

Dobson  p.  Lockhart 

Dodd  p.  Burchell 

Dodge  p.  Essex  Ins.  Co. 

Doe  p.  Mason 
p.  Sisson 

Doe  d.  Martin  p.  Watts 

Simpson  p.  Butcher 

D^Oechsner  p.  Scott 

Doggett  p.  Emerson 

Doncaster  PermanH  Benefit  Build- 
ing and  Investment  Society,  In 
re 

Dougherty  p.  Van  Nostrand 

Drevon  p.  Drevon 

Dumergue  p.  Rumsey 

Duncan  p.  Lyon 

Dunklee  p.  Wilton  Railroad  Co. 

Dunn  p.  Bownas 

Dunning  p.  Ooean  Nat.  Bk. 

Durell  p.  Pritchard 

Dutton  p.  Morrison 

Dyson  p.  Hornby 
p.  Morris 


Page 
502 
768 
664 
726 
651 
87 
759 
189 
576 
686 
628 
612 
612 
895 
576 


469 
150 
620 
479 
649 
185 
485 
608 


764,  769 

667 

489,  491,  498 

281 


E. 


Eaton  p.  Lyon  726 

Edelstenp.  Edelsten  187, 150, 159, 882 
Edwards  p.  Burt  45,  395 

p.  Hall  485 

p.  Tuck  572 

Eicke  p.  Nokes  562 

EUerton  p.  Gastrell  75 

Ellis,  EzparU  558 

Emmerton^s  Estate,  In  re,  Maskell 

p.  Farrington  168 

Era  Company^s  Case  418 

Era  Life,  &c.  Assurance  Company, 

In  re  416 

Eaton  College,  Ex  parte  239 

Euro];>ean  and  Australian  Roval 

Mail  Co.,  Limited  p.  Royal  Mail 

Steam  Packet  Co.  502 

Evans  p.  Chew  608 

p.  Dana  185 

p.  Llewellin  888,  892 

Everett  p.  RoberUon  562,  563 

Eversfield  p.  Mid-Sussex  Railway 

Co.  685 

Ewart  p.  Cochrane  189 

Eyre  p.  Burmester  486,  442 


XVI 


INDEX  OF  GASES  CITED. 


Eyre  v.  M'Dowell 
0.  Manden 


436 
668 


R 


Fall  River  UnioD  Bank  v,  Sturte- 

vant  581 
Farina  v.  Silverlock  137 
Farmer^s  Loan,  &c.,  Co.  v.  Com- 
mercial Bank  1 
Farr  v,  Pearce  161 
Farrer  o.  Barker  252 
Felgate's  Case  753 
Fell,  Ex  parte  667 
Ferris  v.  Goodbam  227 
Ferson  o.  Monroe  664 
0.  Sanger  772 
Fetters  v,  Humphreys  185 
Fettiplace  v.  Gorges  600 
FdUter  v.  Phiopard  479,  481 
Findon  v.  Parker  81 
First  National  Bank  New  Haven 

V.  Balcom  624 

Fisher  v.  Ronalds  317 

Fitridge  v.  Wells  150 

FitsBclarence  v.  Wilmer  99 

Fitzgerald,  In  re  136 

Flavel  17.  Harrison  151 

Flockton  0.  Peake  651 
Flower  v.  London,  Brighton,  and 

South  Coast  Railway  Co.  685 

Fluker  v.  Taylor  661 

Foley  r.  Hill  661 

Forbes  v.  Forbes  620 

Ford  ».  Foster  137 

V.  Stuart  729 
Forrest  o.  Manchester,  Sheffield, 

and  Lincolnshire  Railway  Co.  704, 

710 

Foster  o.  Blackstone  269 

0.  Roberts  60 

Fowle  V.  Freeman  639,  645 

Fox's  Case  201,  417 

Foxwell  V.  Webster,  &c.  298 

Frankland  v.  McGusty  584 

Franklin  v.  M'Gusty  581 

Frietas  r.  Dos  Santos  652 

Yry.ExpaHe  668 

FuUagar  v.  Clark  81 


G. 


Gansevoort  v,  Williams  581 

Gardner  v.  McEwen  1 

Garnet  and  Moseley  Grold  Mining 
Co.  ».  Sutton  700,  703 


Page 
Garrett  v.  Banstead  and  Epsom 

Downs  Railway  Co.  726 

Grarrett  o.  Salisbury  and  Dorset 

Junction  Railway  Co.  735 

Gateward^s  Case  627 

Oenery  v.  Fitzgerald  101 

Gervais  v,  Edwards  729 

Gervis  o.  Gervis  164 

Gibbs  and  West's  Case  407 

Gibson  v.  Fifer  576 

0.  Fisher  134 

0.  Hammersmith  and  City 

Railway  Co.  479 

p.  Ingo  349 

0.  Montfort,  Lord  101 

Gill,  ExparU  654 

Gillott  0.  Esterbrook  137 

Golden  v.  Ulyate  81 

Goodtitle  d.  Pye  v.  Badtitle  60 

Gordon  t;.  Cheltenham  Railway  Co.  214 
Gorely  ».  Gorely  652 

Gosling  V.  Gosling  668 

Goulden  v.  Lydiat  81 

Goulding,  Ex  parte  584,  686 

Gourlay  o.  Somerset,  Duke  of         726 
Gout  V.  Aleploglu  382 

Grafton  v.  Frith  486 

Graham  v.  Birkenhead,  &c.  Rail- 
way Co-  114 
Grange  v.  Trickett                          490 
Gray  v.  Henderson                           608 
Great  Ship  Co.  limited,  In  re. 

Parry's  Case  378 

Greening  v,  Beckford  268 

Gresley  v.  Adderley  27 

v.  Mousley  217 

Grissell's  Case  758 

Gumey  v.  Gumey    704,  707,  708,  710 


H. 


Haldane  v.  Eckford  616 

Hale,  Ex  parte  768 

Hall  V.  Barrows  138, 352, 364, 369, 382 

V.  Hall  161 

V.  Lund  189 

0.  Waterhouse  697 

Hallet  V.  Bassett  616 

Hamilton  v,  Dunsford  729 

V.  Wright  896 

Hammersley  v.  De  Biel  324 

Hammond  o.  Douglas  151 

Hardwicke,  Lord  v.  Vernon  651 

Harmar  v.  Playne  298,  312 

Harmon  v,  CUrk  664 

Harratt  v.  Wise  656 

Harrison  v.  Barton  349 

t;.  Guest  388,  389,  394 


IMDSZ  OF  CASES  CITED. 


XVU 


Hanrard  College  v.  Gore 
Havard,  Ex  parte 
Hawkins  v,  Allen 

V.  Whitten 
Head  v.  Godlee 

0.  Goodwin 
Heath  o.  Chad  wick 


Pag* 

616 
619 
481 
758 
280 
1 
491 


Heathcote  v.  North  Stafibrdshire 

Railway  Co.  729 

Hegeman  v.  Fox  616 

Helen,  The  655,  656 

Hemings  v.  Pugh  651 

Henderson  v,  Eason  652 

Hennessy,  Ex  parte  545 
Henshaw  v.  Bank  of  Bellows  Falls     1 

HensFoe's  Case  281 

Hercy,  Ex  parte  520 

Hey  worth  v.  Knight  639 

Hickson  r.  Lombard  S31 

Hill  V.  Barclay  726 
Hinchcliffe  v.  Kinnool,  Earl  of  188, 197 

Hinde  v.  Whitehouse  87 

Hirst  V.  Denham  159 

Hoare  v.  Contencin  652 

0.  Hornby  401 

Hobbe  V.  Henning  656 
Hodgson  V.  De  Beauchesne    620,  622 

Hogan,  In  re  60 

Hole  V.  Barlow  214 

Holman  v.  Johnson  656 

V.  Loynes  218 

Holmes  v.  Goring  189 

p.  Green  616 

Holroyd  o.  Marshall  15,  19 

Homfray  v.  FothergiU  88 

Honeyman  v.  Marryatt  639 

Hope  V.  Clifden,  Lord  252,  253 

Hopkin  V.  Hopkin  60 

Hopkins  v.  Hitchcock  151 

V,  Hopkins  101 

Hopkinson  v.  Kolt  27 

Home  V.  Barton  230 

V.  London  and  Northwest- 
ern Railway  Co.  726 
Hoskins  9.  Matthews  616 
Hotchkin  v.  Humfrey  252 
Howard  v.  Odell  500 
Howe  V.  Lawrence  664 
Howell  V.  Ashmore  316 
Howgrave  v.  Cartier  252 
Howton  p.  Frearson  189 
Huguenin  v.  Baseley  218,  442 
Hullett  V.  Hague  315 
Hunt,  In  re  719 

9.  Bullock  1 

V.  Maunsell  778 

Hutton  V.  Rossiter  324 

Hyam's  Case  66 

VOL.  IV. 


L 

Pafs 

Imina,  The  656 

Lnperial  Gas  Company  t^.  Broad- 
bent     .  214 
Ind's  Case                *  755 
Isenberg  v.  East  India  House  Es- 
tate Company,  Limited       288,  764, 

768 


J. 


Jackson  v.  Hamilton  163 
V.  Newcastle,  Duke  of    764, 

768 

Jacobs  V.  Goodman  338 
Jacomb  v.  Knight  462,  733 
James  v.  New&ry  138 
Janes  v.  Jenkins  185 
Jeffery  v,  JeflTery  252 
Jenckes  v.  Cook  576 
Jenkins  o.  Gould  652 
V.  Harvey  628 
Jenkinson  v.  Harconrt  27 
Jennison  v.  Hapgood  616 
Johnson,  ExpaHe  519 
0.  Gallagher  597 
V,  Jordan  ^      185 
».  Shrewsbury  and  Bir- 
mingham Railway 
Company  726, 729 
V.  Wyatt  214.  216,  768 
Johnston  v.  Swann  486 
Jones  V,  Richardson '  1 
0.  Tapling  189 
Jopp  V.  Wood  252,  617 
Jorden  o.  Money  324 


K. 


Kay  V.  Marshall 
Keir  0.  Leeman 

298 

657 

Kelly  V.  Hutton 

150 

Kemp  0.  Rose 

725 

Kemptner,  In  re 

668 

Kennedy  r.  Brown 

219 

V.  Hamlet 

401 

0.  Lee 

639,  645 

Kennington  v.  Houghton 

651 

Kemot  V.  Pittis 

490 

Kilbum  0.  Bennett 

624 

King  9.  Faber 

581 

0.  Jones 

174 

V.  Rossett 

651 

V,  Smith 

413 

King,  The  v.  Jolliffe 

628 

Kirk  V.  Eddowes 

227 

Kirkland  v.  Whately 

616 

Knight  0.  Bowyer 

269 

XYUl 


INDEX  OF   CASES  CITED. 


Knigbt  V.  Majoribanks 
Knott  V,  Morgan 
Knowles  v.  Greenhill 
Knye  v.  Moore 

L. 


Page 
442 
138 

468 
778 


Lacey  o.  Hill  558 

Laird  v,  Tobin  459 

Lainpman  v.  Milks  185 

Lancaster  v,  Evors  27 

Laneuville  i;.  Anderson  620 

Langdale,  Lady  v,  Briggs  612 

La  Toucbe  v.  La  Touche  597 

Lawrence  v.  Austin  764 

Leader  v.  Homewood  479 

Leake  v-.  Young  666 

Leather  Clotb   Co.  v.  American 
Leather  Cloth  Co.       150,  151,  352, 

365,  369,  380,  882 
Leather  Cloth  Co.  v.  Lorsont  380 

Lechmere  v.  Brotheridge         597,  599 
Lee  V.  Brown  612 

V.  Haley  150 

Leicester,  Ex  parte  727 

Leonard  r.  Leonard  185 

Leyerson  v.  Lane  586 

Lewis  0.  Langdon  151 

V.  Maducks  412 

Lincoln  v.  Wrieht  34 

Livingston  o.  Ilastie  581 

V.  Roosevelt  581 

Lloyd,  Ex  parte  479 

V,  Howard  424 

V.  Wait  338 

Lock  wood  V.  Abdy  651 

Lofius  V,  Maw  324 

London,  University  of  v.  Yarrow    485 
London  and  Eastern  Banking  Cor- 
poration, In  re,  Longworth^s  Case  774 
Long  0.  Short  163 

V,  Symes  281 

Longstaff  0.  Rennison  485 

Lord  V.  Colvin  51,  620 

».  Copper  Miners,  The  Gov- 
ernor and  Company  of    676 
Loveridge  v.  Cooper  268 

Lowe  V.  Jolliffe  281 

Lumley  v.  Wagner  287,  726 

Lyall  V  Paton  620 

Lyddon  v.  Moss  217 

Lynn  v,  Neldon  489 


Page 

Mcintosh  V.  Great  Western  Rail- 
way Co.  726 
Mackelcan  v,  Rennie  298 
Mackenzie  v.  Johnston  654 
McQuewans  v,  Hamlin  581 
Macy  0.  Wheeler  500 
Major  V,  Lansley  600 
Mansell  v.  Feeny  339 
Marriott  v.  The  Anchor  Reyersion- 

ary  Co.  502 

Marsh  v.  Chambers  758 

V.  Hutchinson  620 

Marshall  v.  Ross  137,  380 

Martin  v.  Goble  768 

V.  Martin  576 

Massey  v.  Banner  *     651 

Matthews  v,  L e  778 

Maudlin  v.  Branch  Bank  581 

Maxwell  v.  Hogg  150 

V.  McCTure  620 

May,  Ex  parte  553 

Medeiros  v.  Hill  .   656 

Medworth  v.  Pope  75 

Mellersh  v.  Keen  151 

Menagh  v,  Whitwell  664 

Mendel,   Ex  parte,  In  re  Moor^s 

Assignment  541 

Merrimac  Manufacturing  Co.  v. 

Garner  159 
Mexican  and  South  American  Co. 

He,  In  re  Aston 
Michael  v.  Gay 
Middleditch  v.  Sharland 
Milkman  v.  Ordway 
Mdler  V.  Hines 
Millington  v.  Fox   138,  141,  152, 


M. 

McClure  v,  Evans 
McDonald  o.  Bryce 


227 

668 


0 

Minot  V.  Eaton 
Mitchell  V.  Colls 

V.  Winslow 
Monson  o.  Palmer 
Montague  v.  Montague 
Montefiore  v.  Guedalla 
Moody  V.  Wright 
Moore,  Ex  paiie 
V,  Morris 
Moorhouse  v.  Lord 
Morland  v.  Cook 
Morley  v.  Bird 
Momington,  Ex  parte 
Morris  v.  Edgington 
Morrison  v.  Marquardt 
Mortlock  V.  BuUer 
Mosse  0.  Salt 
Motley  V.  Downman 
Mountstephen  v.  Brooke 
Mullen  V.  Strieker 
Munro  tf.  Munro 


317 
316 
652 
772 
581 
155, 
159 

600,  601 

458 

1 

624 

227 

224,  227 

1 

553 

599 

620,  621,  622 

185 

348,  349 
208 
189 
185 
510 
652 

161,  157 
562 
185 
620 


INDEX  OF  CASES  CITED. 


XIX 


Munro   v.  The    Wivenhoe,    &c. 

Railway  Co. 
Muiiroe  v.  Douglas 
Murgatroyd  v.  Kobinson 
Murphy  V,  Camden 
Myen  t;.  Rawsou 
V.  Willis 


Paig« 

462 
620 
628 
581 
701 
600 


N. 


656 
651 
656 
401 
656 
748 
802 
716 
138 
75 
541 
189,  196 
612 
4S1 
849 
458 
719 

V.  Tod  685 

Co.   V. 


Nancy,  The 

Navulshaw  v.  Brownrigg 
Nay  lor  v.  Taylor 
0.  Winch 
Neptanus,  The         • 
Nerot  V.  Burnand 
Newall  and  Elliot,  In  re 
Newbery,  In  re 

V.  James 
Newstead  v.  Searles 
Kicholaij,  Ex  parte, 

V.  Chamberlain 
Nickisson  v.  Cockill 
Nicol's  Case 
Nicoll  V,  Chambers 
Norman,  In  re 
North.  In  re 

North  British  Railway  Co. 
North    Eastern    Railway 

Martin  652 

Nye  V.  Moseley  778 


O. 


O'Connor  v.  Spaight  652 

Oddie  V.  Brown  572 

Oliver  V.  Eaton  1 

V.  Pitman  185 

Onions  v.  Cowley  302 

Orange  v.  Pickford  599 

Ord  V.  Blackett  778 

Ormond,  Lady  v,  Hutchinson  651 

Oaborn  V,  London  Dock  Co.  817 

Otter  t;.  MelviU  40I 


P. 


Packer  v.  Wellsted  189 

Padwick  V.  Hurst  651 

r.  Stanley  651,  654 

Palmer  v.  Harris  137 

Papendick  v,  Bridgwater  628 

Parker  17.  Bennett  185 

Partridge  r.  Menck  138,  150 


Pag9 

122 
725 
520 
599,  600,  606 
668 
652 
189 
130 


Patching  0.  Dubbins 
Pawley  v.  Tumbull 
Peacock,  Ex  parte 
V.  Monk 
Peake,  Ex  parte 
Pearse  o.  Green 
Pearson  v.  Spencer 
v.  Stephen 
Peek  V.  North  Staffordshire  Rail- 
way Co. 
Peele,  Ex  parte  584, 

Pegg  V,  W  isden 
Penn  v,  Bibby 
Penny  v.  Watts 
Perfect  V,  Curzon,  Lord 

V,  Lane  895, 

Perry  ©.  Truefitt     138,  140,  151, 

Petch  r.  Tutin 

Peto  ».  Brighton,  Uckfield.  and 
Tunbridge  Wells  Railway  Co. 

Peto  V.  Hammond 
Petty  r.  Styward 
Phalcn  V,  Clark 
Philbrick  v.  Ewing 
Phillipo  V.  Munnings 
Phillips  V.  Gutteridge 

V.  Phillips  442,  649,  651, 

Philpott  t;.  St.  George^s  Hospital 
Pickering  0.  Ely,  Bishop  of 
Pidding  p.  How  138, 

Piggott  V,  Stratton 
Pinchin  v.  London  and  Blackwall 

Railway  Co. 
Pinnington  v,  Galland 
Plummer  v.  Brandon 
Plumstead,  &c..  Water  Company, 

Limited,  In  re  343, 

Polden  V,  Bastard 
Poole's  Case 
Porcher  v.  Daniel 
Porter  v.  Fox 

V.  Spencer 
Potts  V.  Smith 
Portsmouth,     Portsea,     Gosport, 

and  South  Hants  Banking  Co. 

17.  Beldham 
Potts  V.  Whitehead 
Powell  V.  Messer 

Powys  V.  Mansfield  227, 

Pratt  t;.  Mathew  458, 

Prendergast  v.  Turton 
Price  V.  Griffith 
Priest  V,  Parrot 
Prince  Albert  v.  Strange 
Proctor  t;.  Hodgson 


87 
586 

87 
298 
349 
252 
401 
865, 
882 
1 

726, 
729 
271 
348 
576 
185 
577 
61 

652, 
654 
486 
726 
151 
324 

685 
189 
624 

700 
189 
479 
597 
75 
658 
185 


778 
688 
581 
228 
459 
475 
38 
774 
151 
189 


INDEX  OF  CASES  CITED. 


Page   I 
I^rovidence  Tool  Company  v.  Cor- 
liss Steam  Engine  Co.  185 
Pye,  Ex  parte                                   227 
Pyer  o.  Carter  185, 188, 189,  195, 196, 

197 
Pyke  V.  Northwood  37 

Pym  ».  Lockyer  227 

Pyrke  v.  Waddingham  510 


R 


Raffenel,  In  the  (roods  of  620 

Ralli  V.  Universal  Marine  Insur- 
ance Co.  657 
Ralston  v.  Smith  298 
Ramsbottom,  Ex  parte  519 
Randall  v.  McLaughlin  185 
Ranger  v.  Great  Western  Railway  50, 

726,  743 

Rawson,  Ex  parte  553 

Read  v.  Cooper  60 

Reeder  v,  Holcomb  624 

Reg.  V.  Exeter,  Archdeacon  of       591 

V.  Smith  317 

Reynell  v,  Sprye  323,  330,  774 

Richards  v.  Easto  479 

o.  Hose  189,  198 

V,  Scarboroup:h  Public 

Market  Co.  685 

Richardson  v.   Maine    Fire  and 

Marine  Insurance  Company        657 
Ridgway  v.  Wharton     34,  87,  38,  39, 

639 

Ridley  v.  Taylor  584 

Rigden  v.  Vallicr  348,  349 

Riviere  v.  Bower  189 

Robb  V,  Mudge  664 

Roberts  v.  Roberts  185 

Robertson  v.  Kensington  424 

V.  Quiddington  151 

Robinson,  Ex  parte  553 

o.  Aldridge  581 

V.  Dickenson  75 

V.  Gee  27 

V.  Preston  348 

V.  Whitley  227 

Robinson's  Executors'  Case  541 

Robson  V.  Whittinghara  217,  764,  772 

Rochdale  Canal  Company  v.  King  288 

Rochfort  V.  Battersbury  489,  491,  498 

Rodgers  v,  Nowill  137 

Roe  V,  Jeffery  628,  636 

Rom'rs  v.  Batchelor  581 

Ron  ins  v.  Stevens  581 

Rooke  V,  Lon)  Kensington  612 

Roper  v.  Williams  122 

Rosalie  and  Betty,  The  656 


Page 

Roscoe  V.  Hale  563 
Roscommon,  Countess    Dowager 

of  V,  Fowke  600 

Rose  0.  Bi'van  1 

V.  Haycock  666 

Ross,  Ex  parte  150 

Rowan  v.  Sharp  1 

Rowland  v.  Gorsuch  130 

Rowlandson,  Ex  parte  668 

Ruffin,  ExpaHe  667,  669 

Rummens  o.  Robins  638 

Rusden  v.  Popo  500 

Russell  0.  Cowley  315 

V,  Harford  185 


s. 


Sadd  V,   Maldon,  Witham,   and 

Braintree  Railway  Co.  685 

St.  George's  Building  Society,  In 

re  469 

St.  Mary  Magdalen  College,  Ox- 
ford ».  Att.-Oen.  510,  591 
Salisbury,  Earl  of  v,  Cecil  651 
Marquis  of  v,  Glad- 
stone 627 
Sanderson,  Ex  parte  521,  753 
Sankey  Brook  Coal  Co.  407 
Santissima  Trinidad,  The  6o6,  661 
Sartoris's  Lunacy,  In  re  136 
Saunders's  Case  431 
Savery  t>.  King  217 
Savin,  In  re  519 
Scheetz's  app.  52 
Scholefield  v.  Templer  442 
Scott  0.  Avery  726 
17.  Liverpool,  Corporation  of  726 
Sears  o.  Boston  616 
Seed  t>.  Higgins  298 
Semple  v.  London  and  Birming- 
ham Railway  Co.  214 
Seixo  0.  Provezende  137 
Seymour  v.  Lewis  185 
Sharp  ».  Taylor  657 
Shaw  v.  Shaw  616 
Sheffield  and  Hallamshire  Co- 
operative Society,  In  re  469 
Shepard  v.  Brown  651 
Shepard,  Ex  parte.  In  rePlummer  520 
Shepherdess,  The  656 
Sherwood  v.  Sutton  576 
Sherwood  Loan  Company,  In  re  469 
Shiffner  v,  Gordon  657 
Shirri'if  V.  Wilkes  584 
Short  r.  Mercier  317 
Sidni-y  v.  Shelley  101 
Silcox's  Lunacy,  In  re                     136 


INDEX  OF  CA6B8  CITED. 


Page 

SiWhoe,  Ex  parte  636 

Simmons  v,  Cloonan  185 

Simpson  v,  Scottish  Union  Insur- 
ance Co.  479 
Simpson   v.   Westminster  Palace 

676 
151 
484 
75 
624 
151 
576 
330 
649,  651 
568 
562 
460 
1 
668 
214 
620 
521 
485 
151 


V. 

Hotel  Co.,  Limited 
Singleton  v.  Bolton 
Sinnctt  V.  Herbert 
Skarf  V.  Soulby 
Soiith  V.  Croom 

9.  Everett 

r.  Fly 

p.  Kay 

V.  Leveauz 

V.  Lomas 

V,  Poole 

V.  Smith 
Sroithurst  v,  Edmunds 
Snow,  Ex  parte 
SolUu  0.  De  Held 
Somerville  v.  Sotnerville 
Soper,  Ex  parte 
Som^sby  v.  Hollins 
Southern  v.  How 


South  Wales  Railway  Company  o. 

Wythes  510.  639.  729 

Spicer  v.  Hayward  778 

Spirett  0.  Willows  176 

Squire  v.  Campbell  122,  125 

Stainton  9.  Chadwiik  338 

Stamps  V,  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Rail- 
way Co.  685 
Stanard  v.  Graves  52 
Stanley  v.  Bemess                            620 
State  r  ire  Insurance  Co.  In  re       412 
Steer,  In  re                              620,  624 
Stephens,  Ex  parte                   758.  759 
0.  Badcoek                           652 
V.  Heathcote                         51 
Stevenson,  Ex  parte                        700 
Stiles  V.  Cowner                               612 
Stockbridge  Iron  Co.  v.  Hudson 

Iron  Co.  52 

Stocker  p.  Brockelbank  837 

Stocks  r.  Van  Leonard  576 

Stockton  and  Darlington  Railway 

Co.  V,  Brown  685,  689 

Stonebraker  v.  Stonebraker  137.  141, 

142 
Stonrton  v.  Stourton  719 

Strachan's  Estate,  In  re   232.  239.  241 
Stratford  v.  Bosworth  639 

Strickland  v.  Strickland  281 

Stubbs  p.  Lister  726 

Sturiris  9.  Corp  600 

Suffieid  p.  Brown  768 

Suisse  p.  Lowther.  Lord  227 


Pagt 

Sury  p.  Piffott  197 

Sutton  p.  Jones  401 

Swallow  p.  Binns  252 

Swanborough  p.  Coventry  189 

Swinfen  p.  Chelmsford.  Lord  219 

p.  Swinfen  219 

Sykes  p.  Sykes  138.  382 


T. 


Taff  Vale  Railway  Co.  p.  Nixon      652 

Tainter  p.  Clark  608 

Talbot  p.  Shrewsbury.  Earl  of        719 

p.  Staniforth  401 

Tanner  p.  Smart  562 

Tapling  p.  Jones  768 

Tasker  p.  Small  612 

Tat  ham  p.  Drummond  600 

Taylor  p.  Carpenter  137 

p.  Hillver  581 

Templeton  p.  Macfarlane  298 

Tenant  p.  Goldwin  189.  768.  771 

Thayer  p.  Payne  185 

Thomas.  Ex  parte  151 

p.  Dcring  639,  646 

p.  Jones  601 

^     p.  Sorrell  15 

p.  Welch  298 

Thompson  p.  Blackstone  510 

p.  Speirs  545 

Thomdike  p.  Boston  624 

p.  Hunt  442 

Threlfall  p.  Lunt  324 

Tumbs  p.  Roch  168 

Topliam  p.  Braddick  651 

Torres  p.  Franco  252 

Tout  ill  p.  Douglas  700 

Townley  p.  Deare  81 

Traill  p.  Baring  364 

Treadwell  p.  Cordis  608 

Tregonwell  p.  Sydenham  101 

Trickey  p.  Trick'ey  568 

Tudway  p.  Jones  490 

Tnik  p.  Moxhay  122 

Tullet  p.  Armstrong  606 

Turner  p.  Bayley  842 

Turton  p.  Lambarde  101 

Tutcla,  The  656 

Tuttp.  Addams  581 

Tyrone,   Earl  of   p.   Waterford, 

Marquis  of  180 


Udny  p.  Udnv 
Underbill  p.  Horwood 


616,  624 
380 


xxii 


INDEX   OF  CASES  CITED. 


V. 

Vale  of  Neatb  and  South  Wales 
Brewery  Joint  Stock  Co.  In  re. 
Ex  parte  Morgan 

Vaughn  r.  Farrer 

Venable  v,  Levick 

Vernon  v.  Smith 


W. 


Page 


474 
486 
581 
479 


Walford  v,  Pemberton  50 

Walker,  Ex  paHe  664,  668 

V,  Vaughn  1 

Wall  V.  Cockerell  442 

Wallace  v.  Attorney-General  620 

Wallop's  Trust,  In  re  620 

Walmsley  v.  Milne  479 

Walter  v,  S«Jfe  214,  287 

Walton  V.  Crowley  169 

Ward  V,  Hill  52 

Wardell ,  Ex  parte  520 

Warden  v.  Richards  608 

Ware  o.  Lord  Egmont  612 

Waring  v.  Coventry  27 

Waring  v.  Manchester,  Sheffield, 

and  Lincolnshire  Rail.  Co.  464,  467 
Warren  v.  Blake  185 

Waterloo    Life,    &c.    Insurance 

Co., /»  rtf  65 

Waters  v.  Margerum  608 

Watts  v.  Kelson  185 

Waugh  V.  Carver  529 

Wearing  v,  Ellis  490,  496 

Webb  p.  Bird  768 

V.  Manchester   and    Leeds 

Railway  Co.  685,  686 

Webster  v,  Boddington  75 

V,  Spencer  281 

V,  Webster  141,  151 

Wedderburn  v.  Wedderbum  151 

Wedmore  o.  Mayor  of  Bristol         214 

Welch  u.  Knott  141,  151 

Weld  V.  South-western  Railway  Co.  685 

Wensley,  Ex  parte  666 

West  V.  Ray  599,  603 

Western  Benefit  Building  Society, 

In  re  469 

Westhead  r.  Keene  491 

Whalley  v,  Whalley  75 

Whatford  v.  Moore  252 

Whatman  v.  Gibson  122 


Pag* 

620,  622 

189,  768,  771 

616 

185 

201.  417 

317 

616 

318,  828,  331 

597 

27 

667,  669,  670 

581 

581 

60 

412 

100 

521 

252 

•     651 

624 

401 

270 


Whicker  v,  Hume 
White  V,  Bass 
V.  Brown 
V.  Chapin 
Whittet's  Case 
Wich  V.  Parker 
Wilbraham  v.  Ludlow 
Wilde  V.  Gibson 
Willard  v.  Eastham 
Willes  V,  Greenhill 
Williams,  Ex  parte 

V.  Brimhal] 

0.  Gilchrist 

0.  Hockin 

V.  Thomas 

Wilmer  v.  Hunloke 

Wilson,  Ex  parte 

V.  Mount 

0.  Short 

V,  Terry 

Wilton  ».  Colvin 

Winchelsea  v.  Garrety 

Winchester,  Bishop  of  o.  Knight    627 

Winslow  0.  Merchants  Ins.  Co.  1 

Wise  p.  Lamb  52 

Witty  r.  Marshall  719 

WoUaston^s  Settlement,  In  re         252 

Wood  V.  Abrey  389 

0.  Downes  218 

r.  Epsom  and  Leatherhead 

Railway  Co.  685 

r.  Harpur  60 

V.  Lead  bitter  15 

V.  Midgley  639 

V,  Veal  628 

Woodbum's  Will,  In  re  454 

Woodcock  0.  Duke  of  Dorset  251 ,  252, 

253  254 
Wormald  v.  De  Lisle  '  491 

Worthington  v.  Gimson  189 

Wright  V.  Wright  52 


Y. 


Telland's  Case  448 

York,  Mayor  of  v.  Pilkington  81 


Z. 


Zwilchenbart,    Ex  paHe,    In  re 
Marshall  666 


A 


TABLE  OF  THE  CASES 


BEPOBTED   IN 


DE    GEX,  MACNAGHTEN,  AND    GORDON'S, 

DE  GEX  AND  JONES', 
DE  GEX,  FISHER,  AND  JONES', 

AMD 

DE    GEX,  JONES,  AND    SMITH'S 


REPORTS: 

1851-1865. 


GENERAL   INDEX 


TO 


THE  CASES    REPORTED,  1851-1865. 


[tBS  irUMBRALS  SSrSR  TO  TH»  XAKOIKAL  PAQIHO.] 


A. 


Pag« 


Abercorn's  (Marquis  of)  Case,  In  re 
The  National  Insurance  and  Invest- 
ment Association  4  D.  F.  &  J.  78 
Aberystwitli  and  Welch  Coast  FUil- 

wajrs.  In  re .    .    .    .      8  D.  F.  &  J.  201 
Ackroyd,  Kx  parte.  Be  Cheesebrough, 

ReUaifrh    ....      8D.  F.  &J.  726 
Acton,  M'Netllie  9.      .    4  D.  M.  &  G.  744 
Adams,  Elsej  v.      .    .      2  D.  J.  &  S.  147 
£x  partey  In  re  Hawkes 

8  D.  &  J.  70 

In  re  ...    .      4  D.  J.  &  S.  182 

Smith  0.     .    .    6D.M.&  0.712 

9.  Sworder  2  D.  J.  &  S.  i4 

AdamsonV  Patent,  In  re  6  D.  M.  &  G.  420 

Adelphi  Hotel  Co.,  In  re  The  Best's 

Case 2D.  J.  &  8.  650 

Adey  v.  Arnold  .    .    .    2  D.  M.  &  O.  482 
Adkins  r.  Biiss    ...  2  D.  &  J.  286 

Agnew  0.  Pope    ...  1    „    „      49 

Agriculturist  Cattle  Insumnce  Com* 
pany.  In  re .    .    .    .      8  D.  F.  &  J.  194 

8  D.  J.  &  8.  425 
Agriculturist  Cattle  Insurance  Com- 
pany, In  re  Brotherhood's  Case 

4  D.  F.  &  J.  566 
Agriculturist   Cattle  Insurance  Com- 
pany, In  re  Lord  BelhaTen's  Case 

8  D.  J.  &  8.  41 

Alcan,  Cohen  r.  .    .    .       1     »>       >,    898 

Alcan's  Kstate,  In  re   .       1     „       „   898 

Alderaon  v.  White  .    .  2  D.  &  J.  97 

Alexander  v,  Alexander  6  D.  M.  &  O.  698 

V.  Brame    .    7      „        „     525 

£x  parte.  In  re  Thin  and 

Flett's  Trust  I>eed 

1  I>.  J.  &  S.  811 
In  re.  Ex  parte  Sanderson 

8  D.  M.  &  G.  849 
V.  Simms    .5      ••  .     ,•       67 


Alford,  Att.-Gen.  0. 


ft 
If 


848 


P*gs 

Alington,  Booth  0.  .  .  6  D.  M.  &  G.  618 
Alkmson  0.  Doulben  1  D.  F.  &  J.  477,  479 
Allcock,  Wiitson  0. .  .  4  D.  M.  &  G.  242 
Allday  0.  Fletcher  .    .  1  D.  &  J.  82 

Allen,  Coppard  0.    .    .      2  D.  J.  &  8. 178 
£x  parte.  In  re  Boberts 

8D.  &J.447 

Penny  0.  .    .    .    7  D.  M.  &  G  409 

Williams  0.  .    .        4  D.  F.  &  J.  71 

Allison,  Coulson  0. .    .        2     „        „  521 

Alsop,  Ex  parte,  In  re  Bees 

1  D.  F.  &  J.  289 
Alt  0.  Gregory  .  .  .  8  D.  M.  &  G.  221 
Altree  0.  Sherwin    .    .  2  D.  &  J.  92 

Amaxon  Life   Assurance   and  Loan 
Company,  In  re,  Blackburn's  Case 

8  D.  M.  &  G.  177 
American  Leather  Cloth  Company 
(Limited),  The  Leather  Cloth  Com- 
pany (Limited),  0.  .  4D.  J.  &S.  187 
Amsincli's  Case,  In  re  Direct  Bir- 
mingham, Oxford,  Beading,  and 
Brighton  Baiiway  Company 

6  D.  M.  &  G.  846 
Anchor  Beversionaiy  Company,  Mar- 
riott 0 8  D.  F.  &  J.  177 

Anderson,  Cookney  0.       1  D.  J.  &  S.  865 
Bobinson  0.     7  D.  M.  &  G.  289 
Anderson's  Trust  Deed,    In  re,  Ex 

parte  Dobson  .  .  .  8  D.  J.  &  S.  229 
Anderton,  Ex  parte.  In  re  Anderton 

1  D.  &  J.  298 
Andrew  0.  Andrew  .    .    8  D.  M.  &  G.  886 
Angel,  DaTis  0.  .    .    .      4  D.  F.  &  J.  524 
Anglo* Australian  Insurance  Company 
0.  The  British  Provident  Insurance 

Society 4D.F.  &J.  841 

AnfflO' Australian,  Ac,  Assurance  Co. 

Woodhams  0.  .  .  .  2  D.  J.  &  8.  162 
Angrove,  Dungey  0.  7  D.  M.  &  G.  277,  n. 
Anonymous    ...    4        „        „       872 

4  D.  &  J.  108 


xxn 


GENERAL  INDEX  TO   THE   CASES  BKPOIITED. 


Anstey,  Stroughill  v.   ,    1  D.  M.  &  G.  685 

Applebee,  Parr ».    .    .    7      „        „     686 

Arbuthnot,  Fyfe  i;.  .    .  1  D.  &  J.  406 

Jolly  V. .    .  4  *„     „    224 

Archbutt,  Douglas  v.  .  2  „     „    148 

Archer  t;.  Harrison  .    .    7  D.  M.  &  6.  404 

Armston's  Trusts,  In  re    4  D.  J.  &.  S.  454 

Armstrong  v.  Armstrong   1  D.  F.  &  J.  640 

In  re     .    .  2  D.  &  J.  128 

Smith  V.    .    6  D.  M.  &  G.  160 

Walker  w. .    8     „        „     581 

Arnold,  Adey  v.  ...    2     „        „     482 

V.  Bainbrigge  .        2  D.  F.  &  J.  92 

V,  Coape  .        .    4  D.  M.  &  G.  674 

£z  parte,  In  re  Arnold 

8  D.  &  J.  478 
Arrowsmith,  Duffort  v.  7  D.  M.  &  G..434 
Arrowsraith's  Trusts,  Re  2  D.  F.  &  J.  474 
Arundell,  Clifford  v,  .  1  „  „  807 
Ashley,  Sewell  v.  .  .  8  D.  M.  &  G.  988 
Ashton  t;.  Wood .  .  .  8  „  „  698 
Astley,  Hpys  v.  .  .  .  4  D.  J.  &  S.  84 
)^Tlie  Manchester,  Sheffield, 
and  Lincolnshire  Rail.  Co.  2  D.  &  J.  458 
Aston 's    Case,    In    re    Mexican  and 

South  American  Co.  4  D.  &  J.  820 

Athenaeum  Life  Assurance  Society.  In 
re,  Ex  parte  Prince  of  Wales  Life 
and  Educational  Assurance  Co. 

8  D.  &  J.  660 
Athenaeum  Life  Assurance  Society  v. 

Pooley 8D.  &J.  294 

Atherton,  Countess  of  Harrington  v. 

2  D.  J.  &  S.  852 

Atkins  V,  Revell .    .     .      1  D.  F.  &  J.  860 

Atkinson  v.  Barton      .      8     „        „    889 

r.  Gylby  .    .    2  D.  M.  &  G.  670 

In  re    .    .    ,    2     „        „      140 

In  re.  Ex  parte  Heslop 

1  D.  M.  &  G.  477 

r.  Parker .    .    2     „        „     221 

V.  Smith  .    .  8D.  &J.  186 

Wilson  V.      .      4  D.  J  &  S.  455 

Atterbury  t;.  Wallis    .    8  D.  M.  &  G.  454 

Attorney-General  v.  Alford 

4  D.  M.  &  G.  848 
i;.  Avon,  The  Cor- 
poration of 

8  D.  J.  &  S.  687 
V,  Beverley,      The 
Corporation  of 
6  D.  M.  &  G.  256 
V.  Chambers 

4  D.  M.  &  G.  206 
V.  Chambers 

4  D.  &J.  55 
V.  Clapham 

4  D.  M.  &  G.  591 
V.  Davey  4  D.  &  J.  186 
v.  Exeter,  The 
Mayor,  &c.,  of 
i  I).  M.  &  G.  507 
V,  Hanmer 

4  D.  &  J.  205 


•    Pag* 

Attorney-General  v,  Murdoch 

1  D.  M.  &  G.  86 
v.  Rees  .  4  D.  &  J.  65 
V.  River     Thames, 

The  Conserva- 
tors of 

8  D.  J.  &  S.  481 
V.  Rochester,     The 
Corporation  of 

5  D.  M.  &  G.  797 
V.  St.  Cross  Hospi- 
tal 

8  D.  M  &  G.  88 
V,  St  John's  Hospi- 
tal, Bedford 

2  D.  J.  &  S.  621 
V,  Sheffield        Gas 

Consumers  Co. 
8  D.  M.  &  G.  804 
V,  Stephens 

6  D.  M.  &  G.  Ill 
V,  Tewkesbury  and 

Malvern    Rail. 
Co. 

1  D.  J.  &  S.  428 
V.  Wigan,  The 

Mayor,  &c.,  of 
5  D.  M.  &  G.  52 
Attwater,  In  re,  Ex  parte  Cole 

8  D.  J.  &  S.  880 
V,  Ex  parte  Watts 

8  D.  J.  &  S  894 

Attwood,  Perry-Herrick  t;.       2  D.  &  J.  21 

p.  Lloyd  .    .  8    „    „  614 

Lloyd  V, 

Audsley  v.  Horn . 

Auldjo,  Wallace  v. 


Austen  v.  Boys 
Auster  v.  Powell 


8    „    ,,614 
1  D.  F.  &  J.  226 
1  D.  J.  &  S.  648 
2  D.  &  J.  626 
1  D.  J.  &  S.  99 


Austin  V,  Austin,  In  re  Austin 

4  D.  J.  &  S.  716 

Austria    (Emperor  of)  v.   Day  and 
Kossuth 8D.  F.  &J.  217 

Aveline  v.  Melhuish    .       2  D.  J.  &  S.  288 

Avon,  The  Corporation  of.  Attorney- 
General  V 8  D.  J.  &  S.  687 


B. 


Baber,  Johnstone  v.     .    6  D.  M.  &  G.  489 
Bacchus  V.  Gilbee   .    .       8  D.  J.  &  S.  677 
Bagshaw,  Barnard  v.,  In  re  The  Lake 
Bathurst  Australasian  Gold  Mining 

Co 8D.  J.  &S.  855 

Bailey,  Ex  parte,  In  re  Barrel  1 

8  I).  M.  &  G.  584 

5  D.  M.  &  G.  880 

Baillie  v.  Jackson    .    .    8     „        „       88 

Bainbrigge,  Arnold  v.  .        2  D.  F.  &  J.  92 

t;.  Moss     .    6  D.  M.  &  G.  292 

Moss  t;.     .    6     „        „      292 

Baker  v.  Baker  .    .    .    7     „        „     681 

V,  Bradley    .    .    7     „       „     697 


GENERAL  INDEX  TO   THE  CASES  REPORTED. 


xxvii 


PaffB 
Baker,  ChufTers  p.    .    .    6  D.  M.  &  G.  482 
V.  Marchioneu  of  Londonderry 

S  D.  F.  &  J.  701 

V.  Monk  .    .    .      4  D.  J.  &  S.  888 

Mosley  v.      .    .  8  D.  M.  &  G.  1082 

Reeves  v.     .    .  2     „      ,.    679,  n. 

White  V.  ,    .    .        2  D.  F.  &  J.  55 

Baker's  Estate,  In  re  .    7  D.  M.  &  G.  681 

Baldwin,  In  re,  Ex  parte  Foss  2  D.  &  J.  230 

V.  Rojrers      .    8  D.  M.  &  G.  649 

Ball,  Ex  parte.  In  re  Byrom 

8  D.  M.  &  G.  155 
r.  The  Stamford,  Spalding,  and 
Boston  Banking  Co.  t;. 

4  D.  F.  &  J.  810 
Bank  of  England's  Case,  Ex  parte, 

M'Kenna,  Re  Laurence  8  D.  F.  &  J.  645 
Bankart,  Houghton  v..  8  „  ,,  16 
Bankes,  Floyer  v.  .  .  8  D.  J.  &  S.  806 
Banner  u.  England,  In  re  Wood 

4  I).  J.  &  S.  134 
Banstead  and  Epeom  Downs  Kail.  Co. 

Garrett  i; 4  D.  J.  &  S.  462 

Barclay,  Coventry  r.   .      8     „       „    820 
Ex  parte,  In  re  Gawan 

5  n.  M.  &  G.  408 
Baring,  Traill  o. .  .  .  4  I).  J.  &  S.  818 
Barker,  In  re.  Ex  parte  Gorely 

4  D.  J.  &  S.  477 
Barkus,  Burdon  v.  .  .  4  I).  F.  &  J.  42 
Bark  worth,  £x  parte,  In  re  Harrison 

2  D.  &  J.  194 
Barlow,  Broadbent  v.    .    8  D.  F.  &  G.  570 
Church  Building  Society  v. 

8  D.  M.  &  G.  120 
Ex  parte,  In  re  Marygnld 

2  D.  M.  &.  G.  921 
Mills  0.,  In  re  Teil  8  I).  J.  &  S.  426 
Teil  f.,  In  re  Teil    8     „     „      426 
Barnard  v.  Bagsliaw,  In  re  The  Lake 
Bathnrst  Australasian  Gold  Mining 

Co ,    .      8  1).  J.  &  8.  855 

Barnard,  In  re,  Ex  parte  Wetherell 

2  I).  M.  &  G.  859 
Barnes,  Bond  v.  .  .  ,  2  U.  F.  &  J.  887 
Bamett  v.  Sheffield  .  .  1  1).  M.  &  G.  871 
Bamewall,  Ex  parte,  In  re  Biddulph 

6  D.  M  &  G.  795,  801 
Barney,  Ex  parte.  In  re  Horton 

4  1).  F.  &  J.  503 
Barrell,  In  re.  Ex  parte  Bailey 

8  D.  M.  &  G.  584 
5  D.  M.  &  G.  880 
Barrett.  Saltniarsh  v.   .      8  D.  F.  &  J.  279 
Barrett's  Case,  In  re  The  Leeds  Bank- 
ing Co 8  D.  J.  &.  S.  80 

Barrett's  Case,  In  re  Tiie  Moseley 
Green  Coal  and  Coke  Co.,  Limited 

4  D.  J.  &  S.  416 
Barrett's  Case  (No.  2) .  4  „  „  756 
Barrington  v.  Liddell  .  2  D.  M.  &  G.  480 
Barron,  In  re,  Ex  parte  Potter 

8  1).  J.  &  S.  240 
Barrow  v.  Barrow    .    .    5  D.  M.  &  G.  782 


P«ffB 

Barrow,  Morrison  v.  .  1  D.  F.  &  J.  688 
Barrows,  Hall  v.  ,  .  .  4  D.  J.  &  S.  150 
Bartlett  v,  Bartlett  .    .  1  D.  &  J.  127 

Ex  parte.  In  re  Hennett 

8  D.  &  J.  878 

t;.  Phillips   .    .  4    .,    „    414 

V.  Salmon    . 
Hartley,  Head  v. 
Barton,  Atkinson  v. 
Barton  Ex  parte.   In 

Shepheard   .    .    . 
Barton,  Home  v. 


Barton's  Case,  In  re  National  Steam 


6  D.  M.  &  G.  88 

8     „      „     587 

8  D.  F.  &  J.  889 

re  Finch  and 

4  D.  M.  &  G.  108 

8      „      ..      587 


«t 


f  > 


4  D.  &  J.  46 
1  D.  F.  &  J.  529 


Fuel  Co 
Barwell,  Ennor  v. 
Barwis,  Ex  parte,  In  re  Strahan 

6  D.  M.  &  G.  762 
Bassett,  McAndrew  o.  .      4  D.  J.  &  S.  880 


Bastard,  Grove  v* 

Wallis  V,  . 
Bastow,  Wheatley  v. 
Bate  V.  Hooper  .  . 
Bateman  v.  Cook 


„  »     251 

„  261,558 

»t  it 

»»  »» 


1  D.  M.  &  G.  69 
4 
7 

5     „      „     888 
8      »      «       89 
Ex  parte,  In  re  Burbury 

5  D.  M.  &  G.  858 
Ex  parte,  In  re  Routledge 

8D.  M.  &G.  268 
Bates  V.  Christ^s  College)  Cambridge 

8  D.  M.  &  G.  726 
Duke  of  Beaufort  ?;.  8  D.  F.  &  J.  881 
Ex  parte,  In  re  Williams 

1  D.  M.  &  G.  452 
Batten,  Jones  V.  ...  2  „  „  111 
Baud  V.  Fardell  ...  7  „  „  628 
Bayley,  Tumey  w.  .  .  4  D.  J.  &  S.  882 
Bay  Lis  t;.  Watkins,  In  re  Hooper 

2  D.  J.  &  S.  91 
8  „  ,,  848 
Beach,  Jones  v.  .  .  .  2  D.  M.  &  G.  886 
Beadel,  Ormes  v.  .  .  2  D.  F.  &  J.  888 
Bealby,  Nelson  v.  .  .  4  „  „  821 
Beale's  Assignment,  In  re,  Ex  parte 

Lawrence     ....      1  D.  J.  &  S.  807 
Bean,  Ex  parte.  In  re  Wilkinson 

1  D.  M.  &  G.  486 
Beard,  Boulton  v.  .  .  8  „  „  608 
Beater,  In  re,  Ex  parte  Edmonds 

4  D.  F.  &.  J.  488 
Beaufort,  Duke  of  v.  Bates 

8  D.  F.  &.  J.  881 
Beavan,  Beridge  v.  .    .     4      „      „      816 
In  re      ...      5  D.  M.  &  G.  40 
17.  The  Eari  of  Oxford 

6  D.  M.  &  G.  492,  607 
The  Marquis  of  Hastings  v. 

4  D.  F.  &  J.  816 
Beck,  Clowes  v,  .    .    .    2  D.  M.  &  G.  781 


Sterne  v. 
Bedford,  Bury  v, .    . 
Beisly,  Cormack  v.  . 
Belcher,  Hunter  v.  . 
Belhaven's  Case  (Lord),  The  Agricult- 
urist Cattle  Insurance  Co.,  In  re 

8  D.  J.  8.  41 


1  D.  J.  &  S.  596 
4     „     „      852 

8  D.  &  J.  157 

2  D.  J.  &  S.  194 


XXVUl 


OBN^AL  INDEX  TO  THE  CASES  REPORTED. 


Pag« 

BeU,  Blanii  v 2  D.  M.  &  G.  776 

In  re  .    .    .    ,    .     2  D.  J.  &.  S.  672 

V.  Midland  Rail.  Co.       8  D.  &  J.  678 

Vickersv.    .    .    .      4  D.  J.  &  S.  274 

Bellamy  v.  Sabine   .    .  1  D.  &  J.  6G6 

Belton,  In  re,  Ex  parte  Eyre 

2  D.  M.  &  G.  946 
Benbow,  Cooke  v,    p    .         8  D.  J.  &  S.  1 
Storrs  v.    .    .    8  D.  M.  &  G.  890 
Benett  v.  Wjndham    .      4  D.  F.  &  J.  269 
Benham  v.  Keane    ,    ,      8     „      »      818 
Bennett  v.  Bullock  .    .    7  D.  M.  &  G.  288 
Davis  ». .    .    .      4  D.  F.  &  J.  827 
Jesse  I'   .    .    .    6  D.  M.  &  G.  609 
Bennett's  Case,  In  re  Cameron's  Coal- 
brook  Steam  Coal  and  Swansea  and 
Lougher  Rail.  Co.    .    6  D.  M.  &  G.  284 
Benning,  Stevens  t7.     .    6      ,,      „       228 
Bentinck  v.  The  Norfolk  Estuary  Co. 

8  D.  M.  &  G.  714 
Bentley  v.  Mackay  .  .  4  D.  F.  &  J.  279 
Beridfi^  v.  Beavan  .  .  4  „  „  816 
Berridge,  Butler  i;.  .  .  4  D.  J.  &.  S.  46 
Nesbitt  V. .  .  4  „  „  46 
Berry,  Roberts  V.  .  .  8  D.  M.  &  G.  284 
Berwick-upon-Tweed  (Mayor,  &c.  of) 

».  Murray  .  .  .  .  7  D.  M.  ^  G.  497 
Best  V.  Stonehewer  .  .  2  D.  J.  &  S.  687 
Best's  Case,  In  re  The  Adelphi  Hotel 

Co 2D.  J.  &S.  660 

Betts  V.  Neilson  .    .    .      8     „      „       82 
Beverley  (Corporation  of),  Attorney- 
General  v 6D.  M.  &G.  266 

Bewicke,  Manby  v.  (No.  1) 

8      „      „      468 
(No.  2) 

8      .,      „      470 
(No.  8) 

8      „      „      476 

Wilkinson  i;.     8      „       „      987 

Bewley  v.  Hancock .    .    6      ,,      „      891 

Biddies  v,  Jackson  .    .  8  D.  &  J.  644 

Biddulph,  In  re,  £x  parte  Barnewall 

6  D.  M.  &  G.  796,  801 
Biddulph  V.  The  Vestry  of  the  Parish 
of  St.  George,  Hanover  Square 

8  D.  J.  &  S.  498 
Bigwood,  Moxey  v.  ,  .  4  D.  F.  &  J.  861 
Bill  V.  The  Sierra  Nevada  Lake  Water 

and  Mining  Co.  .  .  1  D.  F.  &  J.  177 
Bingham.  Cookson  r.  .  8  D.  M.  &  G.  668 
Birch's  Case,  Re  Welsh  Potosi  Mining 

Co 2  D.  &  J.  10 

Bird,  Ex  parte.  In  re  Came 

2  D.  M.  &  G.  968 
Bird's  Case,  In  re  Southampton,  &c.. 
Steam  Boat  Co.  (Limited) 

4  D.  J.  &  S.  200 
Birkenhead   Docks  (Trustees  of)   t;. 

Laird 4  D.  M.  &  G.  782 

Birmingham,  Wolverliampton,  &  Stour 
Valley  Rail.  Co.,  Inge  i^. 

8  D.  M.  &  G.  668 
Bishop,  Cox  V.    ...    8      ..      .,      816 


BiBh(H»,  Obee  v.  .    .    .      1  D.  F.  &  J.  187 
of  London,  Ex  parte  2  D.  F.  &  J.  14 
Black,  In  re.  Ex  parte  Graham 

6  D.  M.  &  G.  866 
Blackburn's  Case,  In  re  The  Amazon 
Life  Assurance  and  Loan  Co. 

8  D.  M.  &  G.  177 
Blackhurst,  Ex  parte.  In  re  Blackhurst 

8  D.  &  J.  89 
BUckmore,  In  re  1  D.  J.  &  S.  84 


1  D.  &  J.  466 

4  D.  M.  &  G.  448 

8      „      .,      621 

1  D.  J.  &  S.  845 


V.  Suee . 

Blagrave,  Powys  v,  . 

V.  Routh  . 

Blake  r.  Peters    .    . 

Blakely,  In  re,  Ex  parte  Harvey 

4  D.  M.  &  G.  881 
Blakeney  v.  Dafaur  .  2  „  „  771 
Blanchard,  In  re  .  .  .  8  D.  F.  &  J.  181 
Blanchford,  Farrant  v. .      1  D.  J.  &  S.  107 


n 


n 


Bland^  De  Sorbein  v. 


2D.&J.  158 
£x  parte.  In  re  Murgatroyd 

6  D.  M.  &  G.  757 
Blann  v.  Bell  ....  2  „  „  775 
Blasson  v.  Blasson  .  .  2  D.  J.  &  S.  .665 
Blenkinsopp  v.  Blenkinsopp 

1  D.  M.  &  G.  495 
Blest  V.  Brown  ...  4  D.  F.  &  J.  867 
Blewitt,  In  re  .  .  .  .  6  D.  M.  &  G.  187 
Blick,  Hedges  v.  .  .  .  8  D.  &  J.  129 
Bliss,  Adkins  p.  ...           2D.  &  J.  286 

Dean  of  Ely  v.   .    2  D.  M.  ^  G.  459 
Block,  Ex  parte,  In  re  Hart's  Trusts 

8  D.  &  J.  195 
Bloomar,  In  re    .    .    .  2    „    „     88 

Re    ...    .      2  D.  F.  &  J.  154 
Bloxam's  Case,  In  re  New  Theatre  Co. 

(Limited)  ....  4  D.  J.  &  S.  447 
Bloxsoroe  v.  Chichester  2  „  „  444 
Blucke,  Trevor  p.  .  .  6  D.  M:  &  G.  170 
Bock  V,  Gorrissen  .  .  2  D.  F.  &  J.  434 
Boddam,  Ex  parte.  Re  Taylor 

2  D.  F.  &  J.  625 
Boden,  In  re,  Ex  parte  Peach 

1  D.  M.  &  G.  67 
Bodenham  v.  Hoskyns  2  „  „  908 
Bold  V.  Hutchinson  .  .  6  „  „  658 
Boldero  v.  The  East  India  Co. 

1  D.  F.  &  J.  818 

1  D.  J.  &  S.  122 

2  D.  M.  &  G.  1 

2  D.  F.  &.  J.  887 
6  D.  M.  &  G.  122 
6       „       „     618 

8  D.  &  J.  119 
8  D.  M.  &  G.  69 


Bolding  V.  Lane  .    . 
Bolton  i9.  Powell .    . 
Bond  V,  Barnes    .    . 
Boosey  v.  Gardener 
Booth  V.  Alington    . 

Nelson  v.  .    . 

Snow  V,     .    . 
Borrett  v.  Hart,  Coates  v.  Hart 

8  D.  J.  &  S.  604 
Borton  v,  Dunbar  .  .  2  D.  F.  &  J.  888 
Bostock,  Foxwell  v.  .  4  D.  J.  &  S.  298 
Bothomley  v.  Squire  .  7  D.  M.  &  G.  246 
Boultbee,  Pidcock  v.  .  2  „  „  898 
Boulton  V.  Beard  .  .  8  „  „  608 
Ex  parte.  In  re  Sketchley 

1  D.  &  J.  168 


QIKEBAL  INDEX  TO  THS  CASES  REPORTED. 


XXIX 


Pas* 

Boorice,  In  re  ...  2  D.  J.  &  S.  426 
Bourne,  Djson  v.  .  .  7  D.  M.  &  G.  1 
Krie  V.  .  .  .  7  „  ,,  1 
BoDsfieM  V.  Lawford  .  1  D.  J.  &  S.  459 
Bootu  V.  Ellis  .  .  .  4  D.  M.  &  G.  249 
Bourerie,  Lord  Keiuington  v. 

7  D.  M.  &  G.  184 
Bowen  v.  Price  ...  2  „  „  899 
Bower,  £z  parte,  In  re  Boweri 

1  D.  M.  &  G.  468 
Bowere,  £x  parte.  In  re  Bowers 

1  P.  M.  &  G.  460 
Bowes,  iDffleby  v.    ,    .      1  D.  F.  &  J.  487 


Bowmer,  In  re 
Bowser  v.  Maclean 
Bowyer,  Knight  v. 

V. 

Boyoe,  In  re 


8D.  &J.  668 

2  D.  F.  &  J.  416 

2  D.  &  J.  421 

4    „    „    619 

4  D.  J.  &  S.  206 

£x  parte  Tomlinson 

8  P.  F.  &  J.  745 
Boyd's  Case,  In  re  Royal  Bank  of 

Australia     ....  1  D.  &  J.  228 

Boyer,  Hickling  v.   .    .    1  D.  M.  &  G.  762 
Boyle,  £x  parte,  In  re  Boyle 

8  D.  M.  &  G.  515 
In  re,  £x  parte  Turner 

6  D.  M.  &  G.  540 

Boys,  Austen  o.  .    .    .  2  D.  &  J.  626 

V.  Bradley  ...      4  D.  M.  &  G.  58 

Boyse  r.  Rossboroogh  .      8      „      „      817 

Bradbury,  In  re.  Ex  parte  Emery 

4  D.  M.  &  G.  901 
Brade,  Freme  v. .    .    .  2  D.  &  J.  582 

Bradford,  Mayor,  &c.,  of,  Ferrand  v. 

8D.  M.&G.    98 

Bradley,  Baker  v.    .    .    7     „       „     597 

Boys  p.      .    .    4     „        „       58 

Chapman  p.   .       4  D.  J.  &  S.  71 

V.  Stelfox,  In  re  Yates 

8  D.  J.  &  S.  402 
Bradkhaw,  Ex  parte,  In  re  Dennison's 

Trueu     .    .    .    .    .    2  D.  M.  &  G.  900 
Braggiotti,  Ex  parte.  In  re  Castelli 

2  D.  M.  &  G.  964 
Brame,  Alexander  v.  .  7  „  „  525 
Brandling  v.  Piumroer .  8  „  „  747 
Brandon  v.  Brandon    .    7     „        „      865 

8  D.  &  J.  524 
Brassey  v.  Chalmers  .  4  D.  M.  &  G.  628 
Breary,  ^oundell  v.  .  2  D.  &  J.  819,  n. 
Bremridge,  Evans  v.  .  8  D.  M.  &  G.  100 
Brenan  v.  Preston  .  .  2  „  „  813 
Brennard's  Patent,  In  re  8  D.  F.  &  J.  695 
Brery,  Roundell  v.  .  .  2  D.  &  J.  824,  n. 
Bretde,  In  re,  Brettle  v.  Burdett 

2  D.  J.  &  8.  244 
JoUands  v.  Burdett 

2  D.  J.  &  S.  79 
Brewer,  In  re,  £x  parte  Rimell 

1  D.  M.  &  G.  491 
Brewster,  In  re,  Ex  parte  Sprague 

4  D.  M.  &  G.  866 
Briant,  Hesse  0.  ...  6  „  „  628 
BridgeandKeale,Inre2D.M.&G.280,n.  | 


Pag* 

Brierly,  Fisher  v.     .    .     1  D.  F.  &  J.  648 
Briggs  V.  Earl  of  Oxford  1  D.  M.  &  G.  868 
Lady  Langdale  v.  8     „        „     891 
The  Oriental  Inland  Steam  Co. 

Limited  p.  .      4  ]>.  F.  &  J.  191 

V,  Wilson     .    .      5  B.  M.  &  G.  12 

Bright  V.  Larcher    .    .  8  D.  &  J.  148 

(No.  2)        4   ;,     ,,608 
p.  Legerton  .    .      2  D.  F.  &  J.  606 
Brighton,    &.    Sewers   Board,   Jen- 

nin^  p.  4  D.  J.  &  S.  786,  n. 
p.  Jennmgs  4     „        „    785,  n. 
Briscoe,  Ex  parte.  In  re  Pugh 

1  D.  J.  &  S.  678 
In  re ...    .      2    „        „    249 
Bristow  V.  Whitmore   .  4  D.  &  J.  825 

British  Nation  Life  Assurance  Associ- 
ation, Burt  p.        4  D.  &  J.  158 
Provident,  &c.  Assurance  So- 
ciety, In  re 
Coleman's  Case    1  D.  J.  &  S.  495 
Grady's  Case  .     1     „        „    488 
Lane  8  Case    .     1     „        „    604 
Stanley's  Case     4     „        „    407 
British  Provident  Insurance  Society, 
The  Anglo-Australian  Insurance  Co. 

p 4D.  F.  &J.  841 

Britten,  Green  p.      .    .      1  D.  J.  &  S.  649 
Broadbent  p.  Bariow    .     8  D.  F.  &  J.  670 
V,  The  Imperial  Gas  Co. 

7  D.  M.  &  G.  486 
Broadhurst,  Ex  parte.  In  re  Broad- 
hurst  2  D.  M.  &  G.  958 

Broadmead,  Dilkes  p.  .     2  D.  F.  &  J.  566 
Brodie,  Grand  Trunk  Rail.  Co.  p. 

8  D.  M.  &  G.  146 
Brook,  Ex  parte.  In  re  Willis 

6  D.  M.  &  G.  771 

Brooke  p.  Garrod    .    .  2  D.  &  J.  62 

p.  Lord  Mostyn      2  D.  J.  &  S.  878 

Brooking,  Maybery  p.      7  D.  M.  &  G.  678 

Brooks,  Ex  parte,  In  re  Brooks 

8  D.  J.  &  S.  212 
Brotherhood's  Case,  In  re  The  Agri- 
cultural Cattle  Insurance  Co. 

4  D.  F.  &  J.  566 

Broughton  p.  Broughton  6  D.  M.  &  G.  160 

p.  Uutt  .    .  8  r>.  &  J.  601 

Jennings  p.     6  D.  M.  &  G.  126 

Broun  p.  Kennedy  .     .      4  D.  J.  &  S.  217 

Brown,  Blest  p.  .    .    .      4  D.  F.  &  J.  867 

Ex  parte.  In  re  Brown 

8  D.  &  J.  869 
Field  p.  .  .  .  7  D.  M.  &  G.  691 
p.  Jarvis  .  .  2  D.  F.  &  J.  168 
Larabrie  u. .    .  1  D.  &  J.  204 

Oddie  p.      .    .  4 

Raymond  p.    .  4 

Suffield  p.   .    .      4  D.  J.  &  S.  185 
Browne  p.  Butter    .    .  8  1).  &  J.  668 

p.  In  re,  Ex  parte  JetTeries 

1  D.  M.  &  G.  822 
In  re.  Ex  parte  Staples 

1  D.  M.  &  G.  294 


$t 


>• 


.,    179 
„    580 


zxx 


GENERAL   INDEX   TO  THE  CASES  BEPORTED. 


Page 

Brownrigg,  Navalshaw  v.  2  D.  M.  &  G.  441 
Bruere  v.  Peniberton  8  D.  F.  &  J.  506,  ii. 
Brutton,  Lake  v.  .  .  8  D.  M.  &  G.  440 
Bryant,  Owen  o,  ,  ,  2  „  „  697 
Bryon  V.  Metropolitan  Saloon  Onnni- 

buB  Co 8  D.  &  J.  128 

Bryson  v.  Warwick  and  Binningham 

Canal  Go 4  D.  M.  &  G.  711 

Buchanan,  Fleming  v.       8      „        „     976 

Macleod  v.  .       4  D.  J.  &  S.  265 

Buckeridge  v.  Whalley      4  D.  F.  &  J.  863 

8  D.  J.  &  S.  576 
Budd's  Case,  In  re  The  Electric  Tele- 
graph Co.  of  Ireland  *     8  D.  F.  &  J.  297 
Bulkeley  v.  Hope     .    .      8  D.  M.  &  G.  86 

Bull,  Pratt  t; 1  D.  J.  &  S.  141 

Bullock  V,  Bennett .  .  7  D.  M.  &  G.  288 
Bulmer,  In  re,  £z  parte  Johnson 

8  D.  M.  &  G.  218 
Bunbury's  Estates,  In  re  4  D.  J.  &  S.  578 
Bunn  9.  Bunn  .  .  .  4  „  „  816 
Bunn's  Case,  In  re  The  Electric  Tele- 
graph Co.  of  Ireland  2  D.  F.  &  J.  275 
Bunny,  £x  parte.  In  re  Bunny 

1  D.  &  J.  809 
Shaw  v.   .    .    .      2  D.  J.  &  S.  468 
Burbury,  In  re,  Ex  parte  Bateman 

5  D.  M.  &  G.  858 
Burdett,  Brettle  v.  In  re  Bret  tie 

2  D.  J.  &  S.  244 
V.  Hay  ...  4  „  f»  41 
JoUands  v.,  In  re  Brettle 

2  D.  J.  &  S.  79 

Burdon  v.  Barkus    .    .        4  D.  F.  &  J.  42 

Burgess  v.  Burgess .    .    8  D.  M.  &  G.  896 

Carver  w.  .    .    7       ,,        „      96 

Burke,  In  re,  In  re  Snell's  Will 

2  D.  F.  &  J.  124 
Burmester,  Eyre  v. .  .  4  D.  J.  &  S.  485 
Burrows,  In  re,  £x  parte  Taylor 

8  D.  M.  &  G.  254 
V.  Walls   .    .    5     „        „     283 
Burt,  Edwards  v.    .     .    2     „        „        55 
v.  The  British  Nation  Life  Assur- 
ance Association       4  D.  &  J.  158 
Burton,  Collins  v.   .    .  4   „      „   612 

Bury  V,  Bedford  ...      4  D.  J.  &  S.  852 

Busk,  Lee  r 2  D.  M.  &  G.  810 

Butchart  v.  Dresser  .  4  „  ,,  542 
Butler  V.  Berridge  .  .  4  D.  J.  &  S.  45 
Butter,  Browne  v.   .    .  8  D.  &  J.  568 

Byng,  Webb  p.  .  .  .  8  D.  M.  &  G.  688 
Byrom,  In  re,  £x  parte  Ball 

8  D.  M.  &  G.  155 

Byron's  Estate,  In  re  .       1  D.  J.  &  S.  858 

Settlement,  In  re  4  D.  M.  &  G.  694 


C. 


Caddick  r.  Skidraore   .  2  D.  &  J.  52 

Cadwallader,  Ex  parte.  In  re  James 

4  D.  F.  &  J.  499 
CaUender,  Wright  i;.    .    2  D.  M  &  G.  652 


Fag* 

Calvert,  Ex  parte.  In  re  Calvert 

8  D.  &  J.  95 

Cameron's  Coalbrook  Steam  Coal  and 

Swansea   and    Lougher  Kail.   Co., 

Bennett's  Case    .    .    5  D.  M.  &  G.  284 

Camm,  Goulder  v,  .    .      1  D.  F.  &  J.  146 

CampbeU  v.  Corley      .  1  D.  &  J.  288 

V.  Ingilby     .  1    „      m   898 

In  re   .    .    .    8  D.  M.  &  G.  585 

Mansergh  v.  8  D.  &  J.  232 

Cannan,  Duncan  v.      .    7  D.  M.  &  G.    78 

Morris  p.    .    .      4  D.  F.  &  J.  582 

Cant's  Estate,  In  re  4  D.  &  J.  508 

1  D.  F.  &  J.  153 
Canwell,  Ex  parte.  In  re  Vaughan 

4  D.  J.  &  S.  589 
Cape's  Executor's  Case,  In  re  Mon- 
mouthshire   and      Glamorganshire 
Banking  Co.    .    .    .    2  D.  M.  &  G.  562 

Cardiff  and  Caerphilly  Iron  Co.  ( Lim- 
ited), He,  Gledhill's  Case  8  D.  F.  &  J.  718 

Cardiff,  Mayor,  &c.  of  •;.  Cardiff  Water- 
works Co 4  D.  &  J.  596 

Cardiff  Waterworks  Co.,  Mayor,  &c.  of 
Cardiff  p 4  D.  &  J.  596 

Cardinall  v.  Molyneux.      4  D.  F.  &  J.  117 

Carew's  Case.  In  re  Dover,  Hastings, 
and  Brighton  Junction  Rail.  Co. 

5  D.  M.  &  G.  94 
(No.  2)    7     „        „     43 

Came,  In  re.  Ex  parte  Bird  2  D.  M.  &  G.  968 
V.  Long   .     .    .        2  D.  F.  &  J.  75 
Carrick,  Ex  parte.  In  re  Harrison 

2  D.  &  J.  208 

Carrington,  Evans  p.    .      2D.  F.  &  J.  481 

Carter  v.  Coope  .    .     .    2  D.  M.  &  G.  292 

V.  Cropley    .    .    8     „        „      680 

Ex  parte,  In  re  Carter 

1  D.  M.  &  G.  212 
Ex  parte,  In  re  Robinson 

8  D.  &  J.  116 

V.  Taggart    .    .    1  D.  M.  &  G.  286 

Cartwright  p.  Cartwrlght  8     „        „     982 

Thompson  v.      2  D.  J.  &  S.  10 

Carver  p.  Burgess    .    .      7  D.  M.  &  G.  96 

V.  Richards  .    .      1  D.  F.  &  J.  548 

Case  V.  James     .    .    .      8     „        „    256 

Castelli,  Ex  parte.  In  re  Castelli 

1  D.  M.  &  G.  487 
In  re  Ex  parte  Braggiotti 

2D.  M.i&G.  964 
Castle  V.  Castle  ...  1  D.  &  J.  852 

Catholic  Bookselling  Co.,  In  re  The 

2  D.  J.  &  S.  116 
Cautley,  Foster  p    .    .      6  D.  M.  &  G.  55 
Cave  p.  Cave ....      8     „        „    181 
Central  Kail.  Co.  of  Venezuela  (Lim- 
ited), Kisch  p. .    .    .      3  D.  J.  &  S.  122 

Chadwick  p.  Holt  .  .  8  D.  M.  &  G.  584 
Chaffers  p.  Bnker  .  .  5  „  „  482 
Chalmers,  Brassey  p.  .  4  „  „  528 
Chambers,  Attorney-General  p. 

4  D.  M.  &  G.  206 
4  D.  &  J.  55 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


XXXI 


Pag« 

Chambers,  Duvis  v.  .  7  D.  M.  &  G.  886 
Cbambres,  Noma  v.  .  8  D.  F.  &  J.  588 
Champion,  Edwards  v,  8  D.  M.  &  6.  202 
Chance,  Hanmcr  v.  4  D.  J.  &  S.  626 

Cfaaninel,  £x  parte.  In  re  Nicholson 

8  D.  F.  &  J.  752 
Chapiio,  Viney  o.    .    .  2  D.  &  J.  468 

8    „    „    282 

Chapman  v,  Bradley    .        4  D.  J.  &  S.  71 

p.  Gilbert     .    4  D.  M.  &  G.  866 

Heather  v.    .      1  D.  F.  &  J.  466 

In  re  Ex  parte  Roberts 

8  D.  F.  &  J.  747 

Maddison  v.  8  D.  &  J.  586 

Simpson  v,    .    4  D.  M.  &  G.  154 

Cbi^pell  9.  Davidson  .    8     „        „         1 

V.  Gregory     .      2  D.  J.  &  S.  Ill 

9.  Rees .    .    .    1  D.  M.  &  G.  898 

Chard,  Wright  v.     .    .      1  D.  F.  &  J.  567 

Charlton  9.  West     .    ;     8     „        „     156 

Chavasse,  Ex  parte,  In  re  Grazebrook 

4  D.  J.  &  S.  655 
Cheale  v.  Kenward .    .  8  D.  &  J.  27 

Cheese,  Tench  9.  .  .  6  D.  M.  &  G.  458 
Cheeseborough,  Cordingley  9. 

4  D.  F.  &  J.  879 
9.  Wright  4    „        „    152 
Cheesebrough,   Re,   Ex    parte    Ack- 

royd 8D.  F.  &J.  726 

Cbeetham,  Ex  parte,  In  re  Cheetham 

2  D.  M.  &  G.  228 
Cherry's  Settled  Estates,  In  re 

4  D.  F.  &  J.  882 
Chester  and  Holyhead  Rail.  Co., 

Hughes  V.     .      8  D.  F.  &  J.  852 

9.  Rolfe  .    .    .    4  D.  M.  &  G.  798 

Chichester,  Bloxsoroe  v,     2  D.  J.  &  S.  444 

Coventry  9.      2    „        „    886 

Child  9.  Douglas      .    .    5  D.  M.  &  G.  789 

9.  Elsworth    .    .    2      „        „     679 

Childers  v.  Childers     .  1  D.  &  J.  482 

Chin  nock  9.  The  Marchioness  of  Ely 

4  D.  J.  &  S.  638 
Chippendale,  Ex  parte,  In  re  German 

Mining  Co.      ...      4  D.  M.  &  G.   19 
Choriey  Waterworks  Co.,  The  Mayor, 

&c.  of  Liverpool  9.   .    2  D.  M.  &  G.  852 
Christ's  College,  Cambridge,  Bates  v. 

8  D.  M.  &  O.  726 
Church  Building  Society  p.  Barlow 

8  D.  M.  &  G.  120 
Church  Building  Society  v.  Coles 

5  D.  M.  &  G.  824 
Churchill,  Ex  parte,  In  re  Griffiths 

8  D.  J.  &  S.  888 
City  Bank  Case,  Ex  parte  M'Kenna, 

Re  Laurence    ...     8  D.  F.  &  J.  629 
Clapham,  Attorney-General  9. 

4  D.  M.  &  G  591 
Clark,  £z  parte.  Re  Copeland 

2  D.  F.  &  J.  681 
In  re  .  .  .  .  1  D.  M.  &  G.  48 
9.  Leach.  .  .  1  D.  J.  &  S.  409 
V.  Malpas      .    ...  4  D.  F.  &  J.  401 


Psgs 

Clark's  Estate.  In  re  .  8  D.  J.  &  S.  Ill 
Clarke,  Clayton  v.  .8  D.  F.  &  J.  682 
Ex  parte,  Re  Welsh  Potosi 


Mining  Co. 

Fen  wick  v. 

Hart  9. 

Hodgson  9. 

Parker  v,     . 

Penny  v. 
Clavering  9.  Ellison 
Clay,  Swainston  v. 
Clayton  v,  Clarke 
Cleaveland,  King  v. 
Clegg  9.  Edmondson 


2  D.  &  J.  245 
4  D.  F.  &  J.  240 
6  D.  M.  &  G  282 
1  D.  F  &  J.  894 

6  D.  M.  &  G.  104 
1  D.  F.  &  J.  425 

8  D.  M.  &  G.  662 

8  D.  J.  &  S.  558 

8  D.  F.  &  J.  682 

4  D.  &  J.  477 

8  D.  M.  &  G.  787 


Cleiand  v.  The  United  Guarantee  and 

Life  Assurance  Co.       7  D.  M.  &  G.  112 
Clements  v.  Hall    .     .  2  D.  &  J.  178 

Clerkenwell  (The  Vestry  of  the  Par- 
ish of  St.  James   and  St.  John), 
Ecclesiastical    Commissioners     for 
England  9.       .    .    .       8D.  F.  &J.  688 
Clifford  9.  Arundell     .       1     „      „      807 
Clifton  9.  Jackson       .       1    ,.      „      484 
Wintour  9.  8  D.  M.  &  G.  641 

Clifton's  Case,  In  re  Dover  and  Deal 
Railway  Cinque  Ports,  Thanet,  and 
Coast  Junction  Co.       5  D.  M.  &  G.  748 
Close  V.  Close     ...     4      „      „      176 
Clowes  V.  Beck       .    .     2      „      „      781 
Clunn's  Trust  Deed,  In  re,  Ex  parte 


Morrison 
Coape  9.  Arnold 
Coates  9.  Hart 
Cobb  9.  Enthoven 
Cochrane,  Vivian  v, 
9.  Willis 


8D.  J.  &S.  282 
4  D.  M.  &  G.  574 

8  D.  J.  &  S.  504 
2  D.  M.  &  G.  682 
4      „      „      818 

4  D.  J.  &  S.  229 


Cockburn,  Ex  parte.  In  re  Smith  and 

Laxton    .       8  D.  J.  &  S.  155 

9.  Peel        .       8  D.  F.  &  J.  170 

Cockerell,  Wall  v.       .       8      „      „     737 

Cockill,  Nickisson  v.  8  D.  J.  &  S.  622 

Coe,  Ex  parte.  Re  District  Savings 

Bank 8D.  F.  &J.  885 

Cohen  v.  Alcan       .    .      1  D.  J.  &  S.  898 
Cole,  Ex  parte,  In  re  Attwater 

8  D.  J.  &  S.  880 
Skelton  9.      .    .  1  D  &  J.  587 

Coleman,  Ex  parte,  In  re  Coleman 

8  D.  &  J.  48 
Coleman's  Case,  In  re  The  British 
Provident,  &c.  Assurance  Soc. 

1  D.  J.  &  S.  495 
Coles  9.  Incorporated  Church  Build- 
ing Society      8  D.  M.  &  G.  120 
5       „      „      824 
9.  Leaf     .    .  1  D.  M.  &  G.  171,  417 
9.  Sims      .    .5  M      It  1 

Collard  v.  Roe    ...  4  D.  &  J.  525 

V.  Sampson     .     4  D.  M.  &  G.  224 
Collinge,  Ex  parte,  In  re  Holdsworth 

4  D.  J.  &  S.  588 

Collins  9.  Burton     .    .  4  D.  &  J.  612 

£ddleston9.  8  D.  M.  &  G.   1 

lure     ...       7    ,.      „      558 


w 


ZXXll 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


Pag« 

Collins  V.  Lamport  4  D.  J.  &  S.  600 

Collinson  v.  CoUinson       8  D.  M.  &  6.  409 
V.  Lister  7      ,,      „      684 

Colne  Valley  and  Halstead  Railway 

Bill,  Ex  parte     .    .         1 1).  F.  &  J.  68 
Cdquhoun,  In  re,  £x  parte  Ford 

6  D.  M.  &  O.  86 
Colshead,  Wall  v.  2  D.  &  J.  688 

Colshead's  WiU,  In  re  2  ,,    ,,    690 

Colvin,  Lord  i^.  6  D.  M.  &  G.  47 

Colyer  v.  Colyer,  Pawley  r.  Colyer 

8  D.  J.  &  S.  676 
Combe  v,  Hughes  .  2  ,,  „  657 
Conservators  of  the  BiTef  Thames, 

Attorney-General  v.        8  D.  J.  &  S.  481 
Conybeare  v.  The  New  Brunswick  and 
Canada  Rail,  and  Land  Co. 

1  D.  F.  &  J.  578 


Cook,  Bateman  «. 
V.  Dawson 
V,  Sturgis 


|8  D.  M.  &  G.  89 

8  D.  F.  &  J.  127 

7  D.  M.  &  G.  1 

8  D.  &  J.  506 

8  D.  J.  &  S.  1 

4      „      „      704 

2      „      „      526 

1      ,,      ,.      865 


If 


Cooke  V.  Benbow 

0.  Cooke 
Cookes  V.  Cookes 
Cookney  v.  Anderson 
Cookney's  Case.  In  re  Electric  Tele- 
graph Co.  of  Ireland  8  D.  &  J.  170 
Cookson  V.  Bingham  8  D.  M.  &  G.  668 
Coombs,  Pain  t;.  .  .  1  D.  &  J.  84 
Ooope  V.  Carter  .  .  2  D.  M.  &  G.  292 
Cooper,  Greene  v,        8  D.  F.  &  J.  58,  271 


»      ..  240 

5  D.  M.  &  G.  728 

re,    Ex   parte 

4  D.  M.  &  G.  757 

7       „      „      520 

2D.  &  J.  614 


V.  Joel 
Norton  t;. 
Cooper's    Trusts,    In 

Sparks         .    .    . 
Coore  V.  Todd     .    . 
Cope  9.  Doherty 
Copeland,  £x  parte.  In  re  Copeland 

2  D.  M.  &  G.  914 
Re,  Ex  parte  Clark 

2  D.  F.  &  J.  631 

Coppard  v,  Allen    .    .       2  D.  J.  &  S.  178 

Corbett,  Curriers'  Co.        4      „      „    764 

Micholls  V.    ,        8      „      „      18 

Cordingley  v,  Cheeseborough 

4  D.  F.  &  J.  879 
Corles,  Ex  parte,  In  re  Palmer  8  D.  &  J.  484 
Corley,  Campbell  v.    .  1  .„    „    288 

v.  Loid  SUfford  1  „    „    288 

Cormack  v,  Beisly  8   „    „  157 

Cory  V.  Eyre      .    .    .       1  D.  J.  &  S.  149 
Cosser  r.  Radford  1     „      „     585 

Costello's  Case,  Re  Mexican  and  South 


American  Co.      .    . 
Cottrell,  Hart  v,      .    . 
Coulson  V.  Allison 
Court,  Thornton  v. 
Coventry  v.  Barclay 

V.  Chichester 


2  D.  F.  &  J.  802 
2  D.  M.  &  G.  800 

2  D.  F.  &  J.  521 
8  D.  M.  &  G.  298 

8  D.  J.  &  S.  820 

2      „      „     886 
(Earl  of),  SUeffield  V. 

2  D.  M.  &  G.  551 
Evans  t7.     .     5      „      „      911 
8      .•      ..      885 


$9 


99 


PSflB 

Cowper,  Griffiths  v.    .       2  D.  F.  &  J.  208 
Cox  0.  Bishop    ...     8  D.  M.  &  G.  815 
9.  Dolman       .    .     2      „      „      592 
Cox's  Case,  In  re  The  Wlieal  Emily 

Mining  Co.     .    .    .         4  D.  J.  &  S.  58 
Crabb,  Ex  parte,  In  re  Palmer 

8  D.  M.  &  G.  277 
Cranch,  Gottlieb  9.  .  4  „  „  440 
Crawhall's  Trusts,  In  re  8  „  ,,480 
Crewe  (Lord)  v,  Edleston  1  D.  &  J.  98 
Croall,  M«  Veagh  9.  .  1  D.  J.  &  S.  899 
Crocker,  Waine  9.  8  D.  F.  &  J.  421 

Croft  9.  Graham     .    .       2  D.  J.  &  S.  155 
Roberto  9.     .    .  2  D.  &  J.  1 

Crofts  9.  Middleton         8  D.  M.  &  G.  192 
CroU,  Hills  9.     ...    1       „     „  627,  n. 
Croly  9.  Weld    ...    8       „      „       993 
Cromford  and  High  Peak  Rail.  Co.  v. 
The  Stockport,    Disley,   &c.  Rail. 

Co f    .  1  D.  &  J.  826 

Crook  9.  Whitley  .  7  D.  M.  &  G.  490 
Cropley,  Carter  9.  .8  „  „  680 
Crijpper,  Ex  parte,  In  re  St.  George 

Steam  Packet  Co.         1  D.  M.  &  G.  147 
Crosfleld,  Home  9.      .      8      „      „      587 
Crosfield's  Case,  In  re  North  of  Eng- 
land Joint  Stock  Banking  Co. 

2D.  M.  &  G.  128 
Crosland,  The  North  Eastern  Rail.  Co. 

9.     • 4D.  F.  &J.  560 

Crosse  9.  General  Reversionary  and 

Investment  Co. .    .      8  D.  M.  &  G.  698 
Crosthwaite,  In  re.  Ex  parte  Turner 

2  D.  M.  &  G.  927 
Crouch  9.  Waller  .  4  D.  &  J.  48,  802 
Croucber,  Slim  9.  .  1  D.  F.  &  J.  518 
Crow  9.  Robinson  .  4  „  „  887 
Croxton's  Case,  In  re  Oundle  Union 

Brewery  Co.      .    .       1  D.  M.  &  G.  600 
Croysdill,  Ernest  9.  2  D.  F.  &  J.  175 

Ex  parte.  In  re  Warwick  and 
Napton  Canal  Co. 

7  D.  M.  &  G.  199,  n. 
Crozier,  Rudland  9.  2  D.  &  J.  148 

Crystal  PaUce  and  West  End  Railway 

Act,  In  re,  Ex  parte  Davis  8  D.  &  J.  144 
Crystal  PaUce  Gas  Co.,  Selby  9. 

4  D.  F.  &  J.  246 
Cubitt,  Stansfield  9.  2  D.  &  J.  222 

Cuffe,  Lowther  v,  .  1  D.  J.  &  S.  421 
Culverwell,  Douglas  v.  4  D.  F.  &  J.  20 
Gumming,  In  re      .    .    1  D.  M.  &  G.  587 

.    .    5         „      „      80 
Re     .    .    .      2D.  F.  &J.  876 
Carrie,  Lake  9.       .    .     2  D.  M.  &  G.  586 
9.  Larldns       .       4  D.  J.  &  S.  245 
Small  9.       .    .     5  D.  M.  &  G.  141 
Currie's  Case,  In  re  The  Great  North- 
ern  Rail,    and  Midland   Coal  Co. 
(Limited)        .    .    .       8D.  J.  &S.  867 
Curriers'  Co.  9.  Corbett     4    „      „      764 
Curties,  Ex  parte,  In  re  Curties 

2  D.  M.  &  G.  255 
Cost  9.  Middleton  8  D.  F.  &  J.  83 


GENERAL  INDEX  TO  THE   CASES   REPORTED. 


xxxiii 


D 


Page 


Date's  Case,  In  re    Wolverhampton, 
Chester,  and  Birkenhead  Rail.  Co. 

1  D.  M.  &  G.  518 
Dales,  Ex  parte.  In  re  Dales 

2  D.  &  J.  206 

In  re  Ex  parte  Green  8      „    „    60 

Dalton,  In  re      ...     1  D.  M.  &  G.  265 

In  re      ...      6      „      „      201 

Darner,  The  Earl  of  Portarlington  v. 

4  D.  J.  &  S.  161 
Dance,  Ex  parte,  In  re  Dance 

1  D.  F.  &  J.  286 
Daniel.  Gihbs  v.      .    .       8  D.  J.  &  S.  479 
Daniell.  Ex  partCj  In  re  The  Univer- 
sal Provident  Life  Association 

1  D.  &  J.  872 
Danks,  Ex  parte,  In  re  Farley 

2  D.  M.  &  G.  986 
Darlington.  &c.  Banking  Co.,  Ex  parte, 

In  re  Riches  and  Marslmirs  Trust 

Deeil 4D.J.  &S.  581 

Damley    (Earl    of)    v.    The  London, 
Chatham,  and  Dover  Rail.  Co. 

8  ]).  J.  &  S.  24 
Damley  (Lord)  v.  The  London,  Chat- 
ham, and  Dover  Rail.  Co. 

1  D.  J.  &  S.  204 

Daubney,  Glover  r.     .      4  D.  F.  &  J.  561 

Davenport  r.  Jepson  4     „      „'      440 

r.  Stafford        2  D.  M.  &  G.  901 

Davenport's  Charity,  In  re 

4  D.  M.  &  G.  889 

Davey,  Attorney-General  v.  4  D.  &  J.  186 

V.  Durrant       .  1    »    »    585 

2  „    „    506 
Davidson,  Chappell  r.          8  D.  M.  &  G.  1 

V.  Wood      .      1  D.  J.  &  S.  465 
Davies  r.  Davies     .    .      2  D.  M.  &  G.  51 
Foster  ?^  .    .     .      4  D.  F.  &  J.  188 
Neale  v.  .    .    .    5  D.  M.  &  G.  258 
V.  Nicolson  .     .  2  D.  &  J.  698 
V,  Otty    ...      2  D.  J.  &  S.  238 
V.  Stainbank    .     6  D.  M.  &  G.  679 
Stone  {7.  ...    8     „        „     240 
Williamson  v.  .       1  D.  F.  &  J.  480 
Davies'  (Mrs.)  Case,  In  re  the  National 
Insurance  and  Investment  Associa- 
tion             4  D.  F.  &  J.  78 

Davis  V.  Angel  ...  4  „  „  524 
V.Bennett  .  .  4  „  „  8*27 
V.  Chambers  .  .  7  D.  M.  &  G.  886 
V.  Earl  of  Dysart  8  „  „  88 
Ex  parte,  In  re  The  Crystal  Pal- 
ace and  West  End  Rail.  Act 

8  D.  &  J.  144 
Ex  parte.  In  re  Harris 

4  D.  J.  &  S.  528 
r.  Snell      ...      2  D.  F.  &  J.  468 
Davis's  Estate,  In  re,  Ex  parte  Davis 

8  D.  &  J.  144 

Dawson,  Cook  ».     .    .     -8  D.  F.  &  J.  127 

V.  Jay  .    .    .    8  D.  M.  &  G.  764 

Maclean  v.    .  4  D.  &  J.  150 

VOL.  IV. 


Pag* 

Dawson  v.  Prince    .    .  2  D.  &  J.  41 

Day  V.  Dajr     ....  1      „      144 

and  Kossuth,  Emperor  of  Austria 
r.    .    .     .    .     .      8  1>.  F.  &J.  217 

Deacon,  Pearl  r. .     .    .  1  D.  &  J.  461 

Deane,  Youle,  &  Co.,  In  re,  Ex  parte 
Goldsmid    .    .      .    .  1  I).  &  J.  257 

Deane,  Youle,  &  Co.,  Ex  parte  Mellor 

8  D.  F.  &  J.  760 
De  Beauvoir,  Re     .    .  2  D.  F.  &  J.  5 

Deffell.Pennell  ».    .    .    4  D.  M.  &  G.  872 
De  Front's  Executors'  Case 

6D.  M.  &G.  801 
De  la  Marc,  Rackham  v,      2  D.  J.  &  S.  74 
De  Mattos  v.  Gibson  .  4  1).  &  J.  276 

Denby,  In  re  .     .    .     .      8  D.  F.  &  J.  850 

Denne  v.  Light   .    .    .     8  D.  M.  &  G.  774 
Dennis,  Matson  v,   ,    .      4  1).  J.  &  S.  845 
Dennison's  Trusts,  In  re.   Ex  parte 
Bradshaw    .    .    .    .    2  D.  M.  &  G.  900 

Denton  v.  Lord  John  Manners 

2  D.  &  J.  675 
De  Pass's  Case,  In  re  Mexican  and 

South  American  Co.  4  ]).  &  J.  544 

Derbisliire  v.  Home  .  8  D.  M.  &  G.  80 
Dering,  Monypenny  p.     2     „        „      146 

4D.  &  J.  175 
Desborough  v.  Hariis  .  6  D.  M.  &  G.  489 
De  Sorbein  ».  Bland    .  2  D.  &  J.  158 

De  Visnie,  In  re  .  .  .  2  D.  J.  &  S.  17 
De  Winton,  Pell  v.  .    .  2  D.  &  J.  18 

Dickenson  i;.  Teasdale  1  D.  J.  &  8.  52 
Dickson,  Ex  parte  .  .  8  D.  M.  &  G.  665 
Dilkes  V.  Broad  mead  ,  2  D.  F.  &  J.  566 
Dillwyn  v.  Llewelyn  .  4  „  „  517 
Dinsdale,  Ex  parte.  In  re  Dinsdale 

4  D.  M.  &  G.  873 
Diplock  17.  Hammond  .    5     „        „      820 
Direct  Birmingham,  Oxford,  Readmg, 
and  Brighton  Rail  Co.,  In  re 
Amsinck's  Case 

6  D.  M.  &  G.  845 
Spottiswoode's  Case 

6  D.  M.  &  G.  846 
Direct  Exeter,  Plymouth  and  Devon- 
port  Rail.  Co.,  In  re,  Ex  parte 
Woolmer   .    .    2  D.  M.  &  G.  666 
London  and  Portsmouth  Rail. 
Co.,  Webb  u.      1  D.  M  &  G.  521 
District  Savings  Bank,  Re,  Ex  parte 

Coe 8  D.  F.  &  J.  886 

Dix,  Manser  v.  .  .  .  8  D.  M  &  G.  708 
Dixon  v.  Gayfere     .    .  1  D.  &  J.  656 

V.  Wilkinson     .  4  „      „  508 

Dobson,  Ex  parte.  In  re  Anderson's 

Trust  Deed      8  D.  J.  &  S.  229 
Ex  parte,  In  re  Strong 

6  D.  M.  &  G.  781 
p.  Faithwaite       4  D  F.  &  J.  190 
Stocks  V.  ,    .      4  D.  M.  &  G.  11 
Dodd's  Case  ....  2  D.  &  J.  510 

Doherty,  Cope  p.     .    .  2  „      ,,614 

Dolman,  Cox  p.  .  .  .  2  D.  M.  &  G.  592 
Dolt,Hmp 7     „        ,,897 


xxxvr 


GENERAL  INDEX  TO  THE  CASES  BEPOBTBD. 


Pag« 

Don   Pedro   North    Del    Key    Gold 
Mining  Co.  (Limited),  Reed  v, 

8  D.  J.  &  S.  698 
Dormer  v.  Phillips  .  .  4  D.  M.  &  Q.  865 
Dorsett  v.  Hunt  ...  6  ,,  ,,  670 
DougUiB  t^.  Archbutt    .  2  D.  &  J.  148 

Child  V,      .    .    5  D.  M.  &  G.  789 
V.  Culverwell         4  D.  F.  &  J.  20 
Doulben,  Allan»on  v.  1  D.  F.  &  J.  477,  479 
Dover  and  Deal  Uailway  Cinque  Porta, 
Tbanet,  and  Coast  Junction 
Co.,  In  re 
Clifton's  Case  6  D.  M.  &  G.  748 

Lord  Londesborough's  Case 

4  D.  M.  &  G.  411 
Mowatt  and  Elliott's  Case 

8  D.  M.  &  G.  254 
DoTer  Gas  Light  Co.  v.  The  Mayor, 

&c.  of  Dover  .    7  D.  M.  &  G.  546 
Harbour,  Wardens,  &c.  of,  v. 
The  London.   Ctiatluim  and 
Dover  Kail.  Co.    8  D.  F.  &  J.  569 
Hastings  and    Brighton  Junc- 
tion iiail.  Co.,  In  re,  Carew's 
Case ....      6  D.  M.  &  G.  94 
(No.  2) 

7  D.  M.  &  G.  48 
Mayor,    &c.    of,    Dover    Gas 

Light  Co.  v.    7D.  M.  &G.  645 
Downman,  £x  parte,  In  re  Downman 

8  D.  J.  &  S.  471 
Drake  v.  Symes  .    .    .       2  D.  F.  &  J.  81 

8    „        „    491 
Draper  v.  Manchester,  Sheffield,  and 

Lincolusliire  Rail.  Co.  8  D.  F.  &  J.  28 
Dresser,  Butchart  v.  .  4  D.  M.  &  G.  642 
Drummond,  Tatham  v,  4  D.  J.  &  S.  484 
Drysdale  t;.  Mace  .  .  5  D.  M.  &  G.  108 
p.  Piffgott .  .  8  „  ,,  646 
Dudley  and  West  Bromwich  Banking 
Co.,  £x  parte,  In  re  Hopkins 

8  D.  J.  &  S.  466- 
Dufaur,  Blakeney  r.    .    2  D.  M.  &  G.  771 
£z  parte.  In  re  Dufaur 

2  D.  M.  &  G.  246 
v.  Sigel  .  .  .  4  „  „  620 
Duff,  Gordon  (7.  .  .  .  8D.  F.  &J.  662 
Duilbrt  ».  Amiwsraith  7  D.  M.  &  G.  484 
Dummer's  Will,  In  re  .  2  D.  J.  &  S.  616 
Dunbar,  Borton  v.  .  ,  2  D.  F.  &  J.  838 
Duncan  v»  Cannan  .  .  7  D.  M.  &  G.  78 
Duncombe  v.  Greenacre  2  D.  F.  &  J.  609 
Dungey  v.  Angove  .  7  D.  M.  &'  G.  277,  n. 
Dunkley  v.  Dunkiey  .  2  D.  M.  &  G.  890 
Dunn  V,  Dunn  .  .  .  7  „  „  26 
Dunne  v.  Dunne  .  .  7  „  „  207 
Dumford,  Miles  v.  .  .  2  „  „  641 
Durrant,  Davey  t;.  .    .  1  D.  &  J.  686 

2  „  606 
Galsworthy  v.  2  D.  F.  &  J.  466 
Smith  p.     .    .  1  D.  &  J.  686 

2       „       606 
Dutton,  Strother  p. .    .  1       „      676 

Dyke  o.  Rendall     .    .    2D.  M.  &G.  209 


Dyke  v,  Taylor  ...      8  D.  F.  &  J.  467 

Dysart,  The  Earl  of,  Davis  v, 

8  D.  M.  &  G.  88 

Dyson  v.  Bourne  .  .  7  „  „  1 
Erie  p.  ...  7  M  „  1 
V.  Hornby     .    .      7     „        „        1 


£. 


Eads  p.  Williams     .    .    4  D.  M.  &  G.  674 
£arly,  Townsend  v.     .  8  D.  F.  &  J.  1 

East  India  Co.,  Boldero  p. 

1  D.  F.  &  J.  818 
Wadeer  r. 

8  D.  M.  &  G.  188 
East  India  House  Estate  Co.  ( Limited ), 

Isenberg  p.  8  D.  J.  &  S.  268 

East  of  England  Banking  Company's 
Case,  In  re  The  Norwich  Yarn 

Co 6  D.  M.  &  G.  506 

and  West  India  Docks  and  Bir- 
mingham Junction    Rail.   Co., 
Harby  p.   .    .    .    1  D.  M.  &  G.  290 
Eastern  Ardiipelago  Co.,  Reg.  p. 

4  1).  M.  &  G.  199 
Counties  Junction  and  South- 
end Rail.  Co.,  In  re, 
Mainwartng's  Case 

2  D.  M.  &  G.  66 
Underwood's  Case 

6  D.  M.  &  G.  677 
Counties  Rail.  Co.  and  Eastern 

Union  Rail.  Co.'s  Arbitra- 
tion, In  re  .    .    8  D.  J.  &  S.  610 

Counties  Rail.  Co.,  Hawkes  p. 

1  D.  M.  &  G.  787 

Union  Rail.  Co.,  Sturge  v. 

7  D.  M.  &  G.  158 
Union  and  Harwich  Railway 

and  Pier  Act,  In  re 

1  D.  F.  &  J.  168 
Eastwood  p.  lieyer  .    .      4  D.  J.  &  S.  1 14 
Easum,  Winter  p.    .    .      2     „        „    272 
Ecclesiastical  Commissioners  for  Eng- 
land, Temple  p.    .    .    8  D.  M.  &  G.  418 
Ecclesiastical  Commissioners  for  Eng- 
land p.  The  Vestry  of  Tlie  Parish  of 
St.  James  and  St.  John,  Clerkenwell 

8  D.  F.  &  J.  688 
Eddleston  p.  Collins     .        8  1).  M.  &  G.  1 
£delsten  p.  Kdelsten     .      1  D.  J.  &  8.  185 
Edleston,  Ex  parte.  In  re  Trinity  Col- 
lege, Cambridge 

8  D.  M.  &  G.    742 
Lord  Crewe  v.  1  D.  &  J.  98 

Edmond,  In  re,  £z  parte  Neilson 

8  D.  M.  &  G.  666 
Edmonds,  Ex  parte.  In  re  Beater 

4  D.  F.  &  J.  488 
Moulton  p«  .      1     „        „    246 
Edmondson,  Cl^gg  p.  .     8  D.  M.  &  G.  787 
Ex  parte.  In  re  Thomson 

4  D.  F.  &  J.  486 


OBNISAL  INDEX  TO  THE  OASES  REPORTED. 


Pag« 
2D.M.  &G.    66 
«      „        ..202 
2  IV  J.  &  S.  682 
2D.  F.  &J.210 
6D.  M.  &0.    74 
8      f»        »t       40 
8  D.  &  J.  248 

1  It  Ovo 


Edwards  v.  Bart .  .  . 
V.  Cliampion  . 
Green6eld  v.  . 
V.  GniTe  .  . 
9.  Hall .  .  . 
r.  Tuck  .  . 
Whittington  v. 
Yem  V. ,  .  , 
Ed  wards- Wood,  In  re,  Ex  parte  Ma  you 

4  D.  J.  &  S.  664 
v.  Maijoribanks 

8  D.  &  J.  829 
Egmont  (Lord),  Ware  v.  4  D.  M.  &  G.  460 
Egremont  v.  Kgremont  2  „  „  780 
Electric  Telegraph  Co.  of  Ireland,  In  re 

Badd's  Case  .  8  D.  F.  &  J.  297 
Bunn's  Case  .  2  „  „  276 
Cockney's  Case  8  D.  &  J.  170 

EUerton,  Ex  parte,  In  re  Leech 

8  D.  J.  &  S.  266 
Elliot  V.  Ince  .  .  .  .  7  D.  M.  &  G.  476 
Elliott,  North  Eastern  Rail.  Co.  v. 

2  D.  F.  &  J.  428 


EUis,  BoutU  9.    .    . 
p.  Ellis   .    .    . 

V*    A^VfV        •        •        • 

Wearing  v. 
Ellison,  Claveringv. 
V.  Thomas  . 
Ellison's  Estate,  In  re 
Elmes,  Hunt  r.    .    . 
Elmore,  Meiklam  v. 
Elsey  9.  Adams  .    . 
Elsworth,  Child  9.    . 
Elwes  9.  Elwes    .    . 


4  D.  M.  &  G.  249 

1  D.&J.464 

1  464 

6  D.  M.  &  G.  696 

8     „        „     662 

1  D.  J.  &  S.  18 

8  D.  M.  &  G.  62 

2  D.  F.  &  J.  578 

4  D.  &  J.  208 

2  D.  J.  &  S.  147 

2  D.  M.  &  G.  679 

8  D.  F.  &  J.  667 

2  D.  M.  &  G.  469 


Ely  (Dean  of),  9.  Bliss 

Marehioness  of,  Chinnock  9. 

4  D.  J.  &  S.  688 
Emery,  Ex  parte.  In  re  Bradbury 

4  D.  M.  &  G.  901 
Emmerton,  In  re,  Maskell  r.  Farring- 

ton 8D.  J.  &S.  888 

Emperor  of  Austria  9.  Day  and  Kos- 
suth    ftD.  F.  &J.  217 

England,  Banner  v..  In  re  Wood 

4  D.  J.  &  S.  184 


Ennor  v.  Barwell 
Eno  9.  Tatham   .    . 
Enohin,  Wylie  9.     . 
Enstick,  Fancock  9. 
Enthoven  v,  Cobb  . 
Entwisle,  In  re.  Ex 


ID  F.  &  J.  529 
8  D.  J.  &  S.  448 
ID.  F.  &J.  410 
1  ..  „  488 
2  D.  M.  &  G.  682 


parte  Kennedy 
2  D.  M.  &  G.  228 
Era  Life  and  Fire  Assurance  Co.,  In 

re 1  D.  J.  &  S.  172 

Era  Life  and   Fire  Assurance   Co's 

Case 1  I).  J.  &  8.  29 

Erie  9.  Bourne    .    .    .        7  D.  M.  &  G.  1 
9.  Dyson     ...        7      „        „      1 
Enett  9.  Croysdill  .    .      2  D.  F.  &  J.  176 
Hopgoodv.  .    .      8D.  J.  &S.  116 
Esptn  9.  Femberton  8  D.  &  J.  647 

European  and  American  Finance  Cor- 
poration (Limited),  Ex  parte,  In  re 


Hill  9. . 
9.  Prothero 
9.  Saunders 
9.  Turner 


Fags 
The  Strand  Music  Hall  Co.  (Lim- 
ited)   8  D.  J.  &  S.  147 

Evans  9.  Bremridge  .  8  D.  M.  &  G.  100 
r.  Carrington  .  2  D.  K.  &  J.  481 
9.  Coventry  .    '.    6  D.  M.  &  G.  911 

8  „  „  886 
9.  Evans  .  .  .  6  „  „  654 
Ex  parte,  In  re  Wass 

2  D.  M.  &  G.  948 
9.  Field    ...    7     „       „609,n. 

4  D.  F.  &  J.  288 
.    1  D.  M.  &  G.  672 
.    6     „        „     664 
.    2     „        „     740 
Eversfield  v.  Mid  Sussex  Rail  Co. 

8D.  &J.  286 
Every,  In  re,  Ex  parte  Hine  8    „    „    464 

Hirtzel 

8    .,    ,.    464 
Ewart  r.  Williams  .    .      7  D.  M.  &  G.  68 
Williams  9.  .    .      7     „        ..68 
Exeter,  The  Mayor,  &c.  of,  Att.-Gen  9. 

2  D.  M.  &  G.  607 
Exeter,  The  Mayor,  &c.  of,    Trevil- 

Han  9 5  D.  M.  &  G.  828 

Exhall  Coal  Mining  Co.  (Limited),  In  re 

4  D.  J.  &  S.  877 
ExhaU  Coal  Mining  Co.  Miles's  Case 

4  D.  J.  &  S.  471 
Ejrre  9.  Burmester  .    .      4     „        „    486 

Cory  9 1     „        „    149 

Ex  parte.  In  re  Belton 

2  D.  M.  &  G.  946 

Fllkin  9.    .    .      1  D.  J.  &  8.  220,  n. 

Hill  9.    .    .    .      1      „        „   220,  n. 

Eyton,  Richardson  9.  .      2  D.  M.  &  G.  79 


F. 


F ,  In  i«    .    .    .        2  D.  J.  &  S.  89 

Faden,  Varlo  9.  .  .  .  1  D.  F.  &  J.  211 
Faitliwaite,  Dobson  9.  4  „  „  190 
Fancock  v.  Enstick .  .  1  D.  F.  &  J.  488 
Fardell,  Baud  r. .  .  .  7  D.  M.  &  G.  628 
Farebrother  9.  Gibson .  1  D.  &  J.*602 

Farina  v.  Silverlock     .    6  D.  M.  &  G.  214 

1  D.  &  J.  484 
Farley,  In  re,  Ex  parte  Danks 

2  D.  M.  &  G.  986 
Farrant  9.  Blanchford .  1  D.  J.  &  S.  107 
Farrell,  Jones  v.      .    .  1  D.  &  J.  208 

Farrington,  Maskell  v.  Emmerton,  In 

re 8  D.  J  &  8.  888 

Faversham  (Mayor,  &c.  of)  v,  Ryder 

5  D.  M.  &  G.  850 
Fawcett's  Patent,  In  re    2     „        „     489 
Felgate's    Case,  In    re    The  United 
Kingdom  Ship  Owning  Co. 

2  D.  J.  &  S.  466 
Fenn's  Case,  In  re  Pennant  &  Craig- 

wen  Lead  Mining  Co.  4  D.  M.  &  G.  285 

Fenwick  9.  Clarke  .    .      4  D.  F.  &  J.  240 

9.  PotU     .    .    8  D.  M.  &  G.  606 


XXXVl 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


Page 

Fergusson  v.  The  London,  Brighton, 
and  Soutli  Coast  liaii.  Co. 

8  D.  J.  &  S.  668 
Femie,  Young  r.  .  .  1  „  ,,  868 
Ferraud  v.  The  Mayor,  &c.  of  Bradford 

8  D.  M.  &  G.  98 

Fesemeyer,  Johnson  v,  8  D.  &  J.  18 

Field  i;.  Brown    .     .    .    7  D.  M.  &  G.  691 

V.  Kvans     .     .     .    7     „      „    609,  n. 

V.  Moore    .     .     .    7    ,,      „         691 

Fielding,  Goodwin  v.   .    4    „      „  90 

V.  Treston     .  1  D.  &  J.  '438 

Filkln  V.  Kyre     .     .     .  1  D.  J.  &  S.  220,  n. 

Finch  and  Sheplieard,  In  re,  £x  parte 

Barton  .    .    .    4  D.  M.  &  G.  108 

Thompsion  v.      .    8      „        „      660 

Findon  t;.  Findon    .     .  I  D.  &  J.  880 

FUher  v.  Brierly     .    .       1  D.  F  &  J.  648 

Siiaw  V.   .    .    .    6  p.  M.  &  G.  696 

Fleming  i;.  Buchanan  .•    8     „        „     976 

V.  Self  .     .     .    8      „        „      997 

Fletcher,  All«lay  v.  .    .  1  D.  &  J.  82 

V.  Fletcher   .      8  D.  F.  &  J.  775 

Flight,  Robson  u.     .     ,      4  D.  J.  &  S.  608 

Flood  and  Lott,  In  re,  £x  parte  Ford 

6  D.  M.  &  G.  898 
Flood  and  Lott,  In  re,  £x  parte  Lub- 
bock   4  D.  J.  &  S.  616 

Floyer  v.  Bankes     .    .      8     „        „    806 
Fluker  t;.  Gordon    .    .  1  D.  &  J.  666 

Foley  V.  Maillardec .     .      1  D.  J.  &  S.  889 
Fooks,  Pride  v.    .     .     .  8  D.  &  J.  252 

Forbes,  Frith  v.  .    .     .      4  D.  F.  &  J.  409 
V.  Limond  .     .    4  D.  M.  &  G.  298 
Ford,  £x  pane,  In  re  Colquhoun 

6  D.  M.  &  G.  86 
Flood 

6  D.  M.  &  G.  898 

V.  Tennant     .    .      8  D.  F.  &  J.  697 

V,  Tynie    .     .   2  D.  J.  &  S.  127,  667 

Foreman,  Osborne  u.   .    8  D.  M.  &  G.  122 

Forrest  v.  The  Manchester,  Sheffield, 

and  Lincolnshire  Kail.  Co. 

4  D.  F.  &  J,  126 
Forshaw  i;.  Higginson  .  8  1).  M.  &  G  827 
Forster  i\  Ridley  .  .  4  D.  J.  &  S.  452 
Forsyth.  Re  ....  2  „  „  609 
Fobs,  Ex  parte.  In  re  Baldwin 

2  D.  &  J.  280 

Fossick,  Ogden  v.    .    .      4  D.  F.  &  J.  426 

Foster  v.  Cautley    .    .      6  D.  M.  &  G.  66 

v.  Davies      .    .      4  D.  F.  &  J.  188 

V.  Harvey    .    .        4  D.  J.  &  S.  69 

In  re,  £x  parte  Walker 

2  I).  F.  &  J.  105 
Martin  v..    .    .      7  D.  M.  &  G.  98 
Foster's  Settled  Estates,  In  re 

ID.  &  J.  886 
Fountain's  Case,  In  re  The  Sheffield 
and  Hallamsliire,  &c.  Spciety  (Lim- 
ited)     4  1).  J.  &S.  699 

Fowke,  In  re.  Ex  parte  Sparrow 

2  D.  M.  &  G.  907 
Fowler  v.  Fowler     .    .  4  D.  &  J.  250 


rsg» 
Fox  V,  Hill     ....  2  D.  &  .J.  858 

Foxhall,  Walmsley  v.  1  D.  J.  &  S.  451,  606 
Fox's  Ca8e,^n  re,  The  Moseley  Gieen 
Coal  and  Coke  Co.  (Limited) 

8  1).  J.  &  S.  465 
Fox  well  i^.  Bostock      .      4     „        „    298 
V.  Webster     .      4     ..        ..     77 


Frampton,  Ex  parte.  In  re  Frampton 

1  1).  F.  &  J.  268 
Francis  v.  Francis    .     .      2  I).  M.  &  G.  78 

6  „  ,.  108 
Fraser  v.  Thompson    .  4  1).  &  J.  659 

Freeman  v.  Freeman  .    6  D.  M.  &  G.  704 
V.  Pennington      8  1).  F.  &  J.  296 
Freer  V.Hesse     .    .    .    4  D.  M.  &  G.  496 
Freme  i;.  Brade  ...  2  1).  &  J.  582 

French  v.  French     .     .      6  1).  M.  &  G.  95 
Freston,  Ex  parte.  In  re  Freston 

8  I).  F.  &  J.  612 
Frith ».  Forbes  .  .  ,  4  „  „  409 
Frogley  v.  Phillips  .  .  8  „  „  466 
Frost  V.  Ward  .  .  .  2  D.  J.  &  S.  70 
Fry  r.  Noble  .  .  .  .  7  I).  M.  &  G.  687 
Fuller,  Williams  9. .  ID.  F.  &  J.  481,  483 
Furse,  Younge  t;.  .  .  8  D  M.  &  G.  756 
Furze  ('.  Hennet ...  2  D.  &  J.  125 

Fyfe  V.  Arbutbnot  .    .  1    »    ,»    ^^ 


G. 


Gaby,  Stump  v. .  .  .  2  D.  M.  &  G.  628 
Gallagher,  Johnson  v.  .  8  D.  F.  &  J.  494 
Gallemore  v.  Gill  .  .  8  D.  M.  &  G.  667 
Galloway  v.  Corporation  of  London 

2  1).  J.  &  S.  218 

(No.  2) 
2  D.  J.  &  S.  639 

(No.  2)  • 
8  D.  J.  &  S.    59 
Galsworthy  v.  Durrant      2  D.  F.  &  J.  466 
Gandee  v.  Stansfleld    .  4  D.  &  J.  I 
Gandell,  Rodick  v,  ,    .    1  D.  M.  &  G.  768 
Gandy,  Harris  v.     .     .        1  D.  F.  &  J.  18 
Wilsv.    ...        1      „        ,.18 
Gann  v.  Gregory     .    .     8  D.  M.  &  G.  777 
Gardener,  Boosey  w.    .    6     „        „      122 
Gardiner,  Stringer  v.   ,           4  D.  &  J.  468 
Garland,  Ex  parte  (Randfleld  v.  Rand- 
field)  8D.  F.  &J.  766 

Garnett,  M'Cormick  v.  6  1).  M.  &  G.  278 
Garrett  v.  The  Banstead  and  Kpsom 

Downs  Rail.  Co.  .  .  4  D.  J.  &  S.  462 
Garrick  i;.  Taylor  .  .  4  D.  F.  &  J.  169 
Garrod,  Brooke  v.    .    .  2  D.  &  J.  62 

Gascoyne,  Green  u.  .  4  D.  J.  &  S.  665 
Gassiot,  Ivison  i;.  .  .  8  D.  M.  &  G.  958 
Gathercole,  Hawkins  v,    6      „        „  1 

Gawan,  In  re.  Ex  parte  Barclay 

6  D.  M.  &  G.  408 
Gay's  Case,  In  re  The  London  and 
Birmingham  Extension  and  North- 
ampton, Daventry,  Leamington,  and 
Warwick  Rail.  Co.  .    1  D.  M.  &  G.  847 


GENERAL  INDEX  TO  THE   CASES  BEPOBTED. 


XXXVU 


Pagv 
Gayfere,  Dixon  p.    .    .  1  D.  &  J.  666 

Geaves,  Ex  parte,  In  re  Straban 

8  D.  M.  &  G.  201 
General  Kerersionary  and  Investment 

Co..  Crosse  v.  .    .    .    8  D.  M.  &  G.  698 
German  Mining  Co.,  In  re,  Ex  parte 

Chippenilale    .    .    .      4  D.  M.  &  G.  19 
Gibbins,    Ex  parte,  In   re  Gibbins's 

Trust  Deed     .    .     .      8  D.  J.  &  S.  268 

Gibbons  p.  Snape    .    .      1      „        >»    621 

Gibbs  V,  Daniel  .    .     .      8      „        „    479 

Lindsay  p.     .    .  8  D.  &  J.  690 

Gibson,  De  Mattos  v.  .  4    „    „    276 

Fare»»rother  v,  1     „     „    602 

p.  GohUmid    .     6  D.  M.  &  0.  757 

V.  May    .    .    .    4     „        „     612 

V.  Woollard     .    5     „        „      836 

Gibson's    Case,  In  re  The  Hull  and 

London  Life  Assurance  Co. 

2  D.  &  J.  276 
Gilbart, Milne  p. .    .    .    2D.  M.  &G.  716 

6  „  „  610 
Gilbee,  Bacchus  p.  .  .  8  D.  J.  &  S.  677 
Gilbert,  Chapman  v.    ,    4  D.  M.  &  G.  866 

p.  Lewis  .  .  1  D.  J.  &  S.  88 
Giles.  Sisson  p.  .  .  .  8  „  ,.  614 
Gill  Gallemore  p.  .  .  8  D.  M.  &  G.  667 
Gitley,  Tnmjrhton  p.  .  8  „  „  896,  n. 
Glass  p.  Richardson  .  2  „  „  668 
GleaTes,  In  re,  Ex  parte  Paine 

8  D.  J.  &  S.  468 
p.  Paine    .    .      1      „        ,,87 
Gledhiirs  Case    .    .    .      8D.  F.  &J.  718 
Gloucester,  Aberystwith,  and    South 
Wales  Rail.  Co.,  In  re  Maitland's 

Ca*e 4  D.  M.  &  G.  769 

Gloucester,  Mayor,  &c.  of,  Hope  p. 

7  D.  M.  &  G  647 
GloVer  r.  Daubney .  .  4  D,  F.  &  J.  661 
Glyn  p.  H'lod ....  1  „  „  884 
Godden,  Ex  parte,  In  re  Shettle 

1  D.  J.  &  S.  260 

Godfrey,  Stone  p.    .    .      6  D.  M.  &  G.  76 

Godson,  Holmes  p. .    .      8     „        »»    162 

Vincent  p.  .     .      4      „  .     „    646 

Goldschmidt,  Thiedemann  p. 

1  D.  F.  &  J.  4 
Goldsmid,  Ex  parte,   In  re    Deane, 

Youle  &  Co.    .    .    .  1  D.  &  J.  267 

Goldsmid,  Ex   parte,  In    re    Rolle's 

Charity 8  D.  M.  &  G.  168 

Goldsmid.  Gibton  p.  .  6  D.  M.  &  G.  767 
Goldsmith  p.  Russell  .6  „  „  647 
Gooch  p.  Gooch  ...  8  „  „  866 
Gooding  p.  Read .  .  .  4  „  „  610 
Goodricke  p.  Tavlor  .  2  D.  J.  &  S.  185 
Goodwin  p.  Fielding  .  4  D.  M.  &  G.  90 
Grice  p.  .  .  1  D.  F.  &  J.  484 
Goodyear,  Murrell  p.  .  1  „  „  432 
Waltham  p.  7  D.  M.  &  G.  76 
Goold  V.  The  Great  Western   Deep 

Coal  Co 2  D.  J.  &  S.  600 

Gordon  p.  Dnff    ...      8  D.  F.  &  J.  662 
Fliiker  p.     .    .  1  D.  &  J.  666 


Pagv 

Gordon,  Hart  p.  .    .    .    2  D.  M.  &  O.  800 
In  re      ...      1  D.  F.  &  J.  881 
Gorely,  Ex  parte.  In  re  Barker 

4  1).  J.  &  S.  477 
Gorrissen,  Bock  p.  .  .  2  D.  F.  &  J.  484 
Gosling  p.  Gosling   .     .  1  D.  J.  &  S.  1 

Gottlieb  p.  Cranch   .    .    4  D.  M  &  G.  440 
Goulder  p.  Camm     .     .      1  D.  F.  &  J.  146 
Governors  of  Grey  Coat  Hospital  p. 
The     Westminster     Improvement 
Commissioners     .    .  1  D.  &  J.  68 

2    ..    „    61 
Grady's  Case,  In  re  The  British  Provi- 
dent, &c..  Assurance  Society 

1  D.  J.  &  S.  488 
Graham,  Croft  p.      .     .      2      „      „      166 

Ex  parte.  In  re  BKck 

6  n.  M  &  G.  866 
p.  Wickham  .      1  D.  J.  &  S.  474 

2  497 
Grainger  p.  Slingsby  .  8  D.  M.  &  G.  886 
Grand  Trunk  Rail.  Co.  p.  Brodie 

8  I).  M.  &  G.  146 
Grazebrook,  In  re.  Ex  parte  Chavasne 

4  D.  J.  &  S.  666 
Great  Indian  Peninsula  Rail.  Co.,  Tay- 

ler  «; 4  D.  &  J.  669 

Great  Northern  and  Midland  Coal  Co. 
(Limited),  In  re,  Currie's  Csse 

8  D.  J.  &  S.  867 
Great  Northern  Rail.  Co.,  Henry  p. 

1  D.  &  J.  606 
Great  Northern  Rail.  Co.,  Hill  p. 

6  D.  M.  &  G.  66 
Great  Northern  Rail.  Co.,  South  York- 
shire Rail,  and  River  Dun  Co.  p. 

8  D.  M.  &  G.  676 
Great  Northern  Rail.  Co.,  Swaine  p. 

4  I).  J.  &  S.  211 
Great  Ship  Co.  (Limited),  In  re  The, 

Parry's  Case    .     .    .        4  D.  J  &  S.  68 
Great  Western  Deep  Coal  Co  ,  Goold  p. 

2  1).  J.  &  S.  600 
Great  Western  Extension  Atmospheric 
Rail.  Co.,  In  re,  Wrvghte's  Case 

2  D.  M.  &  G.  68B 
Great  Western  Rail.  Co.,  M'lntosh  p. 

7  D.  M.  &  G.  787 
Great  Western  Rail.  Co.,  Macintosh  p. 

1  D.  J  &  S.  448 
Great  Western  Rail.  Co.  p.  Oxford, 
Worcester,  &  Wolverhampton  Rail. 

Co 8  D.  M.  &  G.  841 

Great  Western  Rail.  Co.,  Ranger  p. 

4  D.  &  J.  74 
Great  Western  Rail.  Co.  and  Saunders, 

Stewart  p 2  D.  J.  &  S.  P19 

Green  p.  Britten  ...  1  „  „  649 
Ex  parte.  In  re  Dales  8  D.  &  J.  60 
V.  Gastcoyne  .  .  4  D.  J  &  S.  666 
r.  Jenkins ...      1  D.  F.  &  J.  464 

Lee  p 6  D  M.  &  O.  165 

Re 2  D.  F.  &  J.  121 

Wylliep.  .    .    .  1D.&J.410 


XZXYIU 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


Pm« 
Greenacre,  Duncombe  t;.    2  D.  F.  &  J.  509 
Greene,  Cooper  v.    .    .      8    „    i»    68, 271 
Greenfield  v.  Edwards  .      2  D.  J.  &  S.  682 
Green  hill,  Knowles  v,  (Heath  v.  Green- 
hill)     ......      8D.F.  &J.  718 

Greenhill,  Willes ». .    .      4     „      „      147 
Greenway  v.  Greenway     2     „      „      128 
Greenwood,  Kz  parte,  In  re  Hadfield's 
Patent  Cask  and  Package  Co. 

8  D.  J.  &  S.  608 
Greenwood  i;.  Greenwood  2     ,,      ,,       28 
Middleton  t*.    2      „      „      142 
Greenwood's  Case,  In  re  Sea  Fire  and 

Life  Assurance  Co.  .    8  D.  M.  &  G.  469 
Gregory,  Alt  o.    .    .    .    8      „      „      221 

Chappell  V.    .      2  D.  J.  &  S.  Ill 
Gann  v.     .    .    8  D.  M.  &  G.  777 
Jones  V,     .    .       2  D.  J.  &  S.  88 

4     „     „      68 

V.  Monsley     .        1      „      „    866 

v.  Pilkington .    8  D.  M.  &  G.  616 

Roiret7.      .    .      4D.J.  &S.  676 

Gregson's  Trust  Estate,  In  re 

2  D.  J.  &  S.  428 
Gresham,  Wiles  r.  .    .    5  D.  M.  &  G.  770 
Gresley  v.  Mousley  .    .  4  D.  &  J.  78 

8  D.  F.  &  J.  488 
Grey  Coat  Hospital  (GoTemors  of) 
V.  The   Westminster  Improvement 
Commissioners     .    .  1  D.  &  J.  631 

2    ..    ..      61 

Grice  V.  Goodwin     .     .      1  D.  F.  &  J.  484 

GrifAth,  Horwood  v,    .    4  D.  M.  &  G.  700 

Price  r.  .    .    .    1       „       „       80 

Thomas  v.,    .      2  D.  F.  &  J.  656 
Griffiths  v.  Cowper  .    .      2      „     ,,      208 
£x  parte,  In  re  Mostyn 

8  D.  M.  &  G.  174 
In  re,  Ex  parte  Churchill 

8  I).  J.  &  S.  888 
Grisewood  and  Smith's  Case,  In  re, 
Mexican  and  South  American  Co. 

4  D.  &  J.  644 
Groom.  Wilks  v, .    .    .    6  D.  M.  &  G.  206 
Groome,  Ex   parte,  In   re   Groome*s 
'Trust  Deed.    .    .    .      8  D.  J.  &  S.  249 

Grosvenor  (Lord)  v.  The  Hampstead 

Junction  Rail.  Co.     .  1  D.  &  J.  446 

Grove  v.  BasUrd  .  .  1  D.  M.  &  G.  69 
Edwards  i^.  .  .  2  D.  F.  &  J.  210 
Guedalla,  Montefiore  v.  1  „  „  98 
Guest,  Harrison  v.  .  .  6  D.  M.  &  G.  424 
Guilden  Sutton,  Ex  parte,  Incumbent 

of 8  I).  M.  &  G.  880 

Guion  V.  Trask    ...      1  D.  F.  &  J.  878 
GuUiver,  Re   ...    .  1  D.  &  J.  118 

Stroughillo.  .  1     „    „    118 

V.  Vaux  .  .  8D.M.&J.  167,n. 
Oundry  i».  Pinniger .  .  1  „  „  502 
Gtttteridge,  Phillips  v.  .  4  D.  &  J.  681 

8  D.  J.  &  S.  882 
Gwyer,  In  re,  Ex  parte  Lucas 

8D.  &J.  118 
Gylby,  Atkinson  v. .    .    2  D.  M.  &  G.  671 


H. 

Pag* 
Hackney  Charities,  In  re.  Ex  parte 

NichuUs  <•....      4  D  J.  &  S.  588 
Hackwood  v.  Lockerby    7  D.  M.  &  G.  2:^8 
Hadfleld's  Patent  Cask  and  Package 
Co.    (Limited),   In    re,   Ex    parte 
Greenwood  ....      8  D.  J.  &  S.  603 
Hadley  v.  The  London  Bank  of  Scot- 
land (Limited) .    .    .        3D.  J.  &S.  68 
Haggttt  V.  IniflT   .    .    .    6  D  M.  &  G.  910 
Haigh  17.  Uaigh    ...      8  D.  F.  &  J.  157 
Mertensv.     .    .      8  D.  J.  &  S.  528 
Haigh  Re.    Ex    parte    Ackroyd,    Re 

Cheesebrough  .  .  .  8  D.  F.  &  J.  726 
Haines,  Ex  parte,  In  re  Powell  8  D.  &  J.  58 
Hakewill,  Ex  parte,  In  re  Hakewill 

3D.  M.&G.  116 
Haley  v,  Hammersley  .  8  D.  F.  &  J.  587 
Hall  and  Jones,  Re,  Ex  parte  Halliday 

2  D.  J.  &  S.  812 
V.  Barrows  .  .  .  4  „  „  150 
Clements  v. .    .    .  2  D.  &  J.  173 

Edwards  r.  .     .    .      6  D.  M.  &  G.  74 
Ex  (larte.  In  re  The  North   of 
England  Joint  Stock  Banking 

Co 1  D.  M.  &  G.     1 

o.  Robertson  .  .  4  „  „  781 
Hall's  Estate,  In  re  .  .  2  „  „  748 
Hallewell,  Hawker  v.  .  8  „  „  818 
Halliday,  Ex  parte,  Re  Hall  and  Jones 

2  D.  J  &  S.  312 
v.'Temple     .      8  D.  M.  &  G.  96 
Hamilton,  Walker  v.    ,      ID.  F.  &  J.  602 
Hamer*s   Devisees'  Case,  In    re   St. 
George's  Steam  Packet  Co. 

2  D.  M.  &  G.  866 
Hammersley.  Haley  v.       8  I).  F.  &  J.  587 
Hammond,  Diplock  v.  .    5  D.  M.  &  G.  820 
Ex  parte,  In  re  Hammond 

6  D.  M.  &  G.  699 
Hamp  V,  Robinson  .  .  8  D.  J.  &  S.  97 
Hampstead  Junction  Rail.  Co.;  Lord 

Grosvenor  p.    .    .    .  1  D.  &  J.  446 

Hanbury,  Parkinson  v.     4  D.  M.  &  G.  608 

2  D.  J.  &  S.  450 
Hancock,  Bewley  0.  .  6  D.  M.  &  G.  891 
Nickels  17.  .7  „  „  800 
The  Queen  v,  5  „  „  882 
Handley,  Keenan  v.,  .  2  D.  J.  &  S.  288 
Hankey,  Ponsford  p.  .  8  D.  IT.  &  J.  514 
Uanmer,  Attorney-General  v. 

4  D.  &  J.  206 

V.  Chance  .    .      4  D.  J.  &  S.  626 

Hannam  r.  Sims  ...  2  D.  &  J.  151 

Hanslip  v,  Kitton     .    .      1  D.  J.  &  S.  440 

Hanson,  Ex  parte.  In  re  Hope 

8  D.  &  J.  92 
Harby  v.  The  East  and  West  India 
Docks   and   Birmingham   Junction 

Rail.  Co ID.  M.  &  G.  290 

Harcourt,  Somersetshire   Coal   Canal 

Co.  1; 2  D.  &  J.  696 

Hardmg,  Ex  parte,  In  re  Pickering 

5  D.  M.  &  G.  367 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


XXXIX 


Hardiricke,  Earl  of.  Ex  purte,  In  re 
The Rojtton  and  Uitchin  Rail. Go's 

Act ID.M.  &G.  297 

Hardj,  In  re,  Ex  parte  Walker.  In  re 

Walker 4  D.  F.  &  J.  609 

HargreaTes,  Powles  o. .    8  D.  M.  &  G.  480 
Harington  c  Moffat .    .    4      „      „  I 

Harman,  Offen  v.    .    ,      1  D.  F.  &  J.  258 
Hamden,  £x  parte,  In  re  Hamden 

8  D.  &  J.  489 
Harper,  Ex  parte,  In  re  Jones 

1  D.  &  J.  180 
V.  Hayes  .  .  2  D.  F.  &  J.  642 
V.  Munday .    .    7  D.  M.  &  O.  869 

Harpur,  Hedges  v.  .    .  8  D.  &  J.  129 

Harrington,  Countess  of  o.  Atherton 

2  D.  J.  &  S.  852 
Harris,  Desbomugh  v.  ,    5  D.  M.  &  O.  489 
V.  Gandy  .    .    .        1  D.  F.  &  J.  18 
In  re.  Ex  parte  Davis 

4  D.  J.  &  S.  528 
Sherrinffton  v.  .      1  D.  F.  &  J.  481 
Harrison,  Archer  u.      .    7  I).  M.  &  G.  4M 
Ex  parte.  In  re  Harrison 

2  I>.  &  J.  229 
V.  Gaest  .  .  6  D.  M.  &  G.  424 
In  re.  Ex  parte  Barkworth 

2D.  &  J.  194 
Carrick 

2  D.  &  J.  208 
Harrison 

2  D.  &  J.  229 

8  1>  F.  &  J.  287 

2  D.  M.  &  G.  190 


Newby  ». . 
V.  Round  . 


Harrison  v.  The  Mayor,  &c..  of  South- 
ampton     4  D.  M.  &  G.  187 

Harrowby  (The  Earl  of),  Johnstone  v. 

1  D.  F.  &  J.  188 
Hart,  Borrett  v.  .    .    .      8  D.  J.  &  S.  504 


V.  Clarke 
Coates  0. 
r.  Cottrell 
p.  Gonlon 
r.  Tribe. 
V.  Tulk  . 


6  D  M.  &  G.  232 
8  D.  J.  &  S.  504 

2  D.  M.  &  G.  800 

2  „  ..  800 
1  D.  J.  &  S.  418 

2  D.  M.  &  G  800 


Harf  s  Trusts,  In  re,  Ex  parte  BUnsk 

8  D.  &  J.  195 
Harvey,  Ex  parte.  In  re  Blakely 

4  D.  M.  &  G.  881 
Foster  v.    .    .       4  D.  J.  &  8.  59 
Wing  9.      .    .    6  D.  M.  &  G.  266 
Bastings  (The  Marquis  of)  v.  Beavan 

4  D.  F.  &  J.  818 
Haswell  v.  Haswell  .  .  2  „  „  456 
Hawker  d.  Hallewell  .  8  D.  M.  &  G.  818 
Hawkes,  In  re.  Ex  parte  Adams 

8D.&J.  70 
V.  The  Eastern  Counties  liaii. 


Co.     .    . 
Stronge  v. .    . 

Hawkins  v.  Gathercole 
Hay,  BurdeU  v.  .    .    . 


1  D.  M.  &  G.  787 

4      „      „       186 

8  D.  &  J.  70 

4    ,.    „   682 

6  D.  M.  &  G.  1 

4  D.  J.  &  8.  41 


Pag* 

Hayes,  Harper  r.  .  .  2  D.  F.  &  J.  542 
Haynes  v.  Haynes  .  .  8  D.  M.  &  G.  590 
Hay  ward,  Parsons  v.  .  4  D.  F.  &  J.  474 
Haywood,  In  re.  Ex  parte  Walker 

6  D.  M.  &  G.  752 

Head,  Bartley  v.  ...    8      „      „      587 

Crosfleld  o.    .    .    8      „      „      587 

Heath  v.  Greenhill  (Knowles  v.  Green 


hill) 

V.  Lewis    .    . 

Loxley  v, .    . 

V.  Weston 

Heather  i^.  Chapman 

».  O'Neil     . 

Heatley  v.  Thomas  . 

Hedges  v.  Blick  .    . 

V,  Harpur    . 

Heenan,  King  v. .    . 

Hele  I'.  Worthington 

Helleley,  Johnson  t;. 

Helling  v.  Lumley    . 

Sims  V,    .    . 


8  D.  F.  &  J.  718 

8  D.  M.  &  G.  954 

1  D.  F.  &  J.  489 

8  D.  M.  &  G.  601 

1  D.  F.  &  J.  486 

2  D.  &  J.  899 

8D.F.  &J.  508,n. 

8  D.  &  J.  129 

8    „    .,    129 

8  D.  M.  &  G.  890 

1  D.  F.  &  J.  485 

2  D.  J.  &  S.  446 

8  D.  &  J.  493 
2  D.  M.  &  G.  291 


Hemel  Hempstead,  In  re  Coronemhip 

of  .    .  .    .    .    5  D.  M.  &  G.  228 

Rennet,  Furze  v. .    .    .  2  D.  &  J.  125 

Hennett,  In  re,  Ex  parte  Bartlett 

8  D.  &  J.  878 
Hennr  v.  The  Great  Northern  Rail.  Co. 

1  D.  &  J.  606 
Hemaman,  Shuttleworth  IT.     1    „    „    822 
Tucker  t^.   .    4  D.  M.  &  G.  895 
Heslop,  Ex  parte.  In  re  Atkinson 

1  D.  M.  &  G.  477 


*> 


*• 


t* 
it 


623 
495 
628 


4  D.  J.  &  S.  84 
1  D.  M.  &  G.  762 
8      ..      ..      782 


Hesse  v.  Briant   ...    6 
Freer ».     ...    4 
Reward  v.  Wheatley   .    8 
Hey 8  V.  Astley    . 
Hickling  v.  Boyer 
Hicks  V.  Sallitt    . 
Higgins,  Ex  parte,  In  re  Tyler 

8  D.  &  J.  88 
Higginson,  Ex  parte.  In  re  Rigffinson 

1  D.  M.  &  G.  204 
Forshaw  v. 
Riggs,  Terrell  v. 


»t 


>f 


8 


Hill  v.  Dolt 
V.  Evans 
V.  Eyre 
Fox  V,  . 


„      ,,      827 

1  D.  &  J.  888 
7  D.  M.  &  G.  897 

4  D.  F.  &  J.  288 
1  D.  J.  &  S.  220,  n. 

2  D.  &  J.  858 
v.  Great  Northern  Rail.  Co. 

5  D.  M.  &  G.  66 

In  re 1  D.  J.  &  S.  487 

V.  King     ....      8      „      „      418 
V.  South  Staffordshire  Rail.  Co. 

2  D.  J.  &  S.  280 

8D  M.&G.725,n. 

2      „      ..         607 

2  D.  &  J.  110 

1  D.  M.  &  G.  627,  n. 

.     2  D.  &  J.  476.  n. 

.    4  D.  M.  &  G.  480 

.5      „      „      577 

.    5      „      ..      801 


V,  Tollitt  . 

Wilton  V.  . 
Hillas,  Leuty  o. 
HiUs  V,  Crofl  . 

Ex  parte 

V.  Rowland 
Ilindle  v.  Taylor 
Hlndson  v.  Weatherill 
Hhie,  Ex  parte,  In  re  Every    8  D.  &  J.  464 


xl 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


Hinton.  T^ea  i*.  .  .  .  5  D.  M.  &  0.  823 
Hirtzel.  Ex  parte,  In  re  Every  8  D.  &  J.  464 
Hirtzel,  Ex  parte,  Re  UniteH  General 

Bread  and  Flour  Co.  2  D.  F.  &  J.  663 
Hitchins,  Sutton  Harbour  Improve- 
ment Co.  V.  .  .  .  1  D.  M.  &  G.  161 
Hobler,  Thomas  v,  ,  .  4  D.  F.  &  J.  199 
Hobson,  Stansfield  v,  ,  8  D.  M.  &  G.  620 
Hodges,  In  re .  .  :  .  4  „  ,.  491 
Hod^kinson    v.    The    National    Live 

Stock  Insurance  Co.  4  D.  &  J.  422 

Hodgson  V.  Clarke  .  .  1  I).  F.  &  J.  894 
V.  Earl  of  Fowls  1  I).  M.  &  G.  6 
Ex  parte.  In  re  Hodgson 

8  D.  M.  &  G.  547 

Nasb  V.      .    .    6      „      ,,      474 

V.  Smithson   .8      „      „      604 

Holden  v.  Holden     .    .    7      „      ,.      897 

Holderness,  Ex  parte,  In   re   Holder- 

ness  .    .      1  D.  F.  &  J.  260 
r.  Rankin       2      „      „      258 
Holdsworth,  In  re.  Ex  parte  Collinge 

4  n.  J.  &  S.  583 

Holl,  Perry  » 21).  F.  &J.  88 

Holman  v,  I/oynes  .  .  4  I).  M.  &  G.  270 
Holme.  Seacome  v.  .  .  4  „  „  528 
Holme's  Cage,  In  re  North  of  EnglRnd 

Joint  Stock  Banking  Co.  2  D.  M.  &G.  118 
Holmes  v.  Godson  .  .  8  „  „  152 
James  f. .  .  .  4  D.  F.  &  J.  470 
V.  Powell  .  .  8  D.  M.  &  G.  572 
Holroyd  v,  Marshall  .  2  D.  F.  &  J.  596 
Holt,  Chadwick  v.  .  .  8  I).  M.  &  G.  584 
Holtiiouse,  Ex  parte.  In  re  Holthoune 

1  D.  M.  &  G.  287 
Home  Counties  and  General  Life  As- 
surance   Company,    In   re,    Wool- 
laston's  Case    ...  4  D.  &  J.  487 

Home  Counties  and  General  Life  As- 
surance Company,  Derbishire  v. 

8  n.  M.  &.  G.  80 
Hood.  Glynv.      .    .    .      1  D.  F.  &.J.  834 
Remnant  V.    .    .      2     „      „'     896. 
Hookey,  Ex  parte,  In  re  The  Risca 

Coal  and  Iron  Co.    .      4  D.  F.  &  J.  456 
Hooper,  Bate  o.  .     .    .    6  D.  M.  &  G.  838 
In  re,  Baylis  v,  Watkins 

2  1).  J.  &  S.  91 

8      ..     „    848 

Hope,  Bulkeley  v.    ,    ,      8  D.  M.  &  G.  86 

Ex  parte,  In  re  Hanson  3  D.  &  J.  92 

Hopei^.     .    .    .    4D.  M.  &G.  828 

8  „  „  731 
V.  Liddell  ...  7  „  „  881 
V.  The  Mayor,  &c.,  of  Gloucester 

7  D.  M.  &  G.  647 
Hopgood  u.  Ernest   .    .      8  D.  J.  &  S.  116 
Hopkins's  Executrix's  Ca«e,  In  re  The 
Southampton,  &c..  Steam  Boat  Co. 
(Limited)     ....      4  D.  J.  &  S.  342 
Hopkins,  In  re,  Ex  parte  The  Dudley 
and  West  Bromwich  Banking  Co. 

8  D.  J.  &  S.  456 
HopkinsoD,  Rolt  v.  .    .  8  D.  &  J.  177 


PSfB 

Hopkinaon'sand  Underwood's  Case,  In 
re  The  London  and  Birmingham  Ex- 
tension and  Northampton,  Daventry, 
Leamington,  and  Warwick  Hail.  Co. 

7  D.  M.  &  G.  198 
.    2      „       „      644 
1  D.  F.  &  J.  226 
.    7D.  M.  &G.      1 

7  1 

8  „      „      587 


t» 


Horlock  V.  Horlock  . 
Horn,  Audsley  v, 
Hornby  v.  Dyson 

V.  Mathison 
Home  V.  Barton  .  . 
Uorton,  In  re,  Ex  parte  Barney 

4  D.  F.  &  J.  508 
Horwood  V.  Griffith  .     . 
Uoskins,  In  re     .    . 

V.  Matthews 
Hoskyns,  Bodenham  u. 
Hospital   of  St.  John,   Bedford,   At 

torney-General  v, ,    .      2  D.  J.  &  S.  621 
Houghton  v»  Bankart   .       8  D.  F.  &  J.  16 
In  re.  Ex  parte  Tayler 

1  D.  &  J.  802 

8  D.  M.  &  G.  825 

1  1).  J.  &  S.  617 

4  D.  F.  &  J.  564 

4      ..      ..      462 


4  D.  M  &  G.  700 

4  D.  &  J.  486 

81:).  M.  &G.    18 

2      .,       ..      908 


i> 


1* 


Howell  V.  Kightley  . 
Ho  wells  V.  Jenkins  . 
Hoyland,  Weldon  v. 
Hudson,  Twynam  u. 
Iluggins  V.  York  Buildings  Co. 

1  I).  M.  &  G.  496,  n. 
Hughes  V.  Chester  and  Holyhead  Rail. 


It 


ft 


Co.. 
Combe  v.    . 
V.  Jones  .    . 
V.  Morris 
V.  Paramore 


8  D.  F.  &  J.  852 

2D.  J  &S.  657 

8  D.  F.  &  J  807 

2  D.  M.  &  G.  849 

7      ....      229 


tt 


Hull  and  London  Life  Assurance  Co., 

In  re,  Gibson's  Case  .  2  D.  &  J.  276 

Hull   and   Selby   Rail.  Co    r.  North 


Eastern  Rail.  Co. 

Hulme  V.  Tenant 

Hume  V.  Richardson 

Whicker  v,    . 

Hunt  v.  Dorset t  .    . 

V.  Elmes     .    . 


5  D.  M.  &  G.  872 

8  D.  F.  &  J.  502,  n. 

4      ..      „  29 

1  D.  M.  &  G.  506 

5      ..      ..      570 


M 


...      2  D.  F.  &  J.  578 
Ex  parte.  In  re  M'Kenna 

5  D.  M.  &  G.  887 


V.  Hunt .    .    . 

Oldaker  v.  .    . 

Thorndike  v.  . 
Hunter  v.  Belcher  . 
V.  Stewart  . 
Hutchins  v,  Osborne 
Hutchinson,  Bold  o, 
Hutt,  Broughton  v.  . 
Hutton  V.  Rossi ter  . 


4  D.  F.  &  J.  221 

6  D.  M  &  G.  876 

8  D.  &  J.  568 

2  D.  J.  &  S.  194 

4  D.  F.  &  J.  168 

8  I).  &  J.  142 

5  D.  M.  &  G.  558 

8  D.  &J.  501 

7  D.  M.  &  G.  9 


Hutton  V.  The  Scarborough  Cliff  Hotel 
Co.  (Limited)  ...      4  D.  J.  &  8.  672 

Hyam's  Case,  In  re  The  Mexican  and 
South  American  Co.         1  D.  F.  &  J.  76 

Hyde,  Plowden  t;.    .    .    2  D.  M.  &  G.  684 
v.  Thomas     .      1  D.  J.  &  S.  402,  n. 


I. 

Ibbetson,  Rhodes  v. 
lUingworth,  Leylond  v. 


4  D.  M.  &  G.  787 
2  D.  F.  &  J.  248 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


xli 


P«fB 

Bminster  School,  In  re  2  D.  &  J.  686 

Imbert,  Ex  parte.  In  re  Latham 

1  D.  &  J.  162 
Imperial  Gas  Co.,  Broadbent  v. 

7  D.  M.  &  O.  486 
Lnperlal  Salt  and  Alkali  Co.,  In  re, 
£x  parte  Slatterns  Executors 

1  D.  M.  &  6.  66 

Ince,  Elliot  p 7      „      „    476 

Incorporated  Church  Building  Society, 

Barlow  v 8  D.  M.  &  G.  120 

Incorporated  Church  Building  Society, 

Coles  V 6  D.  M.  &  G.  82^ 

Inge    V.   The   Birmingham,    Wolver- 
hampton, and   Stour   Valley   Kail. 

Co 8  D.  M.  &  G.  668 

Ingiihy,  Campbell  o.    .  1  1).  &  J.  898 

Inglehy  v.  Bowes     .    .      1  D.  F.  &  J.  487 
Initr,  Haggitt  u.   .    .    .    6  D.  M.  &  G.  910 

Ibnes,  Low  v 4  D.  J.  &  S.  286 

V.  Mitchell     .    .  1  D.  &  J.  428 

Isenberg  r.  The  East  India  House  K»- 
Ute  Co.  (Limited)     .      8  D.  J.  &  S.  268 

It<»s,  In  re 8     „     .,      468 

Iviaon  v.  Gassiot      .    .    8  D.  M.  &  G.  968 


J. 


Jack,  Spencer  v.  .  . 
Jacobs  V,  Richards  . 
Jacomb  v.  Knight  . 
Jackson,  Bail  lie  v,    . 

Biddies  v.  . 

Clifton  V,   . 


8  D.  J.  &  S.  846 
6  n.  M.  &  G.  66 
8  D.  J.  &  S  688 
8  D.  M.  &  G.  88 
8  D.  &>  J.  644 
ID.  F.  &J.484 
V.  Duke  of  Newcastle 

8D.  J.  &S  276 
Kent  v..    .    .      2  D.  M.  &  G.  49 
James,  Case  v.     .    .    .      8  D.  F.  &  J.  266 
Ex  parte.  In  re  Tratt 

8  D.  M.  &  G.  498 
V.  Holmes  .  .  4  D.  F.  &  J.  470 
In  re,  Ex  parte  Cadwallader 

4  D.  F.  &  J.  499 


Novello  V.     . 

Phillips  V. 

V.  Rice      .    . 
Jarvis,  Brown  v,  .    . 

Shi  Hi  beer  r. 
Jay.  Dawson  v.  .     . 
Jei>b  r.  Tiigwell 
Jefferies,  Ex  parte.  In  re  Browne 

1  D.  M.  &  G.  822 
Jefferson,  Nosotti  v..  In  re  Le  Geyt's 


6  D.  M.  &  G.  876 
8  D.  J  &  S.  72 

6  D.  M.  &  G.  461 
2  D.  F.  &  J.  168 
8  D.  M.  &  G.  79 
8  „  „  764 
7      ..        ..    668 


»» 


>» 


8  D.  J.  &  S.  670 
1  D.  F.  &  J.  464 

1  D.  J.  &  S.  617 

2  D.  F.  &  J.  869 
8     ..        „     46 


Estate 
Jenkins,  Green  v. 

Ho  wells  V. 
Jenner  p.  Jenner 
V.  Morris . 
Jennings  v.  Broughton     6  D.  M.  &  G.  126 
e.  The  Brighton,  &c.  Sewers 

Boanl    .  4  D.  J.  &  S.  786,  n. 
The  Brighton,  &c.   Sewers 
Board  v,     4  D.  J.  &  S.  786,  n. 


*f 


FiC* 
Jepson,  Davenport  v.  .  4  D.  F.  &  J.  440 
Jesse  V.  Bennett .  .  .  6  D.  M.  &  G.  609 
Jessopp's  Case.    In   re   London   and 

County  Assurance  Co.        2  1).  &  J.  688 
Jobson,  In  re,  Ex  parte  Thorntcm 

8  1).  &  J.  464 
Joel,  Cooper  v.    .    .    .      1  D.  F.  &  J.  240 

Pole  V 2  D.  &  J.  286 

Johnson,  Ex  parte.  In  re  Bulmer 

8  D.  M.  &  G.  218 
V.  Fesemeyer  8  D.  &  J.  18 

V.  Gallagher .      8  D.  F.  &  J.  494 
V.  Helleley    .      2  D  J.  &  S.  446 
V.  Shrewsbury  and  Birming- 
ham Rail.  C'o. 

8  D.  M.  &  G.  914 

V.  Webster    .    4      „        „     474 

r.  Wyatt  .     .        2  D.  J.  &  S.  18 

Johnstone  v.  Babcr .    .    6  D.  M.  &  G.  489 

V,  The  Earl  of  Harrowby 

1  D.  F.  &  J.  188 
Jollands  v,  Burdett,  Brettle,  In  re 

2  D.  J.  &  S.  79 

Jolly  V.  Arbuthnot  .    .  4  I).  &  J.  224 

Jones  t;.  Batten  .    .    .    2  D.  M.  &  G.  HI 

V.  Beach   .    .    .    2     „        ,,886 

V.  Ex  parte.  In  re  M'Turk 

8  D.  J.  &  S.  230 
©.  Farrell  ...  1  I).  &  J.  208 

y.  Gregory     .    .        2  D.  J.  &  S.  88 

4     „        „    68 
V.  Hall  and.  Re,  Hnlliday,  Ex 

parte  ...  2  I).  J.  &  S.  812 
Hughes  v. .  .  .  8  D.  F.  &  J.  807 
In  re,  Ex  parte  Harper  1 1).  &  J.  180 
V.  Jones  ...  2  I).  J.  &  S.  294 
Ravenscroft  v,    »      4     „        „    224 

Re 2  D.  F.  &  J.  664 

V.  Robinson  .  .  8  1).  M.  &  G.  910 
Shepherd  v.  .  .  8  1).  F  &  J.  66 
Stewart  v,     .    .  8  D.  &  J.  682 

Thomas  v.  .  .  1  D.  J.  &  S.  68 
Wanlen  y.      .    .  2  D.  &  J.  76 

Jopp,  Smith  0,    .    .    ,      2  D.  J.  &  S.  828 
r.  Wood    .    .    .      2     „        „    828 

4  ..  „  616 
Jordan,  Money  v,  .  .  2  D.  M  &  G.  818 
Jortin  V.  The  South  Eastern  Rail.  Co. 

6  I).  M.  &  G.  270 
Joseph's  Assignment,  In  re.  Ex  parte 
Spyer 1  D.  J.  &  S.  818 


K. 

Kane  v.  Reynolds    .  . 

Kay  V.  Smith .    .    .  . 

Keane,  Ben  ham  v.   .  . 

Mornington  i;.  . 

Kesting,  Wilson  o.  .  . 
Keenan  v.  Handley 


4  D.  M.  &  G.  666 

7      ,,        ,,      888 

8D.  F.  &J.  818 

2  1).  &  J.  292 

4    „     „    688 

2  D.  J.  &  S.  288 


Keene's  Executors'  Case,  In  re  Vale 
and  Neath  and  South  Wales  Brew- 
ery Co 8  D.  M.  &  G.  272 


xlii 


GENERAL  INDEX  TO  THE  CASES  BEPORTED. 


Kekewich  t;  Manning .  1  D.  M.  &  G.  176 
Kempe  v,  Kempe  .  .  6  „  ,,  d46 
Kendall  v.  Marstere  .  ^  1).  F.  &  J.  200 
Kennedy,  Broun  »*. .  .  4  D.  J.  &  S.  217 
£z  parte,  In  re  Entwisle 

2  D.  M.  &  G.  228 
Kennett,  Sheffield  v.    ,  4  D.  &  J.  6U8 

Kensington  (Lord)  v.  Bouverie 

7  D.  M.  &  G.  184 
Kent  V.  Jaekgon .  .  .  2  „  ,,  49 
Kenward,  Clieale  o.     .  8  D.  &  J.  27 

Keogh,  In  re  .  .  .  .  6  D.  M.  &  G.  78 
Kernot  v.  Potter ...  8  I>.  F.  &  J.  447 
Kerr  v.  The  Middlesex  Hospital 

2  D.  M.  &  G.  676 
Key  V.  Key  ....  4  „  „  78 
Kidd,  £z  parte,  In  re  Kidd 

8D.F.&J.640 

V.  North    .    .    .    8  D.  M.  &  G.  947 

Kightley,  Howell  9.     .    8     „        „      825 

King  V  Cleaveland  .    .  4  D.  &  J.  477 

£x  parte.  In  re  King's  Trust 

Deed  ....       8  D.  J.  &  S.  247 
V.  Ileenan.    .    .     8D.  M.  &G.890 

Hillv 8D.J.  &S.  418 

La    re,    Ex  parte    Unity    Joint 
Stock  Mutual  Banking  Associ- 
ation  ....  8  D.  &  J.  68 
V.  King  ....  1    >f   *t  668 
Olliver  v,    .    .    .    8  D.  M.  &  G.  110 
V,  Sflvery    ...    8     ,,        „     811 
Kingsford,  £x  parte,  In  re  Stulz's 

Trusts 4  D.  M.  &  G.  404 

Kirby.  Webb  v.  ,  .  7  „  „  376 
Kirkman.  In  re  .     .    .  8  D.  &  J.  658 

Kirk  wood  v.  Thompson  2  D.  J.  &  S.  613 
Kisch   V.  The  Central    Bail.    Co.   of 

Venezuela  ( Limited)  8  D.  J.  &  S.  122 
Kitchin.  Robinson  v.  ,  8  D.  M.  &  G.  88 
Kitson,  Sale  t*.  .  .  .  8  „  ,,119 
Kitton,  Hanslip  v.  .  .  1  D.  J.  &  S.  440 
Kiver  v  Oldfield      .    .  4  D.  ib  J.  80 

Knight  o.  Bowyer   .    .  2    „    „  421 

4    ,.    ..  619 
Jaconib  v,    .    .       8  D.  J.  &  S.  588 
Knowles  v.  Greenhill  (Heath  v.  Green- 
hill)     .    .       8D.F.  &J.  718 
In  re    .    .    .      1  I).  M.  &  G.  60 
Kynaston,  Nonnan  v,  ,       8  D.  F.  &  J.  29 


L. 


Labouchere,  Wy  thes  v.  8  D.  &  J.  698 

Lade,  Wildman  t^.   .    .  4    „    „    401 

Lainson  c  Lainson  .    .    6  D.  M.  &  G.  754 
Laird,  Trustees  of  Birkenhead  Docks 

9 4  D.  M.  &  G.  782 

Lake  Bathurst  Australasian  Gold  Min- 
ing  Co.,  In    re,  Barnard  v,  Bag- 

shaw 8  D.  J.  &  8.  856 

Lake  v,  Brutton  .    .    .    8  D.  M.  &  G.  440 
r.  Currie    .    .    .    2     ..       ..     636 


»f 


ft 


PtfS 

Lamb,  Solicitors,  &c.  Assurance  So- 
ciety t; 2D.J.  &S.  251 

Lambarde  v.  Turton    .       1  D.  F.  &  J.  496 
Turton  v.    .      1    „       „     496 
Lamport,  Collins  v.  4  D.  J.  &  S.  500 

Lane,  Bolding  v.     .    .      1     „      »,     122 
Perfect  o. .    .    .      8  D.  F.  &  J.  869 
Lane's  Case,  In  re  The  British  Provi- 
dent, &c.  Assurance  Society 

1  D.  J.  &  S.  604 
Langdale  (Lady)  v,  Briggs 

8  D.  M.  &  G.  891 
Langley  v.  Thomas     .    6     „       „     646 
I  Langmead's  Trusts,  In  re 

7  „  •„  868 
l4ington  V,  Langton  .  7  „  „  80 
Larabrie  v.  Brown  .    .  1  D.  &  J.  204 

Larcher,  Bright  v.   .    .  8    „    „    148 

(No.  2)  4  „  „  606 
Larkins,  Currie  o.  .  .  2  D.  J.  &  S.  215 
Lash  V,  Miller  .  .  .  4  D.  M.  &  G.  841 
Latham,  in  re.  Ex  parte  Imbert 

1  D.  &  J.  162 
Laurence,   Re,  Ex   parte   M'Kenna, 
Bank  of  England's  Case 

8  D.  F.  &  J.  645 
Laurence,  Re,  Ex   parte    M'Kenna, 

City  Bank  Case   .    .      8  D.  F.  &  J.  629 
Lawes's  Case,  In   re   The  Vale   of 
Neath  and   South  Wales  Brewery 
Joint  Stock  Co.  .    .    1  D.  M.  &  G.  421 
I^iwford,  Bousfleld  v.  .      1  D.  J.  &  S.  459 
Lawrence,  Ex  parte.  In  re  Beale's  As- 
signment 1 1).  J.  &  S.  807 
Lawrence,  Martyr  v.  2  D.  J.  &  S.  261,  847 
Lay,  Rankin  v.   .    .    .        2  D.  F.  &  J  66 
Layton  v.  Mortimore   .        2     „        „  858 
La^nby  v.  Rawson     .    4  D.  M.  &  G.  566 
Lea  r.  Hinton     .    .    .    6     „        „     828 
Leach,  Clark  v.  .    .    .      1  D.  J.  &  S.  409 
I^af  V.  Coles  .    .    .  1  D.  M.  &  G.  171,  417 
Leake,  In  re,  Ex  parte  Warrington 

8  D.  M.  &  G.  169 
Leather   Cloth  Co.  (Limited)  v.  The 
American  Leather  Cloth  Co.  (Lim- 
ited)    4D.J.  &S.  187 

Leather  Cloth  Co.  (Limited),  Lister  r. 

l.D.  &J.  861 
Lee  V.  Busk    .    .    .    .    2  D.  M.  &  G.  810 
Corporation  of  Rochester  v. 

2  D.  M.  &  G.  427 
Ellis  V.  ....  1  D.  &  J.  464 
V.  Green  .    .    .    .    6  D.  M.  &  G.  156 

r.  Lee 4     „        „     219 

Lysi? 4     „        ,,219 

Leech,  In  re,  Ex  parte  Ellerton 

8  D.  J.  &  S.  256 
Leed's  Banking  Co.,  In  re  Barrett's 

Case 8D.  J.  &S.  80 

Leeminff,  In  re  .    .    .       8  D.  F.  &  J.  48 
Lees  I'.  Massey   ...        8     „       ,,118 
Ugerton,  Bright  v.     .        2     „       „  606 
Le   Geyt's  Estate,  In  re,  Nnsotti  v, 
I      Jefferson    .    .    .    .      8D.  J.  &S.  670 


OENERAL  INDEX  TO  THE  CASES  REPORTED. 


xliii 


Pag» 

2D.  F.&J.661 

8  D.  &  J.  204 

6  D.  M.  &  0. 76 

2  D.  J  &  S.  880 

7  D.  M.  &  G.  840 

2    ..        ..       892 

818,  n. 


»t 


>t 


LegK  V.  Miickrell 
Legli)  Lillie  v.     .     . 
Leicester,  Maniere  v. 
Leigh  V.  Lloyd    .    . 
Lenmn,  Minet  f. 
Le  Pmge.  i  )stell  v.   . 
Leslie,  Wastell  v,    . 

Lethbridge  v.  Lethbridge  8  D.  F.  &  J.  628 

4  „  „  86 
Lett  o.  RmidRll  •  .  .  .  2  ,.  ,,888 
Letts  r.  The  London  Corn  Exchiinge 

Co. .    .    .    .    1  D.  M.  &  G.  898 
7     „        „     248 
2D.  &J.  110 
2  D.  J.  &  S.  I 
4     ..     ..  114 


fi 


If 


Turner  ».  .    . 
Lent  J  V.  Hillas    .    . 
LeveauX,  Smith  o.  . 
Lever,  Eastwood  v. 
Levey,  In  re,  Ex  parte  Topping 

4  D.  J.  &  S.  661 
Lewis,  Gilbert  v.     .    . 
Heath  r.  .    .    . 
O'Brien  V.    .    . 
Lejland  p.  Illingworth 
Liddell,  B.irrington  v,  . 
Hope  r. .    .    . 
Life  Association   of   England   (Lim 
ited).  In  re,  Thomson's  Case 

4  D.  J.  &  S.  140 
Life  Association  of  Scotland  v.  Sid- 
dall  (Cooper  v,  Greene) 

8  D.  F.  &  J.  68,  2T1 


1      ,«        ,t      88 

8  D.  M.  &  G.  964 

8  D.  J.  &  S.  606 

2D.  F.  &J.  248 

2  D.  M.  &  G.  480 

7      ..        ..      881 


»t 


if 


Light,  Denne  v.  . 
Lillie  V.  Legh 
Limond,  Forbes  v. 
Lincoln  v.  Wright 
Lindsay  v.  Gibbs 
Pearce  o. 

V.  Pearce 
V.  Tyrrell 
Linley,  Taylor  v. 
Lister,  CoHinson  v. 
V.  Leather 
Tiddtf.    . 


8  D.  M.  &  G.  774 
8  D.  &  J.  204 
4  D.  M.  &  G.  298 
4  D.  &  J.  16 
8  „  „  690 
4  „  ,,211 
1  D.  F.  &  J.  678 
8  D.  J.  &  S.  189 
2  D.  &  J.  7 
2D.  F.  &J.  84 
7  D.  M.  &  G.  684 
1  D.  &  J.  861 
8  D.  M.  &  G.  867,  874 
Lister's  Hospital,  In  re  G  D.  M.  &  G.  184 
Littledale,  Lx  parte,  In  re  Pearse 

6  D.  M.  &  G.  714 
Littlehampton,  &c.  Steam   Ship  Co., 

In  re 2  0.  J.  &  S.  621 

Liverpool  Boroagb  Bank  v.  Turner 

2 1).  F.  &  J.  602 
Liverpool  Borough  Bank  v.  Walker 

4  1).  &  J.  24 
Liverpool,  Corporation  of,  Scott  v. 

8  D.  &  J.  834 
Liverpool,  The  Mayor,  Ac.  of,  v.  The 
Cborley  Waterworks  Co. 

2  D.  M.  &  O.  862 
Liverpool,  The  Mayor,  &c.  of,  Scott  v. 

1  D.  &  J.  869 
Llanelly  Rail,  and  Dock  Co.,  Wake- 
field o 8  D.  J.  &  S.  11 

Llanhsrry  Hematite  Iron  Ore  Co. 
(Limited),  In  re,  Roney's  Case, 
Stock's  Case    .    .    .     4  D.J.  &S.  426 


Pag* 

Llewelyn,  Dillwyn  0.  .      4  D.  F.  &  J.  617 

Lloyd  V.  Attwood    .    .  8  D.  &  J.  614 

Attwood  V.    .    .  8    „    „    614 

Leigh  V.    .    .    .      2  D.  J.  &  S.  880 

V.  The  London,  Chatham,  and 

Dover  Rail.  Co.  2  D.  J.  &  S.  668 

Lockerby,  Hackwood  v,    7  D.  M.  &  G.  288 

Lockhart  r.  Reilly  .    .  1  D.  &  J.  464 

Reillyv.   .    .  1    „    „  464 

Lockwood,  Scholefield,  v,    4  D.  J.  &  S.  22 

Lodge  V,  Pricliard   .    .    8  D.  M.  &  G.  906 

1  D.  J.  &  S.  610 
Lofthouse's  Case,  Re  Welsh    Potosi 

Mining  Co 2  D.  &  J.  69 

Londesborough's  (Lord)  Case,  In  re 
Dover  and  Deal  Rail.  Cinque  Ports, 
Thanet,  and  Coast  Junction  Co. 

4  D.  M.  &  G.  411 
London  Bank  of  Scotland  (Limited), 

Hadley  0.     .        8  D.  J.  &  S.  68 
and    Birmingham    Extension 
and  Northampton,  Daventry, 
Leamington,  and  Warwick 
Rail.  Co.  In  Re, 
Gay's  Case    1  D.  M.  &  G.  847 
Hopkinson's   and    Under- 
wood's Case  7  D.  M.  &  G.  198 
and    Birmingham    Extension 
Rail.  Co.,  In  re  Prichard's 
Case    .    .    .    6  D.  M.  &  G.  484 
and  Birmingham  Flint  Glass 
and  Alkali  Co.,  In  re,  Ex 
parte  Wright     1  D.  F.  &  J.  267 
Bishop  of.  Ex  parte  2    „      „    14 
and  Black  wall  Rail.  Co.,  Pin- 
chin  u.     .    .    6  D.  M.  &  G.  861 
Brighton  and  Sonth  Coast  Rail. 

Co.,  Fergusson  o.  8 1).  J.  &  S.  668 
Brighton  and  South  Coast  Rail. 
Co.  V,   London  and  South 
Western  Rail.  Co.  4  I).  &  J.  862 
•  Chatham  and  Dover  Rail.  Co., 
Dover  Harbour,  Wardens, 
&c.  of.    .     .      8D.  F.  &J.  660 
Chatham  and  Dover  Rail.  Co., 

Earl  Damley  v.    8  D.  J.  &  S.  24 
Chatham  and  Dover  Rail.  Co., 

Lord  Damley  v.  }  D.  J.  &  S.  204 
Chatham  and  Dover  Rail.  Co., 

Lloyd  P.  .    .      2  1).  J.  &  S.  668 
Chatham  and  Dover  Rail.  Co., 

Pulling  u.     .      8  D  J.  &  S.  661 
Com  Exchange  Co ,  Letts  v. 

1  D.  M.  &  G.  896 
Corporation   of,  Galloway  tr. 

2  D.  J.  &  S.  218 
(No.  2.)  2  „  „  689 
(No.  2.)      8    „        „       69 

and  County  Assurance  Co.,  In* 
re,  JesBopp's  Case  2  D.  &  J.  688 

Dock  Act,  In  re.  Ex  parte 
Tavcner  .    .    7  D.  M.  &  G.  627 

and  Eastern  Banking  Corpo- 
ration, In  re,  2  D.  4b  J.  484 


xliv 


GENERAL  INDEX  TO   THE   CASES  REPORTED. 


Page 
London  and  Eastern  Banking;  Corpo- 
ration, In  re,  Long  worth's 
Executor's  Case  1  I>.  F.  &  J.  17 
and  North  Western  Rail.  Co., 
Lord  James  Stuart  v. 

1  1).  M.  &  O.  721 
and  North  Western  Hail.  Co., 
Slirewsburv  &  Birmingham 
Kail.  Co.  v.     4  D.  M.  &  G.  116 
and  South  Western  Rail.  Co,, 
London,  Brighton,  &  South 
Coast  Kail.  Co.  t7.  4  D.  &  J.  362 
Londonderry,  Marchioness  of.  v.  Baker 

8D.  F.  &J.  701 
Long,  Came  v.    .    ,    .      2     „        „      75 
Longbottom  v,  Pearce        8  D.  &  J.  545,  n. 
Longworth's  Executors'  Case,  In  re 
The  London  and  Eastern  Banking 
Corporation     .    .     .        1  D.  F.  &  J.  17 
Lonsdnle.  Prideauz  v.  .       1  D.  J.  &  S.  488 
Lord  V.  Colvin     ...      61).  M.  &  G.  47 
Milroyr.    .    .    .      4  1).  F.  &J.  264 
V.  Wightwick  ..4  1).  M.  &  G.  808 
Loveday,  Ex  parte.  In  re  Loveday 

1  D.  M.  &  G.  276 
Lovegrove,  Powell  w.  .  8  „  „  857 
Lovelace's  Settlement,  In  re  4  D.  &  J.  84D 
Loveridge,  Tucker  v.  .  2  „      ,.  650 

Low  V.  Innes  ....      4  D.  J.  &  S.  286 
Lowater,  Robinson  u,  ,    5  D.  M.  &  G.  272 
Lowe  r,  Thora»s     .    .    5      „        „     815 
Whitley  i;.      .    .  2  D.  &  J.  704 

Lowes  V.  Lowes  .  .  .  2  D.  M.  &  G.  784 
Lowther  i?.  Cuffe  .  .  1  D.  J.  &  S.  421 
Loxley  v.  Heath  ...  ID.  F.  &  J.  489 
Loyd,  Venning  v.  .  .  1  „  „  193 
Loynes,  Holman  v.  .  .  4  D.  M.  &  6.  270 
Luard's  Case,  In  re  Northumberland 
and  Durham  District  Banking  Co. 

1  D.  F.  &  J.  638 
Lubbock,  Ex  parte,  In  re  Flood  and 

I^tt    .    .      4  D.  J.  &  S  616 
Pariente  v.  .        8  D.  M.  &  G.  6 
Lucas,  Ex  parte.  In  re  Gwyer  8  !).&.).  113 
V.  Williams  (No.  1 )  4  D.  F.  &  J.  486 
(No,  2)  4     „        „    489 
Lucy's   Case,  In  re  Midland  Union, 
Burton-upon-Trent,  and  Ashby   de 
la  Zouch  and  Leicester  Rail.  Co. 

4  D.  M.  &  G.  856 
Ludlow  V.  Sterepson    .  1  D.  &  J.  496 

Lumley,  Helling  v,  ,    ,  8    „    „    493 

V.  WHgner .  .  1  D.  M.  &  G.  604 
Lyall,  Whitbread  y.  .  8  „  „  888 
Lyddon  v.  Moss  ...  4  D.  &  J.  104 

Lyne  t*.  Ljrne .  .  .  .  8  D.  M.  &  G.  558 
Lyon,  Watson  u.  .  .  7  „  „  288 
Lys  V,  Lee 4     ..        ..     219 


tt 


>» 


M. 


Mc  Andrew,  Bassett  t;.  .      4  D.  J.  &  S.  880 
Macaulay,  Price  v.  .    .    2  D.  M.  &  G.  889 


PSfB 

McBumie,  Ex  parte,  In  re  McBurnio 

1  D.  M.  &  G.  441 
McCalmont  v.  Rankin .  2  „  „  408 
Mace,  Drysdale  t\  .  .  5  „  „  108 
M'Corniick  v.  Gamett  5  „  „  278 
M'Gregor  v.  M'iJregor  1  D.  F.  &  J.  68 
M'Intosh  V.  The  Great  Western  Rail. 

Co 7  D.  M.  &  G.  787 

Macintosh  v.  The  Great  Western  Rail. 

Co 1  D.J.  &8.  448 

Mackay,  Bentley  v.      .      4  D.  F.  &  J.  279 
M'Kean's  Patent,  In  re      1      ,«        n        2 
M'Kenna,  Ex    parte.    Re    Laurence, 
Bank  of  England's  Case 

«  D.  F.  &  J.  646 
Ex  parte,  Re  Laurence.  City 

Bank  Case       8  D.  F.  &  J.  G29 
In  re.  Ex  parte  Hunt 

5  1).  M.  &  G.  887 
Mackinlay,  In  re,  Ward  v.  Mackinlay 

2  D.  J.  &  S.  858 
2  D.  F.  &  J.  651 
^  >»  If  449 
8  ,.  „  202 
2  „  ..  416 
4D  &J.160 
4  D.  J.  &  S.  265 
4  D.  M.  &  G.  744 


1 
1 


f » 


>» 


899 
899 


8  b.  &  J.  586 
1  D.  J.  &  S.  889 
re    Eastern 


Mackrell,  Legg  v.    . 
M'Lachlan  v.  Taitt . 
Maclaren  v.  Stain  ton 
Maclean,  Bowser  o, 
V.  Dawson 
Macleod  v.  Buchanan 
M'Neillie  v.  Acton   . 
M'Turk,  In  re.  Ex  parte  Jones 

3  D.  G.  &  S.  280 
M'Veagh  w.  Croall  .    . 
M'Veagh's  Estate,  In  re 
Maddison  v.  Chapman 
Maillardet,  Foley  v, 
Mainwaring's    Case,    In 

Counties    Junction    and    Southend 

Rail.  Co 2  D.  M.  &  G.  66 

Maitland,  O'Brien  IT.    .      4  D.  F.  &  J.  881 
Maitland's    Case,   In    re    (iloucester, 
Aberystwith  and  South  Wales  Rail. 

Co 4  D  M.  &  G.  769 

Makepeace  v.  Rogers  .  4  D.  J.  &  S  649 
Makings  v.  Makings  .  1  D.  F.  &  J.  855 
Mai  pas,  Clark  v.  .  .  .  4  „  „  401 
Mauby  v,  Bewicke  (No.  1)  8  D.  M.  &  G.  468 

(No.  2)8     „        „    470 
(No.  8)8     „        „    476 
Manchester,  Sheffield,  and  Lincolnshire 
Rail.  Co.,  Astley  n. 

2  D.  &  J.  468 
Sheffield  and  Lincolnshire 
Rail.  Co.,  Draper  v. 

8  D  F.  &  J.  28 
Sheffield  and  Lincolnshire 
Rail.  Co.  Forrest  v. 

4D.  F.  &J.  126 
Manioo,  Ex  parte,  In  re  Manico, 

8  D.  M.  &  G.  60L 
Maniere  v.  Leicester  .  5  „  „  75 
Manners  (Lord  John),  Denton  v. 

2  D.  &  J.  675 

Manning,  Kekewich  v.      1  D.  M.  &  G.  176 

V,  Purcell  .    .    7      „        „       55 

Manser  v.  Dix     .    .    .    8     „       ,.     708 


i> 


QENEBAL  IKDEZ  TO  THE  CASES  REPORTED. 


xIt 


Page 

Mansergh  v.  Campbell .    .       8  D.  &  J.  282 
Mansfield  ( Earl  of),  v.  Ogle  7  D.  M.  &  G.  181 

4D.&J.88 
MaijoriliaDkB,  Ed  wards- Wood  o.  8  „  „  829 
Marnbam,  Ex  parte,  Ex  pane  Phillips, 

He  Morgan  ....      2  D.  F.  &  J.  684 
Marriage  ^'  ^klggs  .     .  4  D.  &  J.  4 

HArriott  V,  The  Anchor  ReTersionary 

Co 8  D.  F.  A  J.  177 

Marshall,  Ex  parte.  In  re  Stuart 

4  D.  &  J.  817 


Holroyd  v, 
Marsters,  Kendall  v. 
Manton,  Watson  v. 
Martin  r.  Faster  .    . 

V.  Pycrott     . 

Ricketts  v.   . 

Turner  v. 

Whitmore  v. 
Martineau  v.  Rogers 


2  D.  F.  & .).  696 

2     „        „    200 

4  D.  M.  &  0.  280 

7      „        „       98 

2      „        „      785 

2I>.  F.  &J.  168 

7  D.  M.  &  G.  429 

4  1).  J.  &  8.  1 

8  D.  M.  &  G.  828 


Martyn,  Ex  parte,  In  re  Martyn 

8  D.  M.  &  G.  225 
Martyr  v,  Lawrence  2  D.  J.  &  S.  261,  847 
Mary  gold,  In  re.  Ex  parte  Barlow 

2  D.  M.  &  G.  921 
Maakell  v.  Farrington,  Emmerton,  In  re 

8  D.  J.  &  S.  888 
Massey,  Lees  v.  .  .  .  8  D.  F  &  J.  118 
Matheson,  Ex  parte,  In  re  Matlieson, 

1  1).  M.  &  G.  448 
Mathison.  Hornby  v.  . 
Mathew,  Pratt  v.  .  . 
Matson  r.  Dennis  .  . 
Matthews,  Uoskins  v.  . 
Smith  V. .  . 
Maude,  Scales  r  .  .  . 
Maxwell  v.  Maxwell  . 
May,  Gibson  v.  .  .  , 
Maybe ry  v.  Brooking  . 
Mayhew's  Case,  In  re 


7 
8 


ft 


If 


1 
522 


Craigwen  Consolidated  Lead  Mining 


ft 


>f 


Co. 

Mayou,   Ex    Parte,  In 
Wood      .... 

Meads,  Taylor  v.     . 

Meiklam  v,  Elmore  . 

Melhuish,  Aveline  v. 

Meller  v.  Stanley     . 

Mellor,  Ex  parte,  In  re  Mellor 

8  I).  M.  &  G.  248 
In  re  Desne,  Youle  & 
Co.     8  1>.  F.  &  J.  760 

Mendel,    Ex    parte.    In    re    Moor's 
Assignment     ...       1  1>.  J.  &  S.  880 

Mercer's  i-ase,   In  re  Northern  and 
Southern  Connecting  Rail.  Co. 

5  D.  M.  &  G.  26 

Mertens  v.  Haigh     .    .      8  D.  J.  &  S.  528 

Merton  College,  In  re  .      1    „        »     861 

Metcalfe's  TruHts,  In  re     2    „        „     122 

Metropoliun  Board  of  Works,  Reddin 
r 4D.F.  &J.  582 

Metropolitan   Saloon  Omnibus  Com- 
pany (Limited),  Bryon  o,     8  D.  &  J.  128 


4  1).  J.  &  S.  845 

8  D.  M.  &  G.  18 

8  D  F.&  J.  189 

6D.  M.  &G.    48 

2     „        „      705 

4      „        „      512 

7      ,.        „     678 

Penant   and 


5  D.  M.  &  G.  887 

re  Edwards- 
4  D.  J.  &  S.  664 
4  „  „  597 
4  D.  &  J.  208 
2  D.  J.  &  S.  288 
2    „        ..     188 


PtfS 

Metropolitan  Rail.  Co.  Snowden  o. 

1  1).  J.  &  S.  408 
Meux's  Executor's  Case,  In  re  Royal 

Bank  of  Australia.   .    2  1).  M.  &  G.  522 
Mexican  and  South  American  Co.,  In  re, 

Aston's  Cuse  4  1).  &  J.  820 

Costello's  Case  2  D.  F.  &  J.  802 
I)e  Pass's  Case  4  I  >.  &  J.  544 
Grisewood  and  Smith's 

Case  4  D.  &  J.  544 

Hyam's  Case      1  D.  F.  &  J.  75 
Meyer,  Ex  parte,  In  re  Meyer 

6  1).  M.  &  G.  775 
Micholls  V,  Corbett  .  8  D.  J.  &  S.  18 
Micklethwait  v.  Micklethwait  1  D.  &  J.  504 
Middlesex  Hospital,  Kerr  v. 

2  D.  M.  &  G.  576 
Middleton,  Crofts  tr.    .    8      „      „      192 
Cust  i;.      .        2  D:  F.  &  J.  88 
Ex  parte,  In  re  Middleton 

8  D.  J.  &  S.  201 
V.  Greenwood  2     „      „      142 
Midgley.  Wood  v.  5  D.  M.  &  G.  41 

Midgley's  WiU,  Re,  Re  Turner 

2  D.  F.  &  J.  627 
Midland  Rail.  Co.,  Bell  v,  8  I).  &  J.  678 
Midland    Union,    Burton-upon-Trent, 

Ashby  de  la  Zouch,  and  Leicester 
Rail.  Co.,  In  re 
Lucy's  Case  4  D.  M.  &  G.  856 

Pearson's  Executors'  Case 

8  D.  M.  &  G.  241 
Mid-Sussex  Rail.  Co.,  Eversfleld  v. 

8  D  &  J  286 
Miles  t\  Dumford  .  2  D.  M.  &  G.  641 
Miles's  Ca^e,  In  re  The  Exhall  Coal 

Mining  Co.  (Limited)     4  D.  J.  &  S.  471 
Miller,  Ex  parte,  In  re  Miller 

8  D.  J.  &  S.  895 
Lash  17.        .    .     4D.  M.  &G.  841 
V.  Priddon        .1       »,      »      ^^ 
Mills  V.  Barlow,  Tell  v.  Barlow,  In  re 

Teil        8D.  J.  &S.  426 

Milman,  Morgan  o,     ,       8  D.  M.  &  G.  24 
Milne  v.  Gilbart     .     .       2     „      „      715 

.  .  5  „  „  510 
Milroy  v.  Lord  .  .  4  D.  F.  &  J.  264 
Minet  v.  Leman  .  .  7  D.  M.  &  G.  840 
Minnitt,  In  re.  Ex  parte  Russell 

5  D.  M.  &  G.  878 

Mitchell,  Innes  v.        .  1  D.  &  J.  428 

Norman  t^.    .     5  D.  M.  &  G.  648 

V,  Smith,  In  re  Patterson's 

Estate  4D.J  &S  422 

Mixer's  Case,  In  re  Royal  British  Bank 

4  D.  &  J.  675 

Modlen  v.  Snowball    .       4  D.  F.  &  J.  148 

Moffat,  Harington  v.  4  D.  M.  &  G.  1 

Molyneux,  Cardinall  v.      4  D.  F.  &  J.  117 

In  re.  Ex  parte  Spencer 

4  \).  F.  &  J.  866 

V.  Rowe    .     8  D.  M.  &  G.  868 

Money  v,  Jordan    .    .     2      „      „      818 

Monk,  Baker  v.       .    .      4  D.  J.  &  S.  888 


xlvi 


GENBBAL  INDEX  TO  THB  GASES  BEPOBTSD. 


PafB 

Monmouthshire  and   Glftmorganshire 
Banking  Co.,  In  re,  Cape's  Execu- 
tor's Case        .    .    .     2  D.  M.  &  G.  662 
Montefiore  v,  Guedalla        1  D.  F.  &  J.  98 
Monypenny  v.  Dering      2  D.  M.  &  G.  146 

4  D.  &  J.  176 

V.  Monypenny    8    „    „    672 

Moore,  Field  r.       .    .     7  D.  M.  &  G.  691 

V.  Moore     .    .       1  D.  J.  &  S.  602 

Moor's  Assignment,  In  re,  Kx  parte 

Mendel       .    .    .    .       1  D.  J.  &  S.  880 
Morgan,  £z  parte,  In  re  Woodliouse 

1  1).  J.  &  S.  288 
V.  Milman    .       8  D.  M.  &  G.  24 
Ogle  v.    .    .       1     „      M     869 
Re,  Ex  parte  Phillips,  Ex 
parte  Mamham 

2D.F.&J.684 

Walters  V.  8     „      „      718 

Morison  v.  Morison     .     7  D.  M.  &  G.  216 

Morley  v.  Morley  6*     „      „      610 

Roddam  v.      .  1  D.  &  J.  I 

Momington  (Countess  oOt  ^^c  parte 

4  D.  M.  &  G.  687 
V,  Keane  2  D.  &  J.  292 

v.  Momington 

1  D.  M.  &  G.  601 

4      .,        „     687 

Morris  v.  Cannan  4  T).  F.  &  J.  682 

Hughes  17.    .    2  D.  M.  &  G.  849 

Jenner  v.     .         8  D.  F.  &  J.  46 

V.  Morris     .  8  D.  &  J.  828 

Morrison  v.  Barrow     .       1  D.  F.  &  J.  688 

Morrison,  "Ex    parte.  In    re    Clunn's 

Trust  Deed    .    .    .       8  D.  J.  &  S.  282 
Morse,  Sturgis  v,        .  8  D.  &  J.  1 

2D.  F.  &J.228 
Mortimer,  Payne  v,    .  4  D.  &  J.  447 

V.  Picton    .        4  D.  J.  &  S.  166 
Mortimore,  Ex   parte.  In  re    Morti- 

more    .        8  D.  F.  &  J.  699 
Layton  v.        2     „      „     868 
v.  Mortimore        4  1).  &  J.  472 
Moseley  Green  Coal  and  Coke  Co. 
(Limited),  In  re, 
Barrett's  Case  4  D.  J.  &  S.  416 

(No.  2)     4     „      „     766 
Fox's  Case  .       8     „      „     466 

Mosley  i^.  Baker     .    .   8  D.  M.  &  G.  1082 
Moss  V,  Bainbrigge     .6        ,,      „      292 
Bainbrigge  v.     6       „      „       292 
Lyddon  v.      .  4  D.  &  J.  104 

Mostyn,  Brooke  v.      .       2  D.  J.  &  S.  878 
In  re.  Ex  parte  Griffiths 

8D.  M.'&a  174 

9.  Mostyn     .      8      „      „      140 

Moulton  V.  Edmonds  1  D.  F.  &  J.  246 

Mousley,  Gregory  v.  1  D.  J.  &  S.  856 

Giesley  o.  4  D.  &  J.  78 

8  D.  F.  &  J.  488 
Teatman  v.       2  D.  M.  &  G.  220 
Mowatt   and    Elliott's    Case,    In    re 
Dover  and  Deal  Railway,  Cinque 
Porta,  &c.  Junction  Co.  8  D.  M.  &  G.  264 


FiC* 
Moxey  v.  Bigwood  4  D.  F.  &  J.  861 

Muggeridge  v.  Stanton  1  „  „  107 
Munday,  Harper  o.  .  7  D.  M.  &  G.  869 
Munro  r.  The  Wivenhoe  and  Bright- 

lingsea  Rail.  Co.      .       4  D.  J.  &  S.  728 
Murdoch,  The  Attorney-General  v. 

1  D.  M.  &  G.  86 
Murgatroyd,  In  re.  Ex  parte  Bland 

6  D.  M.  &  G.  767 
Murray,  The  Mayor,  &c.  of  Berwick- 
.  upon-Tweed  v,    .    .     7  D.  M.  &  G.  497 
Murray's  Executors'  Case.  In  re  Uni- 
versal Salvage  Co.        6  D.  M.  &  G.  746 
Murrell  v.  Goodyear  1  D.  F.  &  J.  482 

Mutlow  V.  Mutlow  4  D.  &  J.  689 

Myers  v.  Perigal     .    .      2  D.  M.  &  G.  699 
Myers  v.  The   United  Guarantee  and 
Life  Assurance  Co.       7  D.  M.  &  G.  112 


N. 


Nash  V.  Hodgson    .    .     6  D.  M.  &  G.  474 
National  Insurance  and   Investment 
Association,    In   re,    Mrs. 
Davies's  Case,  Marquis  of 
Abercom's  Case 

4D.  F.  &J.  78 
Live  Stock  Insurance  Co., 

Hodgkinson  v.    4  D.  &  J.  422 

Patent    Steam  Fuel  Co.,    In 

re,  Barton's  Case  4  D.  &  J.  46 

Navulshaw  v.  Brownrigg  2vD.  M.  &  G.  441 

Naylor  v.  Wright        .      7      „      „      408 

Neal,  In  re.  Ex  parte  Page 

1  D.  J.  &  S.  288 

Neale  t;.  Davies      .    .     6D.  M.&6.  268 

Keathway  v.  Reed      .     8      „        „      18 

Neilson,  Betts  v,     .    .         8  D.  J.  &  S.  82 

Ex  parte,  In  re  Edmond 

8  D.  M.  &  G.  666 

Nelson  v.  Bealby    .    .       4  D.  F.  &  J.  821 

V.  Booth      .    .  8  D.  &J.  119 

V.  Seaman        .       1  D.  F.  &  J.  868 

Stanger  o.        .       6  D.  M.  &  G.  68 

V.  Stocker       .  4  D.  &  J.  468 

Stoddart  v,  6  D.  M.  &  G.  68 

Nesbitt  V.  Berridge     .         4  D.  J.  &  S.  46 

Nevins,  In  re.  Ex  parte  Sybrandt 

8  D.  &  J.  487 
Newall  9.  Wilson  .  2  D.  M.  &  G.  282 
New  Brunswick  and  Canada  Rail,  and 

Land  Co.,  Conybeare  v.  1  D.  F.  &  J.  678 
New  by  v.  Harrison  .  8  „  „  287 
Newcastle,  The  Duke  of,  Jackson  v. 

8  D.  J.  &  S.  276 
Newell,  Palmer  v.  8  D.  M.  &  G.  74 

Newry   and  Enniskillen  Rail.  Co.  v. 

The  Ulster  Rail.  Co.  8  D.  M.  &  G.  487 
Newstead,  Ridgway  v.  4  D.  &  J.  16 

8  D.  F.  &  J.  474 
New  Theatre  Co.  (Limited).   In  re, 

Bloxam's  caae  .  .  4D.J.  &S.  447 
Newton,  Be        ...  2D.  F.  ft  J.  8 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


xlvii 


FiC* 
Kicholas't  Aisignees,  Ex  parte,  In  re 

NichoiM     ....     2D.  M.  &G.271 
Kicliolls.  Ex  parte,  In  re  The  Hack- 
ney Cliarities      .    .       4  D.  J.  &  S.  688 
KicboUoo,  £x  parte,  In  re  Nicholson 

1  D.  F.  &  J.  270 
In  re  8D.  F.  &J.  98 

£x  parte  Chaninel 

8  D.  F.  &  J.  752 
V,  Roee       .  4  D.  &  J.  10 

Nickels  V.  Hancock  .  7  D.  M.  &  G.  800 
Nickisson  v.  CockiU  .  8  D.  J.  &  S.  622 
Nickson,  Parker  v.  .  1  „  „  177 
Nk*or8    Case,    In   re    Royal   British 

Bank 8  D.  &  J.  887 

Nicolson,  Davies  o.     .  2    „    „    6^ 

No.  8  Midland  Counties  Benefit  Build- 
ing Society,  In  re  4  D.  J.  &  S.  468 
Noble,  Fry  0.  ...  7  D.  M.  &  G.  687 
In  re  .  .  .  2  „  ,,280 
Noel  V.  Noel  .  .  .  1  D.  J.  &  S.  468 
Norfolk  Estuary  Co.,  Bentinck  v. 

8  D.  M.  &  G.  714 
Norman  9.  Kynaston  8  D.  F.  &  J.  29 

V.  Mitchell  .  5  D.  M.  &  G.  648 
Norman's  Trust,  In  re  8  ,,  „  966 
Norris  v.  Chambres  .  8  D.  F.  &  J.  688 
Nortdiffe  v.  Warburton  4  „  „  449 
North,  Kidd  o.  .  .  8  D.  M.  &  G.  947 
North  Eastern  Rail.  Co.  v.  Crosland 

4  D.  F.  &  J.  660 
North  Eastern  Rail.  Co.  v.  Elliott 

2D.  F.  &J.428 
Nortii  Eastern    Rail.  Co.,   Hull  and 

Selby  Rail.  Co.  v.  6  D.  M.  &  G.  872 

North  of  England  Joint  Stock  Bank- 
mg  Co.,  In  re, 
Cmsfield's  Case   .      2  D.  M.  &  G.  128 
Ex  parte  HaU      .      1     „        „         1 
Holme's  Case      .      2     „        ,,118 
Straffon's  Executors'  Case 

1  D.  M.  &  G.  676 
Northampton  Charities,  In  re 

8  D.  M.  &  G.  179 
Northern  Coal  Mining  Co.,  Walters  v. 

6  D.  M.  &  G.  629 
Northern   and  Southern    Connecting 
Rail.  Co.,  In  re,  Mercer's  Case 

6  D.  M.  &  G.  26 
Northumberland  and  Durham  District 
Banking  Co.,  In  re      2  D.  &  J.  857,  608 

Lnard's  Case 

1  D.  F.  &  J.  688 
Norton  v.  Cooper  6  D.  M.  &  G.  728 

Ex  parte,  In  re  Selby 

8  D.  M.  &  G.  258 
V.  White     .    .     2      „       „      678 
Norwich   Yam   Of.,  In   re.  East  of 
EngUnd  Banking  Co.'s  Case 

6  D.  M.  &  G.  606 
Nosotti  v»  Jeflferson,  In  re  Le  Geyt's 

Estate  .  .  .  .  8  D.  J.  &  S.  670 
Norello  v.  James  .  .  6  D.  M.  &  G.  876 
Nowill,  Rodgets  v.      .     8      ..       »      614 


O. 


Oades  v,  Yignres 
Oakes,  Rede  v. 


1  D.  F.  &  J.  476 

2  D.  J.  &  S.  618 
4  „  ,,606 
2  D.  F.  &  J.  158 
1  »  ..  187 
8  D.  J.  &  S.  606 
4  D.  F.  &  J.  881 

4  1).  &  J.  179 
1\D.  F.  &  J.  268 
4      ..        ..    426 


>i 


i> 


Oakley,  Ooddeen  v. 
Obee  V.  Bishop  .  , 
O'Brien  v.  Lewis 

V.  Maitland 
Oddie  V,  Brown  .    . 
Offen  V,  Harman 
Ogden  V.  Fossick 
Ogle,  Earl  of  Mansfield  v, 

7  D.  M.  &  G.  181 

4  D.  &  J.  88 

V.  Morgan .    .    .    1  D.  M.  &  G.  859 

Oldaker  v.  Hunt .    .    .    6      „        „     876 

Oldfield,  Ex  parte,  In  re  Oldfleld 

8  D.  J.  &  S.  250 
Kiver  v.    .    .  4  I).  &  J.  80 
e.  Preston            8  D.  F.  &  J.  898 
Old  Wheal  Neptune  Mining  Co.,  In  re, 
£x  parte  Pulbrook,  Ex  parte  Raw- 
lings  2  D.  J.  &  S.  848 

Oliver  v.  White  .  .  .  4  D.  F.  &  J.  17 
Olliver  v.  King  .  .  .  8  D.  M.  &  G.  110 
O'Neil,  Heather  V.  .    .  2  D.  &  J.  899 

Ooddeen  t;.  Oakley .  .  2  D.  F.  &  J.  168 
Orford,  Ex  parte.  In  re  RuflTord 

1  D.  M.  &  G.  488 
Oriental  Inland  Steam  Navigation  Co. 

(Limited)  0.  Briggs  .      4  D.  F.  &  J.  191 
Ormerod,  In  re 


Ormes  v.  Beadel .  . 
Osborne  v.  Foreman 
Hutchins  v, 
Ostell  V.  Le  Page  . 
Otter  V.  Lord  Vaux 
Otty,  Davies  v. 


8D.&J.  249 

2  D.  F.  &  J.  838 

8  D.  M.  &  G.  122 

8  1).  &J.  142 

2  D.  M.  &  G.  892 

6      „        „      688 

2  D.  J.  &  S.  288 


» 


n 


Oundle    Union   Brewery  Co.,  In   re, 

Croxton's  Case  .  .  1  D.  M.  &  G.  600 
Owen  9.  Bryant .  .  .  2  „  „  697 
Oxford,  Earl  of,  Beavan  t;. 

6  D.  M.  &  G.  492,  607 
Briggs  r. 

1  D.  M.  &  G.  868 
and  Worcester  Extension  and 

Chester  Junction  Railway 
with  branches  to  Shrews- 
bury and  Northwich  Com- 
pany, In  re.  Sharp  and 
James's  Case  1  1).  M.  &  G  666 

Worcester  and  Wolverhamp- 
ton Rail.  Co.,  Great  West- 
em  Rail.  Co.  t;. 

3  D.  M.  &  G.  841 

Worcester  and  Wolverhamp- 
ton Rail.  Co.,  Rogers  v. 

2  I).  &  J.  662 

Worcester  and  Wolverhamp- 
ton Rail.  Co.,  Sparrow  v, 

2  D.  M.  &  G.  94 

Worcester  and  Wolverhamp- 
ton Rail.  Co.,  Lord  Ward  v. 

2  D.  M.  &  G.  760 


xlviii 


GENERAL   INDEX  TO  THE   CASES  REPORTED. 


P. 

Page 

Faddon  v.  Richardson .    7  D.  M.  &  G.  568 
Padget.  Vint  i».    .     .    .  2  D.  &  J.  611 

Page,  Kz  parte,  In  re  Neal 

1  D.  J.  &  S.  288 
Williams  p.    .    .  ID.  &  J.  661 

Pain  V.  (Toombs  ...  1    „    „      84 

Paine.  £z  parte,  In  re  Cleaves 

8  D.  J.  &  S.  458 
Cleaves  v,    ,    ,      I     „        „      87 
Palmer,  In  re.  Ex  parte  Corles 

8  D.  &  J.  484 
Crabb 

8  D.  M.  &  C.  277 
».  Newell   .    .    8     „        „        74 
Paramore,  Hughes  v.  ,    7     „        „     229 
Parbury's    Case,    Re   Warwick    and 

Worcester  Kail.  Co.         8  1).  F.  &  J.  80 

Pariente  v.  Lubbock    .        8  D.  M.  &  (t.  5 

Parish  v.  Sleeman   .     •      ID.  F.  &  J.  826 

Parker,  Atkinson  o,     .    2  D.  M.  &  G.  221 

V.  Clarke    .    .    6     „        ,.104 

V.  Nickson  .     .       1  D,  J.  &  S.  177 

V.  Sowerby     .    4  D.  M.  &  G.  821 

V.  Taswell  .     .  2  D.  &  J.  559 

Parkinson  i;.  Uaubury     4  D.  M.  &  G.  508 

2  D.  J.  &  S.  450 
Parmiter  v.  Parmiter,  £x  parte  Par- 
miter    .      2D.  F.  &J.  526 

V,  Parmiter  .  8  „  >,  461 
Parr  v.  Applcbee  .  .  7  D.  M.  &  G.  585 
Parry's  Case,  In  re  The  Great  Ship 

Co.  (Limited)  .  .  .  4  1).  J.  &  S.  68 
Parsons  v.  Ha v  ward  .  4  D.  F.  &  J.  474 
Partridge,  Thompson  o.  4  D.  M.  &  G.  794 
Paterson  v.  Scott  .  .  1  „  „  581 
Patterson's  Estate,  In  re  Mitchell  v. 

Smith 4  D.  J.  &  S.  422 

Paw  ley  v  Colyer     .    .      8     „        „    676 
Payne  v  Mortimer  .    .  4  D.  &  J.  447 

Spooner  v.    .    .    1  D.  M.  &  G.  888 
Peach,  Ex  parte.  In  re  Boden 

1  D.  M.  &  G.  57 

Peacock  v.  Saggers  .     .      4  D.  F.  &  J.  406 

V.  Stockford    .       8  D.  M.  &  G  78 

7      „        „  129 
Pearce  v.  Lindsay    .    .  4  D.  &  J.  211 

1  D.  F.  &  J.  578 

8  D.  J.  &  S.  139 

Longbottom  v,        8  D.  &  J.  545,  n. 

Pearl  v.  Deacon  ...      1     „     „         461 

Pearse,  In  re,  Ex  parte  Littledale 

6  D.  M.  &  0.  714 
Pearson  u.  Rutter    .     .    8      „        „      898 
Pearson's  Executors'  Case.  In  re  Mid- 
land Union,  &c.  Kail.  Co. 

8  D.  M.  &  G.  241 
Pedder's  Settlement,  In  re 

5  D.  M.  &  G.  890 
Peel,  Cockbum  v.    .    .      8  D.  F.  &  J.  170 
Pegg's    Claim,    In    re    The    Pentre- 
guinea  Fuel  Co.  (Limited) 

4  D.  F.  &  J.  541 
Pell  V.  De  Winton  .    .  2  D.  &  J.  18 


Page 

Pell's  Trusts,  In  re .    .      8  D.  F.  &  J.  291 

Pelly  V.  Wathen ...      1  D.  M.  &  G.  16 

Pemberton,  Bruere  f .  .  8  D.  F.  &  J.  506,  n. 

Espin  V,    ,  8  1).  &  J.  547 

Ex  parte,  In  re  Tyther 

2  D.  M.  &  G.  960 
Pendleton  v.  Booth  .    .        1  D.  F.  &  J.  81 
Pennant  and   Craigwen  Consolidated 
Lead  Mining  Co.,  In  re 


Fenn's  Case. 
M^iyiiew's  Case 
Pennell  v,  DeflTell    . 
V.  Roy    .    . 
V.  Smith 
Pennington,  Freeman 
Penny  v.  Allen   .    . 

V.  Clarke 
Pentreguinea  Fuel  Co 

re,  Pegg's  Claim 
Perfect  u.  Lane  . 
Perigal;  Myers  v. 


4  D.  M.  &  G.  285 

5  D.  M.  &  G.  837 

4  „        „      872 
8     „        „      126 

6  „        „      167 
V.    e  D.  F.  &  J.  295 

7  D.  M.  &  G.  409 
1  D.  F.  &  J.  425 

(Limited),  In 
4D.  F.  &J.  541 
8      „      „      369 

2  D.  M.  &  G.  599 

5  ..        ..     775 


I* 


»t 


Perring,  I'omfret  v. . 

Perrins,  Ex  parte,  In  re  Perrins 

1  I).  F.  &  J.  299 
Perrott,  Priest  v.,  .  4  D.  J.  &  S.  773 
Perry-Herrick  v.  Attwood  2  I).  &  J.  21 
Perry  v.  Holl .    .    .    .        2  D.  F.  &  J.  38 

V.  Phelips .    . 

Rolfe  V.    .    . 

Shipway  t;.  . 
Peters,  Blake  v. .  . 
Peyton's  Settlement,  In  re     2  D.  &  J.  290 


Phelips,  Perry  v, 
Phelps  V.  Protliero  . 
Prothero  v.  . 
Phillips,  Bartlett  v, . 

Dormer  v. . 

Ex  parte 


Frogley  v. 
r.  Gutteridge 


1     „       ,,   488 

8  D.  J.  &  S.  481 

4  D.  &  J.  858 

1  D.  J.  &  S.  845 


1  1).  F.  &  J.  488 
7  D.  M.  &  G.  7-22 

7  „        „      722 
4  D.  &  J.  414 

4  D.  M.  &  G.  855 
8  D.  J.  &  S.  841 
Ex  parte,  Ex  parte  Marnham, 
Ke  Morgan       2  D.  F.  &  J.  684 

8  „        „     466 
4D.  &J.  531 

8  D.  J.  &  S.  832 

3  „        „     72 

4  D.  F.  &  J.  208 


V.  James    .    . 
V.  I'hillips  .     . 
Pickering,  In  re.  Ex  parte  Harding 

5  D.  M.  &  G.  867 


Picton,  Mortimer  v. 
Pidcock  V.  Boultbee    . 
Piggott,  Dry sd  ale  v,    . 

V,  Stratton 
Pilkington,  Gregory  v. 
Smith  V,    . 
Pilling  V.  Pilling 


4  D.  J.  &  S.  166 
2  D.  M.  &  G.  898 
8     „        „      546 

1  D.  F  &J.  38 
8  1).  M.  &  G.  616 

ID.  F.  &J.  120 

8  D.  J.  &  S.  162 


Pinchin  v.  The  London  and  Blackwall 

.     .     .    .    5D.  M.  &G.  851 


Kail.  Co.  .  .  . 
Pinniger,  Gundry  v.  .  1 
Surcome  v.  :  8 
Plowden  i;.  Hyde  .  .  2 
Plummer,  Brandling  v.  8 
Plumstead,  &c.  Water  Company,  Re 

2  D.  t\  &  J.  20 
Pole  r.  Joel    ....  2  D.  &  J.  285 

PoUard's  Estate,  In  re       8  D.  J.  &  S.  541 


ft 


>t 


tt 


ft 


502 
571 
684 
747 


GENERAL  INDEX  TO  THE  CASES  BEPOBTBD. 


xlix 


.  6  D.  M.  &  0.  776 
.  8  D.  F.  &  J.  595 
.  8  D.  F.  &  J.  544 
Life  Assurance 

8  D.  &  J.  294 
2     „    „    827 

.    1  D.  M.  &  G.  788 


Page 
Pollen,  Wyllie  V.  .  .  8  D.  J.  &  S.  596 
Poison,  Sheerness,  &c.  Co.  v, 

8D.  F.&J.  86 
Pomf  ret  v.  Perring . 
Selby ».     . 
Ponsford  v.  nankey 
Poolejr,   Athensum 
Society  v. 
V.  Quilter*. 
Pope,  Agnew  v, .    . 
Seagrave  r.    . 
Portarlington  (Earl  of )  v.  Darner 

4  D.  J.  &  S.  161 
Portlngton,  Taylor  v.  .    7  D.  M.  &  G.  828 
Portland  (Duke  of)  Lady  Mary  Top- 
ham  V 1  D.  J.  &  S.  517,  608 

Port  of  London  Shipowner's  Loan  and 
Assurance  Go's  Case,  In  re  Sea, 
Fire,  and  Life  Assurance  Co. 

5  D.  M.  &  G.  465 
Potter,  £x  parte,  In  re  Barron 

8  D.  J.  &  S.  240 
Kemot  o.  .  .  8  D.  F.  &  J.  447 
PotU,  Fenwick  v.  .  .  8  D.  M.  &  G.  506 
Powell,  Auster  r.  .  .  1  D.  J.  &  S.  99 
Bolton  o.  .  .  2  D.  M.  &  G.  1 
Holmes  v.  .  .  8  „  „  572 
In  re,  Ex  parte  Haines 

8  D.  &  J.  58 
V,  Lovegrove.      8  D.  M.  &  G.  857 
V.  Powell    .    .    2     „      „  678,  n. 
Powis  (Eari  of),  Hodgson  v. 

1  D.  M.  &  G.  6 
Powles  r.  Hargreayes 
Powys  V.  BlagraTe  . 


8 
4 


II 


>f 


480 
448 


l>  M 

1  D.  &  J.  24 


1  D.  J.  &  S.  141 
8D.  M.  &G.  522 


Stephens  v. . 
Pratt  V.  BuU  .    .    . 

V.  Mathew 
Preece  and  Evans's  Case,  In  re  Bugby, 
Warwick,  and  Worcester  Bail.  Co. 

2  D.  M.  &  G.  874 


Preston,  Brenan  v. . 

Fieldine  v, 

Oldfleld  V. . 

Price,  Bowen  v.  .    . 

V.  Griffith.    . 

p.  Macaulay . 

V.  Price     .    . 

V.  Watkins    . 

Pricfaard,  Lodge  v, . 


2     „        „      818 

1  D.  &  J.  488 

8  D.  F.  &  J.  898 

2  D.  M.  &  G.  899 

1  „        „       80 

2  „        „      889 
1      „        »      808 

1  D.  F.  &  J.  487 
8  D.  M.  &  G.  906 
1  D.  J.  &  S.  610 
Prichard's  Case,  In  re  London  and  Bir- 
mingham     Exten- 
sion Bail.  Co. 

5  D.  M.  &  G.  484 
In  re   Warwick  and 
Worcester  Rail.  Co. 

5  D.  F.  &  J.  495 
Claim,   Be  Warwick    and 
Worcester  Bail.  Co. 

2D.  F.&J.  854 

Priddon,  Miller  v.    .    .    1  D.  M.  &  G.  885 

Pride  V,  Fooks    ...  8  D.  &  J.  2*32 

Spring  tr.   .    .    •      4  D.  J.^&  S.^895 

VOL.  IV. 


Page 
Prideaux  v.  Lonsdale  .  1  D.  J.  &  S.  488 
Priest  V.  Perrott ...  4  „  „  778 
Prince,  Dawson  v.  .    .  2  D.  &  J.  41 

Prince  of  Wales  Life  and  Educational 
Assurance  Co.,  Ex  parte.  In  re 
Athenaeum  Life  Assurance  Society 

8  D.  &  J.  660 

Procter  v.  Upton     .    5  D.  M.  &  G.  199,  n. 

Prothero,  Evans  v.  .    .    1  D.  M.  &  G.  572 

V.  Phelps .    .    7      „      „      722 

Phelps  V. .    .    7      „      „      722 

Pryor  v,  Pryor    .    .    .      2  D.  J.  &  S.  205 

Pugh,  In  re     .    .    .    .    8  D.  M.  &  G.  416 

Be,  Ex  parte  Briscoe 

1  D.  J.  &  S.  678 
Pulbrook  and  Bawlings,  Ex  parte.  In 
re  The  Old  Wheal  Neptune  Mining 

Co 2D.J.  &S.  848 

Palling  V.  The  Iiondon,  Chatham,  and 

Dover  Bail.  Co.  .  .  8  D.  J.  &  S.  661 
Purcell,  Manning  v.  .  .  7  D.  M.  &  G.  56 
Pycroft,  Martin  9.    .    .    2     „      „      785 


Q. 


Queen  and  Carl  von  Frantzius,  In  re 

The 2D.  &  J.  126 

Queen,  The  v.  Hancock    5  D.  M.  &  G.  882 
Quilter,  Pooley  v.    .    .  2D.  &  J.  827 


2    „     „    888 
2  D.  &  J.  57 


R. 


Babbeth  v.  Squire  .  .  4D.  &J.  406 
Baby  v.  Bidehalgh  .  .  7  D.  M.  &  G.  104 
Backham  v,  De  la  Mare  2  D.  J.  &  S.  74 
Badford,  Cesser  v.  .  .  1  „  „  585 
Balli  17.  The  Universal  Maiine  Insur- 
ance Co 4  D.  F.  &  J.  1 

Bandall,  Lett  v.   .    .    . 
Bandfield  v.  Bandfield  . 
Bandfield  v.  Bandfield,  Ex  parte  Gar- 
land     8  D.  F.  &  J.  766 

Banger  v.  Great  Western  Bail.  Co. 

4  D.  &  J.  74 

Bankin,  Holderness  v. .      2  D.  F.  &  J.  258 

V.  Lay    .    .    .      2     „      „        65 

McCalmont  v,     2  D.  M.  &  G.  408 

Bavenscroft  v.  Jones    .      4  D.  J.  &  S.  224 

Bawlings,  Ex  parte,  In  re  Bawlings 

1  D.  J.  &  S.  225 
Bawlings,  Pulbrook  and,  Kx  parte,  In 
re  The  Old  Wheal  Neptune  Mining 

Co 2D.  J.  &S.  848 

Bawlins  v,  Wickham    .  8  D.  &  J.  804 

Bawson,  Lazonby  v.  .  4  D.  M.  &  G.  556 
Baymond  v.  Brown  .    .  4  D.  &  J.  680 

Bayson,  Wickenden  v.  6  D.  M.  &  G.  210 
Bead,  Gooding  t;.  .  .  4  „  „  510 
Becords  and  Writs,  Clerks  of,  In  re 

8  D.*M.  &  G.  728 
Beddin  v.  The  Metropolitan  Board  of 
Works 4D.  F.&J.  532 


1 


GENERAL  INDEX  TO  THE  CASES  BEPOBTED. 


Bede  v.  Oakes 


...      2  D.  J.  &  S.  518 
4  605 

Beed   v,  Don  Pedro  North  I>el  Bey 
Gold  Mining  Co.  (Limited) 

8  D.  J.  &  S.  598 

Neathway  v.  .    .      8  D.  M.  &  G.  18 

Bees,  Attorney-General  t;.        4  D.  &  J.  55 

Chappell  V.    .    .    1  D.  M.  &  G.  898 

In  re,  Ex  parte  Alsop 

1  D.  F.  &  J.  289 
Beeve  v,  Whitmore .  .  4  D.  J.  &  S.  1 
Beeves  v.  Baker  .  .  .  2  D.  M.  &  G.  679 
Begent's  Canal  Co.,  Ware  i^.  8  D.  &  J.  212 
Begina  v.  The  Eastern  Aj^hipelago 


Co. 

Beilly  v.  Lockhart 
Lockhart  v. 
Bemnant  v.  Hood 
Bendall,  Dyke  v, 
Bennie  v.  Young . 
Bevell,  Atkins  v. 


Beynell  v.  Sprye   1 D.  M.  &  G.  656.  660, 712 
Beynolds,  Kane  v. 


4  D.  M.  &  G.  199 
1  D.  &  J.  464 

1  „    „    464 
2  D.  F.  &  J.  896 

2  D.  M.  &  G.  209 

2  D.  &  J.  186 
1  D.  F.  &  J.  860 


4  D.  M.  &  G.  566 

2  D.  F.  &  J.  590 

4  D.  M.  &  G.  787 


V.  Wright 
Bhodes  v.  Ibbetson  . 
Bhydydefed  Colliery  Co.,  Glamorgan- 
shire, Ex  parte,  In  re  Bhydydefed 
Colliery  Co.,  Glamorganshire 

8  D.  &  J.  80 


Bicardo,  Troup  ».    . 

Bice,  James  v.     .    . 

Bichards,  Carver  v. . 

In  re    .    . 

Jacobs  V,  . 

Bichardson  v,  Eyton 

Glass  V. 

Hume  V, 

Faddon  v. 


4  D.  J.  &  S.  489 

5  D.  M.  &  G.  461 

1  D.  F.  &  J.  548 

1  D.  M.  &  G.  719 
5      „      „        55 

2  „      „        79 
2      .,      „      658 

4  D.  F.  &  J.  29 

7  D.  M.  &  G.  568 

8  ..      ..       126 


Vorley  v. 

Biches'  and  Marshall's  Trust  Deed,  In 
re.  Ex  parte  The  Darlington  District 


Joint  Banking  Co. 
Bicketts  v.  Martin  . 
Bidehalgh,  Baby  v.  . 
Bidgway  v,  Newstead 


4  D.  J.  &  S.  581 
2  D.  F.  &  J.  168 

7  D.  M.  &  G.  104 

4  D.  &  J.  15 
8  D.  F.  &  J.  474 

8  D.  M.  &  G.  677 
4  D.  J.  &  S.  452 


V.  Wharton 
Bidley,  Forster  v.    . 
Biley,  Ex  parte,  In  re  Biley   8  D.  &  J.  469 
Bimell,  Ex  parte,  In  re  Brewer 

1  D.  M.  &  G.  491 
Bisca  Coal  and  L>on  Co.,  In  re.  Ex 

parte  Hookey  ...      4  D.  F.  &  J,  456 
Boberts  v.  Berry .    .    .    8  D.  M.  &  G.  284 
V.  Croft  ...  2  D.  &  J.  1 

Ex  parte,  In  re  Chapman 

8  D.  F.  &  J,  747 

In  le,  Ex  parte  Allen  8  D.  &  J.  447 

Yeatesv.     .    .    7  D.  M.  &  G.  227 

Bobertson,  Hall  v.    .    ,    4      „      „       781 

Bobins,  Rummens  v.    .        8  D.  J.  &  S.  88 

Westmacott  v.,      4  D.  F.  &  J.  890 

Bobmson  v,  Anderson  .    7  D.  M.  &  G.  239 

Crow  V.    .    .      4  D.  F.  &  J.  887 


8D.  M. 

&G. 

910 

8   „ 

ft 

88 

6   „ 

>• 

272 

1   ,. 

>> 

247 

4  D.J. 

&S. 

129 

Pag« 

Bobinson,  Hamp  o. .    .       8  D.  J.  &  S.  97 
In  re,  £x  parte  Carter 

8  D.  &  J.  116 
Jones  v»  .    . 
v.  Kitchen  . 
V.  Lowater  . 
V,  Bobinson , 
V.  Shepherd 
V.  Wheelwright  6  D.  M.  &  G.  585 
Bobinson's  Charity,  In  re  8      „      „     188 
Bobinson's   Executor's    Case,   In   re 
Boyal  Bank  of  Australia 

2  D.  M.  &  G.  517 
6      „      „      572 
Bobson  V.  Flight .    .    .      4  D.  J.  &  S.  608 
Bochester  (Corporation  of),  Attorney- 
General  V 5  D.  M.  &  G.  797 

Bochester  (Corporation  of)  v.  Lee 

2  D.  M.  &  G.  427 
Boddam  v.  Morley   .    .  1  D.  &  J.  1 

Bodgers  v.  NowiU  .  .  8  D.  M.  &  G.  614 
Bodick  V.  Gandell  .  .  1  „  „  768 
Boe,  CoUard  v.    .    .    .  4  D.  &  J.  525 

Boebuck,  In  re.  Ex  parte  Young 

4  I).  M.  &  G.  864 
Bogers,  Baldwin  o. .    .    8      „      „       649 
Ex  parte.  In  re  Selby 

8  D.  M.  &  G.  271 
Makepeace  v,  ,  4  D.  J.  &  S.  649 
Martineau  v.  .  8  D.  M.  &  G.  828 
Samuel  v.  .  .  1  D.  J.  &  S.  896 
V.  The  Oxford,  Worcester,  and 
Wolverhampton  Bail.  Co. 

2  D.  &  J.  662 


Wilkinson  v< 
Wyke  17. 
Bolfe,  Chester  v. . 
i;.  Gregory 
V.  Perry     . 
BoUe's  Charity,  In  re, 

smid    .... 
Bolt  V.  Hopkinson 
In  re  .     .    . 
V.  White  .    . 


2  D.  J.  &  S.  62 

1  D.  M.  &  G.  408 

4      „      „       798 

4  D.  J.  &  S.  576 

8     „     „      481 

£x  parte  Gold* 

8D.  M.  &G.  158 

8  D.  &  J.  177 

4    »f    »     44 
8  D.  j"&  S.  860 


Boney's  Case,  In   re  The   Llanharry 
Hematite  Iron  Ore  Co.  (Limited) 

4  D.  J.  &  S.  426 

Booth,  Pendleton  v, 

Bose,  Nicholson  v.   . 
Simmons  v,    . 

Bossborough,  Boyse  v. 

Bossiter,  Hutton  o.  . 

Bound,  Harrison  v.  . 

Boundell  v.  Breary  . 
V.  Brery    . 

Bouth,  Blagrave  v.  . 

Boutledge,  In  re,  £x  parte  Bateman 

8  D.  M.  &  G.  268 

Bowe,  Molyneux  v,      .8      „      „      868 

Bowland,  Hills  v.    .     .    4      „      „      480 

Bowley,  In  re .    .    .    .      1  D.  J.  &  S.  417 

Boy,  Pennell  ».   .    .    .    8  D.  M.  &  G,  126 

Boyal  Bank  of  Australia,  In  re  Boyd's 
Case  ......  ID.  &  J.  228 


1  D.  F.  &  J.  81 

4  D.  &  J.  10 

6  D.  M.  &  G.  411 

8      „      „      817 

'       »»       »f  9 

2      „      „       190 

2  D.  &  J.  819,  n. 

2  „  „  824,  n. 
8  D.  M.  &  G.  621 


OENEBAL  INDEX  TO  THE  CASES  REPOBTED. 


il 


Bojal  Bonk  of  Australia,  In  re  Meux's 
Executors'  Case  .    .    2  D.  M.  &  G.  522 

Bojal  Bank  of  Australia,  In  re  Robin- 
son's Executor's  Case    2  D.  M.  &  G.  617 

6      „      „      672 

Bojal  British  Bank,  In  re  Mixer's 
Case 4D.  &J.  676 

Royal  British  Bank,  In  re  Nicol's 
Case 8  D.  &  J.  887 

Royston  and  Hitchin  Railway  Com- 
pany's Act,  In  re.  Ex  parte  Earl  of 
Hardwicke  .    .    .    .    1  D.  M.  &  G.  297 

Rndge  v.  Weedon    .    .  4  D.  &  J.  216 

Rodland  v,  Crozier  .    .  2    „    „    148 

Rufford,  Ex  parte.  In  re  Rufford 

2  D.  M.  &  G.  284 
In  re,  Ex  parte  Orford 

1  D.  M.  &  G.  488 
Rugby,  Warwick,  and  Worcester  Rail. 

Co.,  In  re  Preece  and  Evans's  Case 

2  D.  M.  &  G.  874 
Rnmmens  v.  Robins  .  8  D.  J.  &  S.  88 
Rossell,  Ex  parte.  In  re  Minnitt 

6  D.  M.  &  G.  878 

Goldsmith  V.    .6      „      „      547 

Russell's  Patent,  In  re .  2  D.  &  J.  180 

Rutter,  In  re  .    .    .    .    4  D.  M.  &  G.  798 

Pearson  v.   .    .    8      „      „      898 

Ryder,  Ex  parte,  In  re  Ryder 

1  D.  &  J.  817 
Mayor,  &c.  of  Faversham  v. 

5  D.  M.  &  G.  860 


S. 


Sabine,  Bellamy  v.  .    .  1  D.  &  J.  566 

Sadd,  Simpson  v.  •  .  4  D.  M.  &  G.  665 
Saggers,  Peacock  v.  .  4  D.  F.  &  J.  406 
St.  Cross  Hospital,  Attorney-General  v. 

8  D.  M.  &  G.  88 
St  George,  Hanover  Square,  The  Ves- 
try of,  Biddulph  v.    .      8  D.  J.  &  S.  498 
Si.  George's  Harbour  Co.,  Williams  v, 

2  D.  &  J.  647 
St.  George's  Steam  Packet  Co.,  In  re, 

Ex  parte  Cropper     .    1  D.  M.  &  G.  147 
8t  George's  Steam  Packet  Co.,  In  re 
Hamer's  Devisees'  Case 

2  D.  M.  &  G.  866 
St.  James's  Club,  In  le    2      „      „      388 
St.  John's  Hospital,  Bedford,  Attorney- 
General  v 2D.  J.  &S.  621 

St.  Marylebone  Joint  Stock  Banking 
Co.,  Re,  Walker's  Case 

8  D.  M.  &  G.  607 
St.  Sepulchre,  In  re  The  Westminster 

Estate  of  the  Parish  of  4  D.  J.  &  S.  282 
Sale  V,  Kitoon  .  .  .  8  D.  M.  &  G.  119 
Sallitt,  Hicks  v.  ...  8  „  „  782 
Salmon,  Bartlett  v.  .  .  6  „  „  88 
Saloway  v.  Strawbridge  7  .,  „  594 
Saltmarsh  v.  Barrett  .  8  D.  F.  &  J.  279 
Sampson,  Collard  t;.     .    4  D.  M.  &  G.  224 


FiC* 

Samuel  v.  Rogers  .    .    .    1  D.  J.  &  S.  896 
Sanderson,  Ex  parte.  In  re  Alexander 

8  D.  M.  &  G.  849 
Saumarez,  In  re  ...  8  „  „  890 
Saunders's  Case,  In  re  Waterloo  Life, 

&c.  Assurance  Co.  .  2  D.  J.  &  S.  101 
Saunders,  lllvans  i;.  .  .  6  D.  M.  &  G.  654 
Saunders,  Great   Western    Rati.    Co. 

and,  V.  Stewart  2  D.  J.  &  S.  819 

Saunders,  In  re.  Ex  parte  Treheme 

2  D.  F.  &  J.  666 
Savery,  King  v.  .  .  .  8  D.  M.  &  G.  811 
Saxon  Life  Assurance  Co.,  In  re 

1  D.  J.  &  S.  29 
Scales  V.  Maude  .    .    .      6  D.  M.  &  G.  48 
Scarborough    Cliff  Hotel   Co.   (Lim- 
ited), Hutton  V.    .    .      4  D.  J.  &  S.  672 
Schneider  v.  Shrubsole      4     „       „      52 
Shrubsole  v.       4     „       „      62 
Scholefleld  i;.  Lock  wood    4     „       „      22 
t;.  Templer  .  4  D.  &  J.  429 

Scott  V,  Corporation  of  Liverpool 

8  D.  &  J.  884 
V.  Mayor,  &c.  of  Liverpool 

1  D.  &  J.  869 
Paterson  v.    .    .    1  D.  M.  &  G.  681 

Scottish  and  Universal  Finance  Bank, 

In  re.  Ship's  Case    .      2  D.  J.  &  S.  644 
Scrivener  v.  Smith  .    .    2  D.  M.  &  G.  899 
Seacome  v.  Holme  .    .    4     „        „      528 
Sea  Fire  and  Life  Assurance  Co.,  In 
re.  Greenwood's  Case 

8  D.  M.  &  G.  459 
Sea  Port  of  London  Shipowners' Loan 
and  Assurance  Co.'s  Case 

6  D.  M.  &  G.  465 
Seagrave  v.  Pope  .  .  1  „  „  788 
Seaman,  Nelson  u.  .  .  1  D.  F.  &  J.  868 
Selby  i;.  Crystal  Palace  Gas  Company 

4  D.  F:  &  J.  246 
Ex  parte.  In  re  Selby 

6  D.  M.  &  G.  788 
In  Ue,  Ex  parte  Norton 

8D.M.  &G.258 

Rogers 

8  D.  M.  &  G.  271 

V.  Pomfret     .    .      8  D.  F.  &  J.  695 

Self,  Fleming  o.  .    .    .    8  D.  M.  &  G.  997 

Sellers,  Ex  parte.  In  re  Sellers 

2  D.  &  J.  218 
In  re,  Ex  parte  Sellers 

2  D.  &  J.  218 
Sewell  V.  Ashley     .    .    8  D.  M.  &  G.  988 
Ex  parte.  In  re  Shaw 

8  D.  M.  &  G.  608 
Shackell,  Ex  parte.  In  re  Vines  and 

Hobbs 2  D.  M.  &  G.  842 

Shakespear,  Thomson  v,    1  D.  F.  &  J.  899 
Shakspear,  Sherwin  v.    6  D.  M.  &  G.  517 
Sharp  and  James's  Case,  In  re  Oxford 
and  Worcester  Extension  and  Ches- 
ter Junction  Railway,  with  Branches 
to  Shrewsbury  and  Northwich,  Co. 

1  D.  M.  &  G.  566 


lii 


OENERAL  Iia)BX  TO  THE  CASES  REPORTED. 


Pag* 
Shaw  V.  Bunny  .    .    .      2  D.  J.  &  S.  468 
V.  Fisher  .    .    .    6  D.  M.  &  G.  596 
In  re,  Ex  parte  Sewell 

8D.  M.  &a.  608 
Sheard,  Sykes  v.  .  .  2  D.  J.  &  S.  6 
Sheeniess  Well  or  Waterworks  Co.  v. 

Poison 8  D.  F.  &  J.  86 

Sheffield,  Bamett  v.     .    1  D.  M.  &  G.  871 
V.  Earl  of  Coventry 

2  D.  M.  &  G.  661 
Gas  Consumers   Company, 
Attorney-General  v. 

8  D.  H.  &  G.  801 
and   Hallamshire,  &c.  Soci- 
ety (Limited),  In  re  Foun- 
tain's Case,  Swift's  Case, 

4  D.  J.  &  S.  699 
V,  Kennett    .  4  D.  &  J.  598 

Shelley,  In  re,  Ez  parte  Stewart 

4  D.  J.  &  S.  648 
Shepherd,  East  India  Co.  v.  4  D.  &  J.  456,  n. 
V.  Jones  .  .  8  D.  F.  &  J.  66 
Robinson  v.  4  D.  J.  &  S.  129 
Sheppard's  Trusts,  Re  4  D.  F.  &  J.  428 
Sherard,  In  re  .  .  .  1  D.  J.  &  S.  421 
Sherlock,  Ex  parte.  In  re  Sherlock 

2  D.  M.  &  G.  269 

Sherrington  v.  Harris  .      1  D.  F.  &  J.  481 

Sherwin,  Altree  v,  ,    .  2  D.  &  J.  92 

V.  Shakspear     6  D.  M  &  G.  617 

Shetde,  In  re.  Ex  parte  Godden 

1  D.  J.  &  S.  260 
Shillibeer  v,  Janris  .  .  8  D.  M.  &  G.  79 
Ship's  Case,  In  re  Scottish  and  Uni- 

rersal  Finance  Bank      2  D.  J.  &  S.  644 
Shipway^  Perry  ».  .    .  4  D.  &  J.  863 

Shrewsbury   and  Birmingham   Rail. 

Co.,  Johnson  v,  .  .  8  D.  M.  &  G.  914 
Shrewsbury  and  Birmingham  Rail. 
Co.  V.  London  and 
North  Western  Rail. 
Co.  .  .  4  D.  M.  &  G.  116 
and  Birmingham  Rail. 
Co.  V,  The  Stour  Val- 
ley Rail.  Co. 

2  D.  M  .  &  G.  866 
Earl  of,  V,  Trappes 

2  D.  F.  &  J.  172 
Shrubsole,  Schneider  v.      4  D.  J.  &  S.  62 

V.  Schneider  4  „  „  62 
Shuttleworth  v.  Hemaman  1  D.  &  J.  822 
Siddal,  Life  Association  of  Scotland  v. 

8  D.  F.  A  J.  68,  271 
Sidney  v.  Wilmer  .  .  4  D.  J.  &.  S.  84 
Sierra  Nevada  Lake  Water  and  Min- 
ing Co.,  Bill  V.  .  .  1  D.  F.  &  J.  177 
Sigel,  Dufaur  v.  .  .  .  4  D.  M.  &  G.  620 
Silverlock,  Farina  v.    .    6     „        „      214 

ID.  &  J.  484 
Simpson  v.  Chapman  .     4  D.  M.  &  G.  164 
V,  Sadd     .    .     4     „        „     666 
V.  The   South   Staffordshire 
Waterworks  Co. 

4  D.  J.  &  S.  679 


PliC* 

Simpson  v.  The  Westminster  Palace 

Hotel  Co.     2  D.  F.  &  J.  141 
Simmons  v.  Rose    .    .    6  D.  M.  &  G.  411 
Simms,  Alexander  v.  .    6      „       „      67 
Sims,  Coles  v.     ...    6      „        „        1 
Hannam  o.    .    .  2  D.  &  J.  161 

V.  Helling .    .    .    2  D.  M.  &  G.  291 
Singlehurst,  Ex  parte,  In  re  Tristram 

8  D.  &  J.  461 

Sisson  V.  Giles    ...      8  D.  J.  &  S.  614 

Skegg's  Settlement,  In  re  2     „        ,,688 

Skelton  v.  Cole   ...  1  D.  &  J.  687 

Ex  parte.  In  re  Skelton 

8  D.  &J.47 
Sketchley,  In  re.  Ex  parte  Bouiton 

ID.  &J.  168 
Skidmore,  Caddick  v,  ,  2  D.  &  J.  62 

Skiggs,  Marriage  o.     .  4    „     „     4 

Skinner,  In  re    .    .    .      8  D.  J.  &  S.  288 
Skottowe  V.  Williams .      8  D.  F.  &  J.  685 
Slater,  Ex  parte,  In  re  Slater  8  D.  &  J.  461 
Slatter's  Executors,  Ex  parte.  In  re 
Imperial  Salt  and  Alkali  Co. 

1  D.  M.  &  G.  65 
1  D.  F.  &  J.  826 
1    M        „     518 
8  D.  M.  &  G.  885 
6      „        „     141 

5  „        „     712 

6  „  ..  160 
8  D.  &  J.  186 
1    ....   585 


Sleeman,  Parish  v, . 

Slim  V,  Croucher     . 

Slingsby,  Grainger  v. 

Small  V.  Currie  .    . 

Smith  V.  Adams  .  . 
V.  Armstrong 
V,  Atkinson  . 
V,  Durrant    . 


f» 


ft 


2    „    „    506 
Ex  parte.  In  re  Smith 

8  D.  J.  &  S.  218 
Ex    parte,  Re  Warwick    and 
Worcester  Rail.  Co. 

8  D.  F.  &  J.  854 
In  re.  Ex  parte  Tates  2  D.  &  J.  191 


V.  Jopp 
Kay  r.  .    . 
and   Laxton, 

Cockbum 
V,  Leveaux 
V.  Matthews 
Mitchell  o. 

Estate   . 
Pennell  v. 
17.  Pilkington 
Scrivener  v, 
V.  Spencer 
Tassell  v. . 
Warner  v, 
Whitbread  v 
o.  Whitmore 


2  D.  J.  &  S.  828 

.    7  D.  M.  &  G.  888 

In  re.  Ex  parte 

.      8  D.  J.  &  S.  175 

2    „        „         1 

.      8  D.  F.  &  J.  189 

In  re   Patterson's 

4  D.  J.  &  S.  422 

5  D.  M.  &  G.  167 
1  D.  F.  &  J.  120 

2  D.  M.  &  G.  899 

6  „        „     681 
2  D.  &  J.  718 

1  D.  J.  &  S.  887 
8  D.  M.  &  G.  727 

2  D.  J.  &  S.  297 


Smithson,  Hodgson  v, ,  8  D.  M.  &  G.  604 
Snape,  Gibbons  v.  .  .  1  D.  J.  &  S.  621 
Snee,  Blackraore  v.      .  1  D.  &  J.  455 

Sneesby  v,  Thome  .  .  7  D.  M.  &  G.  899 
Snell,  Davis  o,  ,  ,  ,  2  D.  F.  &  J.  468 
Snell's  Will,  In  re,  In  re  Burke 

2  D.  F.  &  J.  124 
Snow  V.  Booth  ...  8  D.  M.  &  G.  69 
Snowball,  Modlen  t;.    .      4  D.  F.  &  J.  148 


OENEBAL  INDEX  TO  THE  CASES  BBPOBTBD. 


liii 


Page 
Snowdon   v.  The  Metropolitan    Rail. 

Co 1  D.  J.  &  S.  406 

Micitors,  &c.  Life  Assurance  Society, 

V.  Lamb 2  D.  J.  &  S.  261 

Somersetshire  Coal  and  Canal  Co.  v. 

Harcourt    ....  2  D.  &  J.  696 
Southaoapton  (Mayor,  &c.  of),  Harri- 
son V 4  D.  M.  &  G.  187 

Southampton,   &c.   Steam  Boat  Co. 
(Limited), 
Bird's  Case  .    .    .      4  D.  J.  &  S.  200 
Hopkin's  Executrix's  Case 

4  D.  J.  &  S.  842 
South  Eastern  Rail.  Co.,  Jortin  v. 

6  D.  M.  &  G.  270 
South  Staffordshire  Rail.  Co.,  Hill  v. 

2  D.  J.  &  S.  280 
South  Staffordshire  Waterworks  Co., 

Simpson  v 4  D.  J.  &  S.  679 

South  Wales  Rail  Co.  v.  Wythes 

6  D.  M.  &  G.  880 
South  Yorkshire  Rail,  and  River  Dun 
Co.  V.  Great  Northern  Rail.  Co. 

8  D.  M.  &  G.  676 
Sowerby,  Parker  v,  .4  „  „  821 
Sparks,   Ex  'parte,   In    re    Cooper's 

Trusta 4  D.  M.  &  G.  767 

Sparrow,  Ex  parte,  In  re  Fowke 

2  D.  M.  &  G.  907 
r.  The  Oxford,  Worcester, 
and     Wolverhampton 
Rail.  Co.    2D.  M.  &G.  94 
Spencer,  Ex  parte,  In  re  Molyneux 

4  D.  F.  &  J.  866 
In  re    .    .    .    1  D.  M.  &  G.  811 
V.  Jack     .    .      8  D.  J.  &  S.  846 
Smith  V,   .    .    6  D.  M.  &  G.  681 
Spence's  Patent,  In  re  8  D.  &  J.  528 

Spirett  V.  Willows  .    .      8  D.  J.  &  S.  298 
Spooner  r.  Payne    .    .    1  D.  M.  &  G.  888 
Spottiswoode's  Case,  In  re  Direct  Bir^ 
mingham,   Oxford,    Reading,   and 
Brighton  Rail.  Co.   .    6  D.  M.  &  G.  846 
Spragne,  Ex  parte.  In  re  Brewster 

4  D.  M.  &  G.  866 
Spratley,  Staoey  v. .    .  2  D.  &  J.  94 

4  „  „  199 
Spring  V.  Pride  ...  4  D.  J.  &  S.  896 
Sprye  o.  ReyneU  1  D.  M.  &  G.  666, 660, 712 
Spyer,  Ex  parte,  In  re  Joseph's  As- 
signment .  .  .  .  1  D.  J.  &  S.  818 
Squire,  Bothomley  v.  .  7  D.  M.  &  G.  246 
Rabbeth  0. .    .  4  D.  &  J.  406 

Stables,  In  re     ...      4  D.  J.  &  S.  257 
Stacey  v.  Spratley  .    .  2  D.  &  J.  94 

4    „    „  199 
Staflbrd,  Davenport  9.      2  D.  M.  &  G.  901 
(I/>rdj;  Corley  ».     1  D.  &  J.  2;^8 
V.  Stafford     .  1    „    »^    1^8 

Stainbank,  Davies  o.  .    6  D.  M.  &  G.  679 
Stainton,  Maclaren  v.  .      8  D.  F.  &  J.  202 
Walsham  o. .      1  D.  J.  &  S.  678 
Stamford,  Spalding,  and  Boston  Bank- 
ing Co.,  Ball  V.    .    .      4  D.  F.  &  J.  810 


Psgs 

Staner,  Ex  parte.  In  re  Staner 

2  D.  M.  &  G.  268 
Stanger  v.  Nelson  .  .  6  „  „  68 
Stanley,  Meller  v.  .  .  2  D.  J.  &  8. 188 
Stanley's  Case,  In  re  The  British,  &c. 

Assurance  Society    .      4  D.  J.  &  S.  407 

Sumsfield  v.  Cubitt .    .  2  D.  &  J.  222 

Grandee  v.    .  4    „    „       1 

V,  Hobson    .    8  D.  M.  &  G.  620 

Stanton,  Ex  parte,  In  re  Stanton 

1  D.  M.  &  G.  224 
Muggeridge  .      1  D.  F.  &  J.  107 
Staples,  Ex  parte,  In  re  Browne 

1  D.  M.  &  G.  296 
State  Fire  Insurance  Co.,  Re 

1  D.  J.  &  S.  684 
Stelfox,  Bradley  v..  In  re  Yates 

8  D.  J.  &  S.  402 
Stephens,  Attorney-General  v. 

6  D.  M.  &  G.  Ill 
V.  Powvs  .  .  1  D.  &  J.  24 
V.  Stephens   .  1    „    „   62 

Stephenson,  Ex  pavie  .  8  D.  M.  &  G.  969 
Tofti;.  .1  „  „  28 
Sierne  o.  Beck  ...  1  D.  J.  &  S.  595 
Stevens  v.  Benning .  .  6  D.  M.  &  G.  228 
Stevenson,  Ludlow  t;.  .  1  D.  &  J.  496 

Toft  V.   .    .    5  D.  M.  &  G.  786 
Stewart,  Ex  parte.  In  re  Shelley 

4  D.  J.  &  8.  648 
V,  Great  Western  Rail.  Co. 

and  Saunders   2  D.  J.  &  S.  819 

Hunter  v.  .    .     4  D.  F.  &  J.  168 

V.  Jones     .    .  8  D.  &  J.  582 

Re    ...    .         2  D.  F.  &  J.  1 

Still,  Ex  pane.  In  re  Still  8  D.  J.  &  S.  882 

Slocker,  Nelson  v.    .    .  4  D.  &  J.  458 

Stockford,  Peacock  v.  .    8  D.  M.  &  G.   78 

7  „  .,  129 
Stockport,  Disley,  &c.  Rail.  Co.,  Crom- 

fora  and  High  Peak  Rail.  Co.  v. 

1  D.  &  J.  826 
Stock's  Case,  In  re  The  Llanharry 
Hematite  Iron  Ore  Co.  (Limited) 

4  D.  J.  &  S.  426 
Stocks  V.  Dobson  .  .  4  D.  M.  &  G.  11 
Stoddart  v.  Nelson  .  .  8  „  „  68 
Stone  V.  Davies  ...  8  „  „  240 
V.  Godfrey .  .  .  5  „  „  76 
Stonehewer,  Best  t;.  .  2  D.  J.  &  S.  687 
Stone's  University  Gii%  Re 

2  D.  F.  &  J.  529 
Storrs  V.  Benbow     .    .    8  D.  M.  &  G.  890 
Stourton  v.  Stourton    .    8      „      „      760 
Stour  Valley  Rail.  Co.,  The  Shrews- 
bury and  Birmingham  Rail.  Co.  v. 

2  D.  M.  &  G.  866 
Straffon's  Executors'  Case,  In  re  North 

of   England  Joint  Stock  Banking 
Co ID.  M.  &G.  576 

Stratum,  In  re,  Ex  parte  Barwis 

6  D.  M.  &  G.  762 

Strahan,  In  re,  Ex  parte  Geaves 

8  D.  M.  &  G.  291 


liy 


GENERAL  INDEX  TO  THE  GASES  REPORTED. 


Strand  Music  Hall  Co.  (Limited),  Li 
re   The,  Ex  parte  The  European 
and  American  Finance  Corporation 
(Limited)     ....      8  D.  J.  &  S.  147 
Stratton,  Piggott  v..    .        1  D.  F.  &  J.  88 
Strawbridge,  Salowaj  v.   7  D.  M.  &  6.  594 
Stringer  v.  Gardiner     .  4  D.  &  J.  468 

Strong,  In  re,  Ex  parte  Dobson 

6  D.  M.  &  G.  781 
Stronge  v.  Hawkes .    .    4      „      „       186 

8D.  &J.    70 

4    „    „    682 

Strother  v.  Dutton  .    .  1    „    „    676 

Strougliill  V,  Anstey    .    1  D.  M.  &  G.  635 

t;.  Gulliver  .  1  D.  &  J.  118 

Stuart,  In  re,  Ex  parte  Marshall 

^      4  D.  &  J.  817 
Stuart,  Lord  James  v.  The  London 
and  North  Western  Rail.  Co. 

1  D.  M.  &  G.  721 
Stulz's  Trusts,  In  re,  Ex  parte  Kings- 
ford     4  D.  M.  &  G.  404 

Stump  V.  Gaby  ...  2  „  „  628 
Sturge  V.  The  Eastern  Union  Rail.  Co. 

7  D.  M.  &  G.  168 
Sturgis,  Cook  v.  ...    7      „      „  1 

8  B.  &  J.  606 
V.  Morse      .    .  8    „    ,,       1 

2  D.  F.  &  J.  228 
Suffield  V.  Brown  .  .  4  D.  J.  &  S.  186 
Sunken  Vessels  Recovery  Co.,  In  re 

Wood's  Case    ...  8  D.  &  J.  86 

Surcome  v.  Pinniger  .  8  D.  M.  &  G.  571 
Sutton  Harbour  Improvement  Co.  v. 

Hitchens  .     .     1  D.  M.  &  G.  161 
In  re.  Ex  parte  Wood 

4  D.  M.  &  G.  861 
Swaine  v.  The  Great  Northern  Rail. 

Co 4D.  J.  &S.  211 

Swainson  v.  Swainson  .  6  D.  M.  &  G.  648 
Swainston  v.  Clay  .  .  8  D.  J.  &  S.  658 
Swayne,  Ex  parte,  In  re  Swayne 

8  D.  &  J.  58 
Swift  V.  Swift ....      1  D.  F.  &  J.  160 

4  D.  J.  &  S.  710 
Swift's  Case,  In  re  The  Sheffield  and 
.     Hallamshire,  &c.  Society  (Limited) 

4  D.  J.  &  S.  699 
Swindell,  Ex  parte  .  .  2  D.  M.  &  G.  91 
Swinfen  u.  Swinfen  .    .  2  D.  &  J.  881 

Sworder,  Adams  v, .  .  2  D.  J.  &  S.  44 
Sybrandt,  Ex  parte,  In  re  Nevins 

8  D.  &  J.  487 
Sykes  v.  Sheard  .  .  .  2  D.  J.  &  S.  6 
Symes,  Drake  v. .    .    .      2  D.  F.  &  J.    81 

8     „      ..      491 
Watts  v.  .    .    .    1  D.  M.  &  G.  240 


T. 


Taggart,  Carter  v.  . 
Taitt,  M'Lachlan  v. . 
Tassell  t;.  Smith  .    . 


1  D.  M.  &  G.  286 

2  D.  F.  &.  J,  449 

2  D.  &  J.  718 


Page 

Taswell,  Parker  V.  .    .  2D.  &  J.  559 

Tatham  v.  Drummond       4  D.  J.  &  S.  484 

Eno  V.    .    .    .      8     „     „      443 

Tavemer,  Ex    parte,  In  re  London 

Dock  Act   .    .    .    .     7  D.  M.  &  G.  627 
Tayler,  Ex  parte,  In  re  Houghton 

1  D.  &  J.  802 
V.  Great  Indian  Peninsula  Rail. 

Co 4  D.  &  J.  659 

Re 2  D.  F.  &  J.  125 

Taylor,  Dyke  w.  .    .    .      8     „     „      467 
Ex  parte,  In  re  Burrows 

8D.M.&G.254 
Taylor 

5  D.  M.  &  G.  892 

8  D.  &  J.  480 
Weeks 

6  D.  M.  &  G.  737 
Garrick  v.  .  ,  4  D,  F.  &  J.  159 
Goodricke  v.  ,  2  D.  J.  &  S.  185 
Hindler.  .  .  5  D.  M.  &  G.  577 
V.  Linley  .  .  2  D.  F.  &  J.  84 
V.  Meads  .  .  4  D.  J.  &  S.  597 
t\  Portington  .  7  D.  M.  &  G.  328 
Re,  Ex  parte  Boddam 

2  D.  F.  &  J.  625 

V.  Taylor     .    .    8  D.  M.  &  G.  190 

Teasdale,  Dickenson  v,      1  D.  J.  &  S.    52 

Teil  v.  Barlow     ...      8     „„      426 

In  re 8      „      „      426 

Tempest  v.  Tempest    .    7'D.  M.  &  G.  470 
Temple  v.  Ecclesiastical  Commission- 
ers     ...    8D.  M.  &G.  418 
Hallidayt;.      .    8      „       „        96 
Templer,  Scholefield  i;.  4  D.  &  J.  429 

Tench  v.  Cheese .    .    .    6  D.  M.  &  G.  453 
Tennant,  Ford  w.     .    .      8  D.  F.  &  J  697 
Hulme  V.  .     8  D.  F.  &  J.  602,  n. 
Terrell  v.  Higgs  ...  1  D.  &  J.  888 

Tewkesbury  and  Malvern  Rail.  Co., 

Attorney-General  v. .  1  D.  J.  &  S.  423 
Thames,  Conservators  of  The  River, 

Attorney-General  t;. .  8  D.  J.  &  S.  481 
Tharp's  Estate,  In  re  .  1  „  ,,  453 
Thiedemann  v.  Goldschmidt  1  D.  F.  &  J.  4 
Thin  and  Flett's  Trust  Deed,  In  re, 

Ex  parte  Alexander      1  D.  J.  &  S.  811 

Thomas,  Ellison  v.  .    .      1      „      „       18 

V.  Griffith  .    .      2  D.  F.  &  J.  556 

Heatley  v. .    .      8         „    608,  n. 

V.  Hobler  .    .      4         „         199 

Hyde  17.     .    .   1 D.  J.  &  S.  402,  n. 

V.  Jones     .    .    1     ,,     ,,         68 

Langley  v.     .    6  D.  M.  &  G.  645 

Lowe  V.     .    .    6      „      „      816 

Thompson  v.  Cartwright     4  D.  J.  &  S.  10 

V.  Finch      .    8  D.  M.  &  G.  660 

Eraser  v.     .  4  D.  &  J.  669 

Kirkwood  t;.     2  D.  J.  &  S.  613 

V,  Partridge    4  D.  M.  &  G.  794 

V.  Webster  4  D.  &  J.  600 

v.  Whitelock         4    „    „    490 

Thompson's  Trusts,  In  re 

5  D.  M.  &  G.  280 


GENERAL  INDEX  TO  THE  CASES  REPOBTED. 


Iv 


Page 

ThomsoD,  In  re.  Ex  parte  Edmondson 

4  D.  F.  &  J.  486 
V.  Shakespear    1      „     „      899 
Thomson's  Case,  In  re  The  Life  Asso- 
ciation of  England    .      4  D.  J.  &  S.  749 
Thorndike  v.  Hunt  .    .  8  D.  &  J.  668 

Tborae,  Sneesby  v..    .    7  D.  M.  &  G.  890 
Thornton  v.  Court  .    .    8      „      „      298 
Ex  parte,  In  re  Jobson 

8  D.  &  J.  464 
Tidd  i;.  Lister  .  .  8  D.  M.  &  O.  867,  874 
Tilleard,  In  re  .  .  .  8  D.  J.  &  S.  619 
TindaU,  Ex  parte,  In  le  Tindall 

6  D.  M.  &  O.  741 

Tinkler  v.  The  Wandsworth  District       • 

Board  of  Works .    .  2  D.  &  J.  261 

Todd,  Coore  v,    .    .    .    7  D.  M.  &  G.  620 

Ex  parte.  In  re  Williamson 

6  D.  M.  &  G.  744 
Toft  V.  Stephenson  .  .  1  „  „  28 
V.  Stevenson  .  .  6  „  „  786 
Toker  v.  Toker  ...  8  D.  J.  &  S.  487 
Toliitt,  HiU  0.  .  .  8  D.  M.  &  G.  726,  n. 
Tolson's  Patent,  In  re .  6  D.  M.  &  G.  422 
Tomlinson,  Ex  parte.  Re  BoTce 

8D.F.&J.  746 
Topham,  Lady  Mary  v.  The  Duke  of 

Portland .    .    .    .  1  D.  J.  &  S.  617,  608 
Topping,  Ex  parte,  In  re  Levey 

4  D.  J.  &  S.  661 
Townsend  i;.  £arly  .  .  8  D.  F.  &  J.  1 
Townshend,  In  re  .  .  2  D.  J.  &  S.  619 
Traill  v.  Baring  ...  4  „  „  818 
Trappes,  Earl  of  Shrewsbury  v. 

2  D.  F.  &  J.  172 
Trask,  Guion  v.  ...  1  „  „  873 
Tratt,  Re  ,Ex  parte  James  8  D.  M.  &  G.  498 
Treheme,  Ex  parte.  In  re  Saunders 

2  D.  F.  &  J.  666 
Trevillian  t;.  Mayor,  &c.  of  Exeter 

6  D.  M.  &  G.  828 
Trevor  r.  Blucke  .  .  6  „  „  170 
Tribe.  Hart  v.  ,  .  .  1  D.  J.  &  S.  418 
Trinity  College,  Cambridge,  In  re,  Ex 

parte  Edleston      .    .    8  D.  M.  &  G.  742 
Tristram,  In  re.  Ex  parte  Singlehnrst 

8  D.  &  J.  461 
Troughton  v.  Gitley  8  D.  M.  &  G.  896,  n. 
Troup  V.  Ricardo  .  .  4  D.  J.  &  S.  489 
Tuck,  Edwards  v.  .  ,  8  D.  M.  &  G.  40 
Tucker  r.  Hemaman  .  4  ,,  „  896 
V.  Loveridge    .  2  D.  &  J.  650 

Tugwell,  Jebb  v.     .    .    7  D.  M.  &  G.  668 

Tulk,  Hart  v 2      „      „      800 

Tumbull  V.  Wame .    .    2      „      „      281 
Turner  u.  Evans ...    2      „      „      740 
Ex  parte.  In  re  Boyle 

6  D.  M.  &  G.  640 
Crosthwaite 

2  D.  M.  &  G.  927 
Wood  8D.&J.46 
Re  Warwick  and  Wor- 
cester Rail.  Co. 

2  D.  F.  &  J.  864 


Page 

Turner  v,  Letts  .    .    .    7  D.  M.  &  G.  248 
Liverpool  Borough  Bank  v. 

2  D.  F.  &  J.  602 
V.  Martin  .  .  7  D.  M.  &  G.  429 
Re,  Re  Midgley's  Will 

2D.  F.  &J.  527 
V.  Turner     .    .      2  D.  M.  &  G.  28 

2  D.  &  J.  684 
V.  Wright  .  .  2  D.  F.  &  J.  284 
Tumey  v.  Bayley  .  .  4  D.  J.  &  S.  882 
Turquand,  Whitmore  v.  8  D.  F.  &  J.  107 
Turton  v.  Lambarde  .  1  „  „  496 
Lambarde  v.  .  1  „  „  495 
Twynam  v.  Hudson  4     „     „      462 

Tyler,  In  re.  Ex  parte  Higgins 

8  D.  &  J.  88 
Tynte,  Ford  v.  .  .  2  D.  J.  &  S.  127,  667 
Tyrone  (The  Earl  of)  v.  The  Marquis 

ofWaterford    .    .    .      ID.  F.  &J.  618 
Tyrrell,  Lindsay  w.  .    .  2  D.  &  J.  7 

Tyther,  In  re.  Ex  parte  Pemberton 

2  D.  M.  &  G.  960 


U. 


Ulster  Rail.  Co.,  Newry  and  Ennis- 

killen  Rail.  Co.  v.     .    8  D.  M.  &  G.  487 
Underwood ».  Wing    .  „        „      688 

Underwood's  Case,  In  re,  Eastern  coun- 
ties Junction  and  Southend  Rail  Co. 

6  D.  M.  &  G.  677 
United  General  Bread  and  Flour  Co., 
Be,  Ex  parte,  Hirtzel 

2D.  F.  &J.  658 
Guarantee  and  Life  Assurance 

Co.  V,  Cleland   7  D.  M.  &  G.  112 
Guarantee  and  Life  Assurance 

Co.,  Myers  v.     7  D.  M.  &  G.  112 
Kingdom   Ship   Owning    Co., 
In  re  The,  Felgate's  Case 

2  D.  J.  &  S.  466 
Unity  Joint  Stock  Mutual  Banking 
Association,  Ex  parte,  In  re  King 

8  D.  &  J.  68 
Universal  Marine  Insurance  Co.,  Ralli 

v.    .    .    .         4  D.  F.  &  J.  1 
Provident  Life  Association, 
In  re.  Ex  parte  Daniell 

1  D.  &  J.  872 
Salvage  Co.,  In  re,  Murray's 
Executors'  Case 

6  D.  M.  &  G.  746 
University  of  London  i;.  Yarrow 

1  D.  &  J.  72 
Upton,  Procter  v.         6  D.  M.  &  G.  199,  n. 


V. 


Vale  of  Neath  and  South  Wales  Brew- 
ery Co.,  In  re, 
Keene's  Executors'  Case 

8  D.  M.  &  G.  272 


Ivi 


GENERAL  INDEX  TO  THE  GASES  BEPOBTED. 


Page 
Vale  of  Neftth  and  South  Wales  Brew- 
ery Co.,  In  re,  Lawea's  Case 

1  D.  M.  &  G.  421 
Vanderplank,  Wright  v.  8  „  „  188 
Vansittart  v,  Vansittart  2  D.  &  J.  249 

Yarlo  V.  Faden  ...  1  D.  F.  &  J.  211 
Vaughan,  In  re.  Ex  parte  Canwell 

4  D.  J.  &  S.  589 
Walmsley  v,  1  D.  &  J.  114 

Vaux,  Gulliver  v.  8  D.  M.  &  G.  167,  n. 
(Lord),  Otter  v,  6  „  ,,688 
Venezuela,  Central  Rail.  Co.  of  (Lim- 
ited), Kisch  V.  ,  .  .  8  D.  J.  &  S.  122 
Venning  v.  Loyd  .  .  1  D.  F.  &  J.  198 
Vero,  Ex  parte,  In  re  Vero  8  D.  &  J.  879 
Viall,  Inre  .  .  .  .  8  D.  M.  &  G.  489 
Vickersv.  BeU  .  .  .  4  D.  J.  &  S.  274 
Vigures,  Oades  v.  .  .  1  D.  F.  &  J.  476 
Vincent  v.  Godson  .  .  8  D.  M.  &  G.  546 
Vinent,  Zulueta  &.  .  .  1  „  „  815 
Vines  and  Hobbs,  In  re,  Ex  parte, 

Shackell 2  D.  M.  &  G.  842 

Viney  v.  Chaplin      .    .  2  D.  &  J.  468 

8    „    „    282 
Vint ».  Padget     ...  2    „    „    611 

Vivian  v.  Cochi-ane  .  .  4  D.  M.  &  G  818 
Vorley  v.  Richardson  .  8  „  ,,126 
Vyvyan  v.  Vy vyan  .    .     4  D.  F.  &  J.  183 


W. 


Wade,  Ex  parte,  In  ve  Wade 

8  D.  M.  &  G.  241 
Wadeer  v.  The  East  India  Co. 

8  D.  M.  &  G.  182 
Wagner,  Lumley ».  .  1  „  „  604 
Waine  v.  Crocker  .  .  3  D.  F.  &  J.  421 
Wakefield  v.  The  LlaueUy  Rail,  and 

Dock  Co 8  D.  J.  &  8. 11 

Waldron,  Watlington  v.  4  D.  M.  &  G.  259 
Wales,  Wells ».  .    .    .    4     „        ,,816 
Walker  v.  Armstrong  .    8     „        „     581 
£x  parte,  In  re  Haywood 

6  D.  M.  &  G.  762 
In  re  Walker,  In  re 

Hardy  4  D.  F.  &  J.  509 
Re  Foster 

2  D.  F.  &  J.  105 
V.  Hamilton  .  1  „  „  602 
Liverpool  Borough  Bank  v. 

4  D.  &  J.  24 
V.  Walker    .    .      2  D.  F.  &  J.  265 
Walker's   Case,  Re    St   Marylebone 
Joint  Stock  Banking  Co. 

8  D.  M.  &  G.  607 


Wall  r.  Cockerell    . 

V.  Colshead 
Wallace  v.  Auldjo  . 
Waller,  Crouch  u.  . 
Wallis,  Atterbury  v. 
V.  Bastard  . 
Wallop's  Trust,  In  re 
Walla,  Burrows  v.   . 


8  D.  F.  &  J.  737 
2  D.  &  J.  688 

1  D.  J.  &  S.  048 
4  D.  &  J.  43,  802 
8  D.  M.  &  G.  454 

4  „        „      251 
1  D.  J.  &  S.  656 

5  D.  M.  &  G.  288 


PagB 

Walmsley  v,  Foxhall  1  D.  J.  &  S.  451,  606 

V,  Vaughan  1  D.  &  J.  114 

Walsham  v,  Stainton  .      1  D.  J.  &  S.  678 

Walters  v.  Morgan  .    .      8  D.  F.  &  J.  718 

V.  The  NortheiD  Coal  Mining 

Co.     .    .    .    5  D.  M.  &  G.  629 

Waltham  v,  Goodyear .    7     „       „       76 

Walton's  Estate,  In  re     8     „        „      178 

Wandsworth  District  Board  of  Works, 

Tinkler  » 2D.  &  J.  261 

Warburton,  Nortcliffe  ».    4  D.  F.  &  J.  449 
Ward,  Frost  ».    .    .    .        2  D.  J.  &  S.  70 
(Lord)  w.  The  Oxford,  Worces- 
ter, and  Wolverhampton  Rail. 

.  Co 2  D.  M.  &  G.  760 

V.  Mackinlay,  In  re  Mackinlay 

2  D.  J.  &  S.  858 

Re 8  D.  F  &  J.  700 

Warden  v.  Jones     .    .  2  D.  &  J.  76 

Ware  v.  Lord  Egmont .    4  D.  M.  &  G.  460 
V,  Regent's  Canal  Co.    8  D.  &  J.  212 
i;.  Watson        7  D.  M.  &  G.  248,  789 
Waring,  Ex  parte'     8       „        „      445,  n. 
Wai-ne,  TumbuU  v.  2      „        „  281 

Warner  v.  Smith     .    .      1  D.  J.  &  S.  837 
Warrington,  £x  parte,  In  re  Leake 

8  D.  M.  &  G.  159 
Warwick  and  Birmingham  Canal  Co., 

Brysonv.  .    4  D.  M.  &  G.  711 
Ex  parte,  In  re  Warwick 

6  D.  M.  &  G.  749 
Warwick  and  Napton  Canal  Co.,  In  re. 
Ex  parte  Croysdill 

7  D.  M.  &  G.  199,  n. 
Warwick  and  Worcester  Rail  Co.,  Re 
Parbury's  Case      .        8  D.  F.  &  J.  80 
Prichard's  Case     .    5  D.  M.  &  G.  496 
Prichaid's  Claim.  Ex  parte  Tur- 
ner, Ex  parte  Smith  2  D.  F.  &  J.  854 
Wass,  In  re.  Ex  parte  Evans 

2  D.  M.  &  G.  948 
Wastell  r.  Leslie  .  .  4  „  „  818,  n. 
Waterford  (The  Marquis  of),  The  Eari 

of  Tyrone  i?.  .  .  .  1  D.  F.  &  J.  618 
Waterloo  Life,  &c.  Assurance  Co.,  In 

re,  Saunders's  Case  .  2  D.  J.  &  S.  101 
Wathen,  Pelly  v.  .  .  1  D.  M.  &  G.  16 
Watkins,  Bay  lis  v..  In  re  Hooper 

2  D.  J.  &  S.  91 

8    „      „    848 

Price  r.    .    .       1  D.  F.  &  J.  487 

V.  Weston     .      8  D.  J.  &  S.  434 

Watlington  v.  Waldron    4  D.  M.  &  G.  259 

Watson  V.  Allcock  .    .    4      „        „      242 

V.  Ex  parte,  In  re  Watson 

6  D.  M.  &  G.  896 

V.  Lyon       .    .    7     „        ,,288 

V.  Marston  .    .    4      „        ,,      230 

Ware  v,        7  D.  M.  &  G.  248,  739 

Watts,  £x  parte.  In  re  Attwater 

8  D.  J.  &  S.  394 

V.  Svmes  .    .    .    1  D.  M.  &  G.  240 

Waugh's  Trusts,  In  re     2     „        „     279 

Way,  Inre      ....      8D.F.  &J.  176 


GENERAL  INDEX  TO  THE  CASES  REPORTED. 


Ivii 


Page 
Way's  Trusts.  In  re     .      2  D.  J.  &  S.  866 
Wearing  v.  EUis  .    .    .    6  D.  M.  &  G.  696 
Weatherill,  Hindson  v,    6     „        „     801 
Webb  V.  ^jT    .    .    .    8     ,.        ,,638 
V.  Direct  London  and   Ports- 
mouth Rail.  Co.  1  D.  M.  &  G.  521 
r.  Kirby.  .     .     .    7      „        „      876 
Webster,  Foxwell  ».    .        4  D.  J.  &  S.  77 
Johnson  v.     .    4  D.  M.  &  G.  474 
Thompson  u,  4  D.  &  J.  600 

V.  Webster    .    4  D.  M.  &  G.  487 
Weedon,  Budge  v.  .    ,  4  D.  &  J.  216 

Weeks,  In  re.  Ex  parte  Taylor 

6  D.  M.  &  G.  737 
Weld.  Croly  r.  .  .  .  8  .,  ,,998 
Weldon  v.  Hoylahd .  .  4  D.  F.  &  J.  564 
WeUesley  v,  WeUcsley     1  D.  M.  &  G.  501 

4     „        „     637 
8  D.  &  J.  164 
Wellings  v.  Wellings    8  D.  F.  &  J.  707,  n. 
Wellington  (Duke  of),  £z  parte 

8  D.  F.  &  J.  13 
Wells  V.  Wales  .  .  .  4  D.  M.  &  G.  816 
Welsh  Potosi  Mining  Co.,  In  re 

Birch's  Case     .    .  2  D.  &  J.  10 

Ex  parte.  Clarke  .  2  „    „   246 

Lofthonse's  Case  .  2  „    „     69 

Wensley,  Ex  parte,  In  re  Wensley 

1  D.  J.  &  S.  278 
West,  Charlton  o.  .  .  8  D.  F.  &  J.  156 
West  Ham  Distillery  Co.  (Limited), 

In  re,  Whittet's  Case  2  D.  &  J.  577 
Hartlepool  Railway  Co.,  Wilson 

V 2D.  J.&8.  475 

In  re     ....    8  D.  M.  &  G.  198 
Western  Bank  of  Scotland,  In  re 

1  D.  F.  &  J.  1 
Westmacott  v.  Robins  4    „      „    890 

Westminster  Estate  of  the  Parish  of 

St.  Sepulchre,  In  re        4  D.  J.  &  S.  232 
Westminster  Improvement   Commis- 
sioners, The  Governors  of  the  Grey 
Coat  Hospital  v,  ,  1  D.  &  J.  581 

2   „      „    61 
Westminster  Palace  Hotel  Co.,  Simp- 
son v 2  D.  F.  &  G.  141 

Weston,  Heath  t;.    .    .     8     „        .,     601 
Watkins  v.      .     3  D.  J.  &  S.  434 
Wetherell,  Ex  parte.  In  re  Barnard 

2  D.  M.  &  G.  359 

r.  WethereU      1  D.  J.  &  S.  184 

Whalley,  Buckeridge  v,    4  D.  F.  &  J.  868 

3  D.  J.  &  S.  576 
V,  Whalley .      2  D.  F.  &  J.  810 

Wharton,  In  re   .    .    .      5  D.  M.  &  G.  33 
Ridgwayy.       8     „        „    677 
Wheal  Emily  Mining  Co.,  In  re  Cox's 

Case 4D.  J.  &S.  68 

Wbeatley  v.  Bastow  7  D.  M.  &  G.  261, 658 

Heward  v.  .     8  D.  M.  &  G.  628 

Wbeeler,  In  re    ...    1      „        „     434 

4  D.  F.  &  J.  640 
Wheelwright,  Robinson  v. 

6  D.  M.  &  G.  635 


Page 

Whicker  v,  Hume   .    .    1  D.  M.  &  G.  606 
Whitaker,  Ex  parte.  In  re  Whitaker 

1  D.  M.  &  G.  469 

Whitbread  v.  Lyall      .    8     „        „      388 

V.  Smith     .    8     „        „      727 

White,  Alderson  v.  .    .  2  D.  &  J.  97 

V,  Baker  .    .    .        2  D.  F.  &  J.  66 

Ex  parte,  In  re  White 

2D.  &  J.  76 
Norton  v,    .    .    2  D.  M.  &  G.  678 


4  D.  F.  &  J.  17 
8  D.  J.  &  S.  860 
V.        4  D.  &  J.  490 
7  D.  M.  &  G.  490 
2  D.  &  J.  704 
4    „     „    326 
4  D.  J.  &  S.  1 
4     „    „        1 
2     „    „    297 
8  D.  F.  &  J.  107 
The    West 


Oliver  ». 
Rolt  V.    .    . 
Whitelock,  Thompson 
Whitley,  Crook  ».    . 

V.  Lowe 
Whitmore,  Bristow  v, 
Martin  v. 
Reeve  v. 
Smith  V, 
V.  Turquand 
Whittet's    Case,    In    re 
Ham  Distillery  Co.  (Limited) 

2  D.  &  J.  577 
Whittington  v.  Edwards  8  „  „  243 
Wickenden  v.  Rayson  6  D.  M.  &  G.  210 
Wickham,  Graham  v.  .      1  D.  J.  &  S.  474 

2  497 

Rawlins  v.  ,    .  8  D.  &  J.  804 

Wigan  (Mayor,    &c.    of).    Attorney- 

General  v 6  D.  M.  &  G.  52 

Wightwick,  Lord  V.     .      4    „        „     808 
Wildbore,  Ex  parte,  Re  Wildbore 

2  D.  F.  &  J.  621 
Wilde  «;.  Wilde  ...  4D.  F.  &J.  848 
Wildman  v.  Lade    .    .  4  D.  &  J.  401 

Wiles  V.  Gresham    .    .    6  D.  M.  &  G.  770 
Wilkes,  Ex  parte.  In  re  Wilkes 

5  D.  M.  &  G.  418 

Wilkin,  Wright  r.    .    .         4  D.  &  J.  141 

Wilkinson  v.  Bewicke  .    8  D.  M.  &  G.  937 

Dixon  V.  4  D.  &  J.  608 

In  re,  Ex  parte  Bean 

1  D.  M.  &  G.  486 


v.  Rogers 

2  D.J 

.&& 

1.62 

Wilks  V. 

Groom  .    . 

.    6D.M. 

&G.206 

WiUes  t; 

.  Greenhill  . 

.     4  D.  F. 

&J. 

147 

Williams  v.  Allen     . 

.     4      „ 

,1 

71 

Eads  t;. 

.    4D.M.&G.  674 

V.  Ewart    . 

.    7       „ 

„ 

68 

Ewart  V.    . 

.    7       ,. 

,f 

68 

V.  Fuller    . 

1  D.  F.  &  J.  481. 

488 

Inre     .    . 

.    8      „ 

„ 

104 

Ex  parte  Bates 

ID.  M. 

&  G.  462 

Lucas  V.  (No.  1) 

4D.  F. 

&J. 

436 

(No 

.  2)  4     „ 

»> 

489 

•>.  Page 

ID. 

&J. 

661 

V.  St.  George's  Harbour  Co. 

2D. 

&J. 

647 

Skottowe  V. 

.      8  D.  F. 

&J. 

636 

Williamson  v.  Davies 

.      1      ,. 

,, 

480 

In  re.  Ex 

parte  Todd 

6D.  M. 

&  G.  744 

VOL.  IV. 


Iviii 


GENERAL  INDEX  TO  THE   CA8EB  REPORTED. 


Page 

Willis,  Cochrane  v..    .      4  D.  J.  &  S.  229 
In  re,  £x  parte  Brook 

6  D.  M.  &  G.  771 


Willows,  Spirett ». 

Wills  V.  Gandy    . 

Wihner,  Sidney  ». 

WiUon  V.  Atkinson 
Briggs  V. 
V,  Keating 
Newall  V. 


8  D.  J.  &  S.  298 

1  D.  F.  &  J.  18 

4  D.  J.  &  S.  84 

4     „     „     466 

6  D.  M.  &  G.  12 

4  D.  &  J.  688 

2  D.  M.  &  G.  282 


V.  West  Hartlepool  Rail.  Co. 

2  D.  J.  &  S.  476 


Wilson's  Estate,  In  re 
Wilton  p.HiU      .    . 
Windham,  In  re, 
Windus  V.  Windus  . 
Wing  V.  Harvey  .     . 
Underwood  v. 
Winter  v.  Easum     . 
Wintour  v.  Clifton   . 
Witham  v.  Witham 


8  „  „  410 
2  D.  M.  &  G.  807 
4  D.  F.  &  J.  68 
6D.  M.&G.  649 
6  „  „  265 
4      „      „      688 

2  D.  J.  &  S.  272 
8  D.  M.  &  G.  641 

8  D.  F.  &  J.  768 


Wivenhoe  andBrightlingsea  Rail.  Co., 

Munro  v 4  D.  J.  &  S.  728 

Wollheim,  Ex  parte,  In  re  Wollheim 

8  D.  J.  &  S.  889 
Wolverhampton,  Chester,  and  Birken- 
head Rail.  Co.,  In  re  Dale's  case 

1  D.  M.  &  G.  618 
Wood,  Ashton  V.      .    .    8      „      „      698 
£z  parte,  In  re  Sutton 

4  D.  M.  &  G.  861 
In  re  Wood 

4  D.  M.  &  G.  875 
In  re    ...    .     1  D.  F.  &  J.  142 

8  „  „  126 
(Banner  v.  England) 

4  D.  J.  &  S.  184 
Davidson  v.  .  .  1  „  „  465 
Ex  parte  Turner  8  D.  &  J.  46 

Jopp  V.     ...     2  D.  J.  &  S.  823 

4      „     „     616 
V,  Midgley    .    .     5  D.  M.  &  G.  41 
Wood's  Case,  In  re  Sunken  Vessels 
Recovery  Company 

8  D.  &  J.  86 
Estate,  In  re    .     1  D.  J.  &  S.  465 
Woodbum,  In  re     .    .  1  D.  &  J.  888 

Woodhams  v.  Anglo- Australian, 

&c.  Assurance  Company  2  D.  J.  &  S.  162 
Woodhouse,  In  re.  Ex  parte  Morgan 

ID.J.  &S.  288 
Woodward  v.  Woodward  8      „      „     672 
Woollard,  Gibson  v.     .    6  D.  M.  &  G.  886 
WooUas ton's  Case,  In  re  Home  Coun- 
ties and  General  Life  Assurance  Co. 

4  D.  &  J.  487 
Woolmer,  Ex  parte,  In  re  The  Direct 
Exeter,  Plymouth,  and  Devonport 

Rail.  Co 2  D.  M.  &  G.  665 

Woolstencroft  i;.  Woolstencrofl 

2  D.  F.  &  J.  847 


Worcester  Com  Exchange  Co.,  In  re 

8  D.  M.  &  G.  180 


Worthington,  Hele  v. 
Wragg,  In  re  .    .    . 
Wright  V.  Callender 
V.  Chard  .    . 


1  D.  F.  &  J.  485 

1  D.  J.  &  S.  356 

2  D.  M.  &  G.  652 

1  D.  F.  &  J.  667 

Cheeseborough  v.  4      „      „      152 

Ex  parte.  In  re  The  London 

and  Birmingham  Flint  Glass 

and  Alkali  Co.      1  D.  F.  &  J.  257 


4D.  &J.  16 

7  D.  M.  &  G.  403 

2  D.  F.  &  J.  690 

2     ....      234 


ft 


tt 


Lincoln  o.    . 
Naylor  v. 
Reynolds  v. 
Turner  v,    .    . 
V.  VanderpUnk    8  D.  M.  &  G.  183 
V.  Wilkin     .    .  4  D.  &  J.  141 

Wright's  Executors'  Case 

6  D.  M.  &  G.  795 
Wiyghte's  Case,  In  re    The    Great 
Western    Extension    Atmospheric 

Rail.  Co 2  D.  M.  &  G.  636 

Wyatt,  Johnson  v.  .  .  2  D.  J.  &  S.  18 
Wyke  V,  Rogers  .  .  .  1  D.  M.  &  G.  408 
Wyld,  Ex  parte.  Re  Wyld 

2  D.  F.  &  J.  642 


Wylde,  In  re  .    .    . 

Wylie  V.  Enohin 

0.  Wylie  .  . 
Wyllie  V.  Green  .  . 
V.  Pollen  .  . 
Wynch,  Ex  parte 
Wyndham,  Benett  v, 
Wythes  v.  Labouchere 


2  D.  M.  &  G.  724 

6       „       „      25 

1  D.  F.  &  J.  410 

1      „      „     410 

1  D.  &  J.  410 

8  D.  J.  &  S.  696 

5  D.  M.  &  G.  188 

4  D.  F.  &  J.  259 

8  D.  &  J.  593 


South  Wales  Rail.  Co.  v. 

6  D.  M.  &  G.  880 


Y. 


Yalden,  In  re  .    .    .    .      1  D.  M.  &  G.  58 
Yarrow,  University  of  London  v. 

ID.  &  J.  72 
Yates,  Ex  parte.  In  re  Smith  2  „    „    191 
In  re,  Bradley  o.  Stelfox 

2  D.  J.  &  S.  402 
Yeates  v.  Roberts  .  .  7  D.  M.  &  G.  227 
Yeatman  v.  Mousley  .2  „  „  220 
Yem  V.  Edwards  1  D.  &  J.  598 

York  Buildings  Co.,  Huggins  v. 

1  D.  M.  &  G.  496,  n. 
Young,  £x  parte.  In  re  Roebuck 

8  D.  M.  &  G.  8G4 

V.  Fernie      .    .      1  D.  J.  &  S.  868 

Rennie  v.     .    .  2  D.  &  J.  186 

Younge  v.  Furse      .    .    8  D.  M.  &  G.  756 


Z. 


Zulueta  V.  Vinent    -    .    1  D.  M.  &  G.  815 


REPORTS   OF   CASES 


ABGUED  AND  DETERMINED 


IK  TRB 


HIGH    COURT    OF    CHANCERY. 


REPORTS   OF  CASES 


ARGUED  AST)  DETERMINED 


m  TBU 


HIGH   COURT   OF   CHANCERY. 


REEVE  V.  WHITMORE. 
MARTIN  V.  WHITMORE. 

186S.    November  5.    Before  the  Lord  Chmnoellor  Lord  Wsstbubt. 

An  assignment  of  existing  chattels  by  way  of  mortgage,  accompanied  by  a  power 
to  the  mortgagee  to  put  a  manager  in  possession,  and  a  license  to  the  mort- 
gagee to  enter  and  seize  after  acquired  chattels,  does  not  operate  as  an 
equitable  assignment  of  such  afler  acquired  chattels,  or  create  in  the  mor^ 
gagee  any  present  equitable  interest  in  them.' 

What  amounts  to  notice  on  the  part  of  a  mortgagor  of  a  sub-mortgage  created 
by  his  mortgagee. 

Where  under  a  license  to  seize  afler  acquired  chattels  seizures  have  been  made, 
but  the  Court  of  Chancery  intervenes  before  any  conrersion  of  the  property 
seized  has  been  made,  semble,  that  the  rights  of  the  Tarions  incumbrancers 
must  be  determined  by  a  reference  to  what  might  have  been  done  by  any  of 
them  under  the  powers  given  by  their  respective  securities. 


>  See  Henshaw  v.  Bank  of  Bellows  Falls,  10  Gray,  571,  572;  Jones  o.  Rich- 
ardson, 10  Met.  481 ;  Barnard  v.  Eaton,  2  Gush.  294 ;  Codman  v.  Freeman,  3 
Gush.  806;  Fetch  v.  Tutin,  15  M.  &  W.  110;  Carr  v.  AUott,  27  L.  J.  Ezcfa. 
885;  S.  C,  8  H.  &  N.  964;  Head  v,  Goodwin,  87  Maine,  182;  Winslow  o. 
Merchants  Ins.  Co.,  4  Met.  806;  Chidell  v.  Galsworthy,  6  C.  B.  (N.  S.)  471; 
Moody  V.  Wright,  13  Met.  30,  31 ;  Mitchell  v.  Winslow,  2  Story,  680;  Gardner 
0.  McEwen,  19  K.  Y.  128;  Chapin  v.  Cram,  40  Maine,  561;  Hunt  o.  Bullock, 
23  HI.  320 ;  Cudworth  v.  Scott,  41  N.  H.  476 ;  Walker  o.  Vaughn,  88  Conn. 
577 ;  Bowan  v.  Sharp,  29  Conn.  282 ;  Oliver  v.  Eaton,  7  Mich.  108 ;  Rose  v. 
Bevan,  10  Md.  466 ;  Smithurst  o.  Edmunds,  1  McCarter,  408 ;  Farmers*  Loan, 
&c.,  Co.  o.  Commercial  Bank,  11  Wis.  207;  Chapman  o.  Weimer,  4  Ohio 
(N.  S.),  481. 
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*  1  CASES  IN  GHANCBBY. 

This  was  an  appeal  by  the  plaintiffs  in  the  suit  of  Martin  v, 
Whitmore  from  a  decretal  order  made  by  the  Vice-Chancellor 
KiNDERSLET  upon  the  hearing  of  both  the  above  suits,  so  far  as  by 
such  order  (after  a  preface  that  it  appeared  that  no  notice  was 
given  by  the  appellants  to  one  William  David  Simpson  of  a  certain 
deposit  of  deeds  and  memorandum  of  the  13th  of  June,  1859,  until 
after  the  bankruptcy  of  one  Daniel  Green)  it  was  declared 

*  2   that  an  indenture  of  the  26th  of  May,  1859,  *  as  depositees  of 

which  the  appellants  claimed,  did  not  operate  or  take  effect  as 
an  equitable  assignment  of  any  clay,  bricks,  machinery,  plant,  stock, 
goods,  chattels,  effects,  or  property  which  were  not  in,  upon,  or  about 
the  brick-field  and  premises  at  Crayford,  mentioned  in  the  indenture 
in  question  at  the  time  of  the  date  and  execution  thereof ;  and  so 
far  as  it  was  declared  that  the  security  held  by  the  appellants  under 
and  by  virtue  of  the  aforesaid  deposit  and  memorandum  of  the  13th 
of  June,  1859,  was  subject  and  liable  to  all  the  equities  which 
existed  between  William  David  Simpson  and  Daniel  Green  in  rela- 
tion to  the  indenture  of  the  26th  of  May,  1859,  and  the  security 
thereby  made  or  created  at  the  date  of  the  bankruptcy  of  Daniel 
Green;  and  that  the  appellants  could  claim  the  benefit  of  such 
deposit  and  memorandum  to  the  extent  only  of  what  remained  due 
under  the  said  indenture  from  William  David  Simpson  to  Daniel 
Green,  subject  to  the  results  of  the  second  inquiry  therein  after 
directed';  and  so  far  as  inquiries  were  directed  founded  on  or  con- 
sequential upon  the  said  declarations ;  and  so  far  as  directions  were 
given  that  in  taking  the  account  No.  15  in  the  decree,  i-egard  was 
to  be  had  to  a  memorandum  signed  by  Daniel  Green  of  even  date 
with  the  indenture  of  the  26th  of  May,  1859,  and  to  the  dealings 
between  Daniel  Green  and  William  David  Simpson  subsequent  to 
the  date  of  the  said  indenture. 

The  facts  of  the  case  were  shortly  as  follows :  — 
William  David  Simpson  was  a  brick-maker  carrying  on  business 
in  a  leasehold  brick-field  at  Crayford,  in  Kent,  and  as  such  was  pos- 
sessed of  certain  stock  in  trade,  and  machinery  and  effects  in  and 

about  the  premises,  and  used  by  him  in  his  business. 

*  8       On  the  12th  of  January,  1858,  and  by  an  indenture  *  of  that 

date,  William  David  Simpson  covenanted  with  one  Thomas 
Hendrick  to  invest  in  their  joint  names,  or  in  the  name  of  the  sur- 
vivor of  them,  a  certain  trust  sum  of  18002.  stock  ;  and  also,  in  the 
event  of  non-investment  of  the  aforesaid  sum  by  a  given  day,  to  pay 
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interest  on  a  sum  of  1160Z.  sterling  from  the  day  of  the  execution 
of  the  indenture  in  statement  until  a  certain  named  day.  And  by 
the  indenture  now  in  statement  for  further  securing  the  perform- 
ance of  the  agreement  therein  before  mentioned,  William  David 
Simpson  assigned  to  the  defendant  Thomas  Hendrick,  his  exec- 
utors, administrators,  and  assigns,  all  and  singular  the  stock  of 
bricks  then  being,  or  at  any  time  thereafter  to  be,  in  or  upon  the 
said  brick-field,  together  with  the  steam-engine  and  machinery 
therein,  and  all  other  the  plant,  trucks,  waggons,  barrows,  iron 
tramways,  pumps,  stock,  and  property  in  and  upon  the  said  field, 
and  generally  used  therein  by  the  said  William  David  Simpson  in 
his  said  business,  and  also  all  the  horses,  carts,  and  ropes  therein ; 
all  which  said  live  and  dead  stock,  goods,  chattels,  effects,  and 
property  were  then  in  the  use  and  enjoyment  of  the  said  William 
David  Simpson,  and  were  for  the  most  part  mentioned  and  set  forth 
in  the  schedule  thereunder  written,  subject  to  a  condition  for  avoid- 
ing the  indenture  now  in  statement  upon  the  investment  being 
made.  The  indenture  contained  a  power  to  Thomas  Hendrick,  his 
executors,  administrators,  and  assigns,  in  case  default  should  be 
made  in  the  making  of  such  investment  on  a  given  day,  or  in  case 
of  the  decease  of  William  David  Simpson,  or  in  case  of  any  dis- 
traint for  rent  due  from  him  to  the  landlord  of  the  brick-field  being 
made  thereon,  and  notwithstanding  that  no  interest  should  be  then 
due  or  payable  by  virtue  of  the  security  now  in  statement,  imme- 
diately, or  at  any  time  or  times  thereafter,  to  sell  and  dispose  of 
the  said  steam-engine,  live  and  dead  stock,  and  other  effects 
therein  before  assigned,  and  to  receive  the  moneys  *  to  arise  *  4 
from  such  sale,  and  thereout  to  retain  and  reimburse  himself 
and  themselves  all  costs,  charges,  and  expenses  attending  such  sale, 
and  to  retain  such  a  sum  of  money  as  might  be  required  to  pur- 
chase, at  the  then  market-price,  the  said  sum  of  13002.  stock,  includ- 
ing the  brokerage  attending  such  purchase,  and  to  pay  over  the 
surplus  of  such  moneys  to  William  David  Simpson,  his  executors, 
administrators,  or  assigns ;  and  William  David  Simpson  covenanted 
with  the  defendant  Thomas  Hendrick  (amongst  other  things),  that 
it  should  be  lawful  for  Thomas  Hendrick,  his  executors,  adminis- 
trators, or  assigns,  or  his  or  their  agents  or  servants,  forthwith  to 
enter  into  and  upon  the  brick-field,  and  therein  to  remain,  and  to 
have  and  hold  possession  of  all  the  said  goods,  chattels,  effects,  and 
property  thereby  intended  to  be  assigned  until  the  investment  of 
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the  stock,  and  until  all  expenses  as  aforesaid  should  be  paid,  or 
until  the  defendant  Thomas  Hendrick  should  put  in  force  the  power 
of  sale  therein  before  contained. 

Default  was  made  bj  William  David  Simpson  in  causing  the  sum 
of  stock  to  be  invested,  but  Thomas  Hendrick  never  exercised  the 
power  of  sale  contained  in  the  lastly  stated  indenture,  or  took  pos- 
session of  any  part  of  the  goods,  chattels,  effects^  or  property  thereby 
expressed  to  be  assigned. 

On  the  26th  of  May,  1859,  an  indenture  of  that  date  was  executed 
by  all  the  parties  tliereto,  and  it  was  upon  the  terms  of  this  indent- 
ure that  the  argument  mainly  turned.  The  indenture  in  question 
was  made  between  William  David  Simpson  of  the  first  part,  Thomas 
Hendrick  of  the  second  part,  and  Daniel  Green  of  the  third  part. 
It  recited  the  lastly  herein  before  stated  indenture,  that  default  had 
been  made  by  William  David  Simpson  in  purchasing  the  said 
*5  sum  of  1300Z.  stock,  *that  William  David  Simpson  then  was 
(subject  as  aforesaid)  possessed  of  the  plant,  machinery,  live 
and  dead  stock  then  in,  upon,  or  about  the  brick-field,  and  the  par- 
ticulars whereof  were  for  the  most  part  mentioned  and  set  forth  in 
the  schedule  thereunder  written,  and  also  of  a  large  quantity  of  clay 
manufactured  -and  ready  to  be  formed  into  bricks,  and  which  manu- 
factured clay  was  also  then  upon  the  brick-field ;  that  there  were 
then  large  sums  of  money  due  from  William  David  Simpson  in 
respect  of  arrears  of  rent  of  the  brick-field,  and  that  William  David 
Simpson  had  then  pressing  occasion  for  the  sum  of  3000Z.  in  order 
to  enable  him  to  continue  to  work  the  brick-field,  and  unless  the 
said  sum  of  3000Z.  was  obtained  by  him  forthwith  he  would  be 
unable  to  continue  the  working  of  the  brick-field,  and  the  same 
must  remain  un worked;  that  Thomas  Hendrick  was  unable  to 
lend  him  any  further  moneys,  and  that  William  David  Simpson 
had  applied  to  Daniel  Green  to  advance  the  said  sum  of  8000Z., 
which  the  said  Daniel  Green  had  i^reed  to  do  on  having  the  repay- 
ment thereof  secured  to  him  by  the  indenture  now  in  statement, 
and  on  having  the  security  to  him  thereby  intended  to  be  made 
placed  in  priority  to  the  therein  before  recited  security  to  Thomas 
Hendrick  of  the  12tli  of  January,  1858. 

It  further  recited  that,  in  order  that  the  security  of  tlie  12th  of 
January,  1858,  might  produce  any  benefit  whatever  to  Thomas  Hen- 
drick, it  was  absolutely  necessary  that  the  brick-field  should  continue 
to  be  worked,  and  tliat  Thomas  Hendrick  had  therefore  agreed  to 
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join  in  the  indenture  now  in  statement  for  the  purpose  of  postpon- 
ing his  security  of  the  12th  of  January,  1858,  to  the  indenture  now 
in  statement,  which  Thomas  Hendrick  had  consented  to  do  upon 
Daniel  Oreen  entering  into  a  certain  covenant  with  Thomas 
Hendrick  for  payment  in  *  the  manner  contained  in  an  inden-  *  6 
ture  between  the  two  of  even  date. 

It  further  recited  that  it  had  been  agreed  that  a  person  to 
be  appointed  by  Daniel  Oreen,  his  executors,  administrators,  or 
assigns  (if  and  when  he  or  they  should  so  think  fit)  might  at  any 
time  thereafter  during  the  continuance  of  the  security  now  in  state- 
ment be  put  into  possession  of  the  said  machinery,  live  and  dead 
stock,  goods,  chattels,  brick-earth,  effects,  and  property ;  and  that 
he  or  his  substitute  should  continue  in  such  possession  during  the 
existence  of  the  security  now  in  statement ;  but  that,  subject  to 
such  right  of  possession,  William  David  Simpson  might  have  the 
use  and  enjoyment  of  the  said  machinery,  live  and  dead  stock, 
goods,  chattels,  effects,  and  property  as  and  in  manner  therein  after 
provided. 

It  further  recited  that  Daniel  Green  had,  previously  to  the  execu- 
tion of  the  indenture  now  in  statement,  and  in  part  performance 
thereof,  advanced  to  William  David  Simpson  certain  sums  of 
money,  amounting  in  the  whole  to  1200!.,  part  of  the  said  sum  of 
30002.  so  agreed  to  be  advanced ;  and  had  also  that  day  advanced 
and  paid  to  William  David  Simpson  the  sum  of  1800/.,  residue  of 
the  said  sum  of  30002.,  as  William  David  Simpson  thereby  acknowl- 
edged. 

The  indenture  now  in  statement  then  witnessed,  that,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  1200Z.  so 
theretofore  advanced  and  paid  by  Daniel  Green  to  William  David 
Simpson,  and  also  of  1800/.  to  the  former  then  paid  by  the  latter, 
William  David  Simpson  granted,  assigned,  and  transferred  unto 
Daniel  Green,  his  executors,  administrators,  and  assigns, ''  all 
and  singular  the  prepared  clay  and  earth  ready  for  the  *  manu-  *  7 
facture  of  bricks  and  stock  of  bricks  in  and  upon  the  said  brick- 
field of  him  the  said  William  David  Simpson  at  Grayford  aforesaid, 
together  with  the  steam-engine  and  machinery  thereon,  and  all  other 
the  plant,  trucks,  waggons,  barrows,  iron  tramways,  pumps,  stock, 
and  property  in  and  upon  the  said  field,  and  generally  used  thereon 
by  the  said  William  David  Simpson  in  his  said  business ;  and  also 
all  the  horses,  carts,  and  ropes  therein :  all  which  said  live  and  dead 
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stock,  goods,  chattels,  effects,  and  property  are  now  in  the  use  and 
enjoyment  of  the  said  William  David  Simpson,  and  are  for  the  most 
part  mentioned  in  the  schedule  hereunder  written ;  and  all  the 
right,  title,  and  interest  of  him  the  said  William  David  Simpson  of, 
in,  and  to  the  said  manufactured  clay,  machinery,  plant,  live  and 
dead  stock,  goods,  chattels,  effects,  and  property,  and  every  part 
and  parcel  thereof: "  to  hold  the  same  unto  Daniel  Oreen,  his 
executors,  administrators,  and  assigns,  as  his  and  their  own  proper 
goods,  chattels,  and  effects,  subject  to  a  proviso  for  the  avoidance  of 
the  security  now  in  statement  upon  payment  by  William  David 
Simpson,  his  heirs,  executors,  administrators,  or  assigns,  to  Daniel 
Green,  his  executors,  administrators,  or  assigns,  of  the  aforesaid 
principal  sum  of  3000Z.  with  interest. 

The  indenture  now  in  statement  then  contained  a  power  for 
William  David  Simpson  to  have  the  use  and  enjoyment  of  the  said 
manufactured  clay,  and  the  bricks  to  be  manufactured  therefrom, 
machinery,  plant,  live  and  dead  stock,  goods,  chattels,  effects,  and 
property  thereby  assigned,  as  well  until  default  should  be  made  in 
payment  of  the  3000Z.  and  the  interest  thereon  as  after  such 
default,  until  the  expiration  of  one  day  after  such  time  as  Daniel 
Green,  his  executors,  administrators,  or  assigns,  should,  by  a 
notice  in  writing  to  William  David  Simpson,  his  executors 
♦  8  or  administrators,  require  the  exclusive  *  possession  of  the 
said  manufactured  clay,  bricks,  machinery,  plant,  live  and 
dead  stock,  goods,  chattels,  effects,  and  property  to  be  given  up  to 
him,  Daniel  Green,  his  executors,  administrators,  or  assigns ;  and 
it  was  agreed  that  immediately  upon  the  expiration  of  the  said 
notice  William  David  Simpson,  his  executors,  administrators,  or 
assigns,  sjiould  deliver  up  the  same  accordingly. 

Next  followed  covenants  by  William  David  Simpson  with  Daniel 
Green  for  payment  of  the  principal  sum  of  3000Z.  and  interest ; 
and  then  came  an  agreement  between  the  parties  thereto,  that  in 
case  default  should  be  made  in  payment  of  the  principal  sum  of 
3000/.,  or  the  interest  thereof,  or  any  part  thereof  respectively,  and 
such  notice  as  aforesaid,  having  been  given  or  left  as  therein  afore- 
said, should  have  expired,  it  should  be  lawful  for  Daniel  Green, 
his  executors,  administrators,  or  assigns,  at  any  time  or  times 
thereafter,  peaceably  and  quietly  to  receive  and  take  into  his  and 
their  absolute  possession,  and  thenceforth  hold  and  enjoy  all  and 
every  the  said  day,  bricks,  machinery,  plant,  live  and  dead  stock, 
[6] 


BEBVB  V.  WHITMORE.  —  MARTIN  V.  WHITMOBE.  *  8 

goods,  chattels,  effects,  and  property  thereby  assigned,  and  also  to 
sell  and  dispose  of  the  same  and  every  part  thereof,  and  to  receive 
the  moneys  to  arise  by  such  sale  thereof,  and  therewith  to  reim- 
bm*se  himself  and  themselves  all  costs,  charges,  and  expenses  which 
he  or  they  might  incur  or  be  put  to  in  and  about  the  keeping  posses- 
sion of  the  said  clay,  bricks,  machinery,  plant,  live  and  dead  stock, 
goods,  chattels,  effects,  and  property,  and  making  any  sale  or  sales 
thereof,  and  in  and  about  the  recovery  of  the  said  sum  of  3000/, 
and  interest  respectively ;  and  in  the  next  place  to  retain  to 
himself  and  themselves  the  said  sum  of  SOOOZ.  and  the  interest 
thereof,  or  so  much  and  such  part  thereof  respectively  as  should 
remain  unpaid,  and  to  account  for  the  surplus  (if  any)  of 
the  *  money  arising  from  9uch  sale  as  aforesaid  to  the  said  *  9 
Thomas  Hendrick,  his  executors,  administrators,  or  assigns. 

Then,  after  the  usual  receipt  clause  in  favour  of  Daniel  Green, 
Thomas  Hendrick  covenanted  with  Daniel  Green  that  the  princi* 
pal  moneys,  interests,  and  costs,  charges,  and  expenses  thereby 
secured  should  be  and  be  taken  and  considered  as  charged  and 
secured  on  the  said  clay,  bricks,  machinery,  plant,  live  and  dead 
stock,  property,  and  effects  in  preference  and  priority  to  the 
moneys  secured  by  the  therein  before  recited  indenture  of  the  12th 
of  January,  1858,  and  to  the  charge  and  security  thereby  made ; 
and  that  the  several  trusts,  powers,  and  provisoes  in  the  indenture 
now  in  statement  expressed  and  contained  should  be  exercised 
and  carried  into  execution  in  preference  and  priority  to  the  several 
trusts,  powers,  and  provisions  in  the  said  last-mentioned  indenture 
expressed  and  contained :  to  the  intent  and  purpose  that  the  prin- 
cipal interest,  and  other  moneys  secured  by  the  indenture  of  the 
12th  of  January,  1858,  and  the  charge  and  security  for  the  same, 
might  be  postponed  to  the  charge  and  security  by  the  indenture 
now  in  statement  made  to  all  intents  and  purposes  whatsoever,  as 
if  the  indenture  now  in  statement  had  been  made  and  executed 
previously  to  the  indenture  of  the  12th  of  January,  1858 ;  and 
further,  that  Thomas  Hendrick,  at  the  time  of  sealing  and  deliver- 
ing the  indenture  now  in  statement,  had  power  to  postpone  his 
security  to  the  security  intended  to'  be  by  the  indenture  now  in 
statement  created;  and  against  incumbrances  in  respect  of  the 
said  clay,  bricks,  machinery,  plant,  live  and  dead  stock,  goods, 
chattels,  property,  and  effects. 
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Then,  after  a  covenant  bj  William  Dayid  Simpson  with 
*  10  Daniel  Green,  that  he  William  David  Simpson  *  was  abso- 
lutely entitled  to  all  and  singular  the  said  clay,  bricks, 
machinery,  plant,  live  and  dead  stock,  goods,  chattels,  effects,  and 
property  thereby  intended  to  be  assigned,  and  (subject  neverthe- 
less as  aforesaid)  had  power  to  assign  the  same  in  manner  afore- 
said, William  David  Simpson,  by  the  indenture  now  in  statement, 
gave  and  granted  to  Daniel  Oreen,  his  executors,  administrators, 
and  assigns,  or  his  or  their  agents  or  servants,  full  license,  power, 
and  authority  at  all  times  during  the  continuance  of  the  security 
now  in  statement  to  enter  into  or  upon  the  brick-field,  and  the 
messuages,  workshops,  and  other  erections  there  situate,  and 
thereon  to  remain  and  to  seize  and  hold  possession  of  and  sell  all 
and  every  the  clay,  bricks,  machinery,  plant,  live  and  dead  stock, 
goods,  chattels,  effects,  and  property  which  ''  may  then ''  be  in, 
upon,  or  about  the  said  premises,  in  such  and  the  like  manner  as 
if  the  same  formed  part  of  the  chattels  and  effects  thereby  assigned 
or  intended  so  to  be ;  and  that  nothing  therein  contained  should 
interfere  with  the  aforesaid  agreement  for  pkcing  and  continuing 
a  person  in  possession  of  the  said  live  and  dead  stock,  goods,  chat- 
tels, effects,  and  property  by  and  on  behalf  of  Daniel  Green,  his 
executors,  administrators,  and  assigns,  if  and  when  he  or  they 
should  think  fit 

Daniel  Green  was  the  agent  and  manager  of  William  David 
Simpson  in  his  brick-making  business,  and  as  such  was  in  the 
habit  of  receiving  and  paying  moneys  on  his  account.  At  the  date 
of  the  indenture  of  the  26th  of  May,  1869,  William  David  Simpson 
was  considerably  indebted  to  Daniel  Green  on  the  balance  of  the 
accounts  between  them,  but  not  to  such  an  extent  as  3000/.,  the 
sum  named  as  the  consideration  money  in  the  indenture  in  ques* 
tion ;  and  by  a  memorandum  signed  by  Daniel  Green  contempo* 
raneously  with  that  indenture,  it  appeared  that  at  that  date 
*11  — of  the  sum  of  *8000/.  mentioned  in  the  indenture  —  a 
sum  of  22502.  or  thereabouts  only  had  been  then  advanced 
to  William  David  Simpson  by  Daniel  Green  ;  and  in  consideration 
of  the  execution  by  William  'David  Simpson  of  that  indenture, 
Daniel  Green  undertook  to  chai^  interest  only  on  such  part  of 
the  3000/.  from  the  time  the  same  or  any  part  thereof  had  or 
should  be  advanced  and  paid  by  him.    William  David  Simpson 
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deposed  that  the  indenture  of  the  26th  of  May,  1859,  was  in  fact 
made  and  executed  as  a  collateral  security  to  Daniel  Green  for  the 
balances  due  or  to  become  due  to  him  from  William  Darid  Simp- 
son in  respect  of  advances  made  or  to  be  made  by  Daniel  Green 
on  William  David  Simpson's  account  in  the  course  of  his  dealings 
as  William  David  Simpson's  agent  and  mani^r  aforesaid. 

Neither  Daniel  Green  (who  continued  down  to  his  bankruptcy 
to  be  William  David  Simpson's  agent  and  manager)  nor  any 
person  claiming  under  him  ever  gave  or  left  for  William  David 
Simpson  any  notice  requiring,  or  ever  received  from  him,  posses- 
sion imder  the  provisions  of  the  indenture  of  the  26th  of  May, 
1859,  or  exercised  the  power  of  sale  therein  contained.  The 
business,  nevertheless,  continued  to  be  carried  on,  with  consequent 
and  constant  alterations  of  the  stock  in  trade  and  other  effects 
belonging  to  it ;  and  also,  as  was  alleged,  of  the  amount  of  Daniel 
Green's  claim  against  William  David  Simpson. 

On  the  18th  of  Jtme,  1859,  Daniel  Green,  being  likely  to  become, 
as  he  afterwards  became,  indebted  to  the  appellants,  who  were  his 
bankers,  deposited  with  them  the  title^eeds  relating  to  the  brick- 
field, and  also  the  indenture  of  the  26th  of  May,  1859,  accom- 
panying the  deposit  with  a  memorandum  that  it  was 
*to  secure  all  and  every  sum  or  sums  of  money  which  *12 
Daniel  Green  might  become  indebted  or  liable  to  the  appel- 
lants on  any  account,  either  alone  or  jointly  with  any  other 
persons. 

No  notice  of  this  transaction  was  given  to  William  David  Simp- 
son until  after  Daniel  Green  became  bankrupt  in  October,  1860,  as 
herein  after  Is  mentioned ;  and  William  David  Simpson  deposed 
that  he  was  wholly  ignorant  that  any  such  deposit  had  been  made 
until  after  Daniel  Green's  bankruptcy. 

On  the  18th  of  October,  1860,  as  the  result  of  divers  monetary 
transactions  and  dissensions  between  John  Beeve,  the  plaintiff  in 
the  first  suit,  and  William  David  Simpson  and  Daniel  Green,  an 
indenture  of  that  date  was  executed,  which  was  expressed  to  be 
made  between  William  David  Simpson  of  the  one  part,  and  John 
Beeve  of  the  other  part.  By  this  indenture  William  David  Simp- 
son granted,  sold,  and  assigned  to  John  Beeve,  his  executors, 
administrators,  or  assigns,  all  and  singular  the  prepared  clay  and 
earth  ready  for  manufacture  of  bricks  and  stock  of  bricks,  machinery, 
live  and  dead  stock,  chattels  and  effects  in,  upon,  and  about  the 
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brick-field,  and  used  by  William  David  Simpson  in  connection 
tlierewith  (and  which  were  then  partly  enumerated  in  the  schedule 
thereunder  written),  and  all  the  benefits,  advantages,  and  emolu- 
ments to  arise  therefrom,  and  f^U  the  right,  title,  interest,  property , 
claim,  and  demand,  both  at  law  and  in  equity,  of  William  David 
Simpson  of,  in,  or  to  the  said  premises  and  every  of  them  subject, 
to  a  proviso  for  avoidance  of  the  indenture  now  in  statement  on 
payment  by  William  David  Simpson,  his  executors,  administrators, 
or  assigns,  on  demand  to  John  Reeve,  his  executors,  administra- 
tors, or  assigns,  of  the  sum  of  2159Z.  and  interest  thereon. 
*13  And  *  William  David  Simpson  thereby  warranted  the  said 
clay,  stock  of  bricks,  machinery,  stock,  chattels,  and  effects 
thereby  assured  to  John  Reeve,  his  executors,  administrators,  and 
assigns,  against  all  persons  whomsoever,  subject,  nevertheless,  to 
two  prior  securities,  one  held  by  Daniel  Green  and  the  other  by 
Thomats  Hendrick;  being  the  securities  created  by  the  herein 
before  stated  indentures  of  the  12th  of  January,  1858,  and  the 
26th  of  May,  1869. 

This  indenture  was  registered  under  the  Bills  of  Sale  Act;  and 
after  demand  and  default  in  payment,  John  Reeve,  on  the  same 
18th  of  October,  1860,  and,  as  he  alleged,  with  the  privity  and 
assent  both  of  William  David  Simpson  and  Daniel  Green,  and 
under  and  by  virtue  of  his  security,  entered  in  and  upon  the 
brick-field,  and  took  exclusive  possession  of  all  the  prepared  clay 
and  earth,  stock  of  bricks,  engines,  machinery,  live  and  dead 
stock,  chattels,  and  effects  then  in,  upon,  or  about  the  brick-field, 
paying  out  certain  executions  which  had  antecedently  been  put  in. 
He  sold  some  parts  of  the  property  of  which  he  had  taken  posses- 
sion, and  entered  into  contracts  for  the  sale  of  other  parts. 

William  David  Simpson  deposed  that  when  John  Reeve  took 
possession  as  aforesaid  none  of  the  prepared  clay,  earth,  or  mate- 
rials, or  manufactured  bricks  which  were  on  the  premises  on  the 
12th  of  January,  1858,  or  on  the  26th  of  May,  1859,  existed  on 
the  premises,  unless  it  were  some  of  the  bricks  usually  left  on  a 
brick-field  for  placing  round  the  clamps  in  the  succeeding  year's 
operations ;  and  that  all  the  said  prepared  clay,  earth,  materials, 
and  the  produce  thereof,  and  the  said  manufactured  bricks,  had 
been  manufactured,  sold,  and  disposed  of,  and  removed,  save  as 
aforesaid,  from  the  premises  long  before  the  18th  of  October, 
1860. 
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•  On  the  24th  of  October,  1860,  Daniel  Green  presented  a  *  14 
petition  for  adjudication  of  bankruptcy  against  himself, 
which  was  accordingly  made,  and  assignees  were  appointed. 
They  also  entered  into  possession  of  the  properly  so  in  the  posses- 
sion of  John  Reeve  as  above-mentioned,  and  claimed  to  hold  it  by 
title  paramount  to  his.  They  also  gave  notice  of  their  claim  to 
the  persons  with  whom  John  Reeve  had  entered  into  contracts  as 
above-mentioned,  and  required  them  not  to  pay  the  contract 
moneys  to  him. 

The  bill  in  Beeve  v.  Whitmore  was  consequently  filed  in  Novem- 
ber, 1860,  for  the  purpose  of  settling  the  priorities  of  the  claim- 
ants, and  seeking  payment  of  what  was  due  to  them  by  means  of 
a  realization  of  the  property.  The  appellants  were  not  parties  to 
the  original  bill  in  Beeue  v.  Whitmore.  In  fact,  they  only  gave 
notice  of  their  claim  to  John  Reeve,  the  plaintiff  in  that  suit,  on 
the  18th  of  December,  1860.  They  filed  their  own  bill  in  Martin 
V.  Whitmore  on  the  15th  of  March,  1861,  with  the  object  of  en- 
forcing their  own  claim.  In  the  mean  time,  but  subsequently  to 
the  institution  of  the  suit  of  Meeve  v.  Whitmore^  William  David 
Simpson  became  bankrupt.  The  assignees  of  the  two  bankrupts, 
by  their  respective  answers  in  the  suits,  disclaimed.  The  property 
in  dispute  was  sold  by  arrangement  in  the  suit  of  Beeve  v.  Whit^ 
more,  under  an  order  of  the  13th  of  December,  1860. 

On  the  hearing  of  the  two  suits  before  his  Honor  the  Vice- 
Chancellor  Eindersley,  the  decretal  order  under  appeal  was  made. 

The  second  inquiry  directed  by  the  order  under  appeal,  and 
which  is  referred  to  above,  was  an  inquiry  whether  the 
assignees  in  bankruptcy  of  Daniel  Green  *  ever,  and  when  *  15 
and  in  what  manner,  and  under  what  circumstances,  seized 
and  took  possession  of  all  or  any  and  what  part  of  the  clay, 
bricks,  machinery,  plant,  live  and  dead  stock,  goods,  chattels, 
effects,  and  property  in,  upon,  or  about  the  brick-field  and  premises 
at  Crayford,  and  whether  or  not  in  exercise  of  the  license,  power, 
and  authority  granted  by  William  David  Simpson  to  Daniel  Green, 
his  executors,  administrators,  or  assigns,  in  and  by  the  indenture 
of  the  26th  of  May,  1859. 

The  account  No.  15,  also  directed  by  the  order  under  appeal, 
and  above  referred  to,  was  an  account  of  what  was  due  for  prin- 
cipal and  interest  upon  the  security  of  the  indenture  of  the  26th 
of  May,  1859,  having  regard  to  the  memorandum  signed  by  Daniel 
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Green  bearing  even  date  therewith,  and  to  the  subsequent  dealings 
between  Daniel  Green  and  William  David  Simpson ;  and  if,  on 
taking  such  last-mentioned  account,  any  thing  should  be  found  due 
upon  the  security  of  the  said  indenture,  certain  further  accounts 
were  directed  to  be  taken. 

Mr.  J.  H.  Palmer  and  Mr.  T.  Stevenn^  for  the  appellants,  refer- 
ring to  Holroyd  v.  Marshall^  (a)  Bromley  v.  Holland^  (V)  Wood 
V.  Leadhitter^  (c)  and  Thomas  v.  Sorrellj  (d)  there  referred  to, 
contended  that,  regard  being  had  to  the  whole  of  the  provisions  of 
the  indenture  of  the  26th  of  May,  1859,  and  the  fact  that  thereby 
the  security  of  the^  12th  of  January,  1858,  which  admittedly  and 
in  fact,  as  was  recited  in  the  subsequent  indenture,  assigned  chat* 
tels  to  be  acquired  after  its  date,  was  postponed  to  the  later  secu- 
rity, —  a  state  of  things  which  was  meaningless,  unless  the 
*  16  latter  also  extended  to  after  *  acquired  chattels,  —  the  later 
security  in  fact  constituted  a  present  equitable  contract  for 
the  assignment  of  the  future  chattels,  to  which  the  license  to  seize 
them,  when  they  came  upon  the  premises,  was  intended  to  give 
legal  eflTect. 

The  nature  of  their  argument  in  other  respects  sufficiently 
appears  from  the  judgment  of  the  Lord  Chancellor. 

Mr.  GlasM  and  Mr.  W.  Pearson^  for  John  Reeve ;  Mr.  Baily 
and  Mr.  Fry^  for  Thomas  Hendrick ;  and  Mr.  Bury^  for  the  cred- 
itors' assignee  of  William  David  Simpson,  were  not  called  upon. 

The  Lord  Chancellor.  —  Having  regard  to  the  limited  extent 
of  the  declarations  in  the  decree  with  which  I  have  to  deal,  I  do 
not  think  it  right  to  interfere  with  that  decree. 

The  principal  question  which  is  concluded  by  the  first  declara- 
tion in  the  decree  is,  whether  the  assignment  by  way  of  mortgage 
from  Simpson  to  Green  operates  as  a  present  contract  with  respect 
to  the  bricks  and  the  clay,  and  the  materials  that  might  thereafter 
be  brought  upon  the  premises  by  Simpson. 

If  there  had  been,  either  upon  the  face  of  the  deed  expressly,  or 
there  could  have  been  collected  from  the  provisions  of  the  deed  by 
necessary  implication,  a  contract  or  agreement  between  the  parties 

(a)  10  H.  L.  Gas.  191.  (c)  13  M.  &  W.  838,  844. 

(b)  7  Ves.  28.  {d)  Vaughan,  857. 
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that  the  mortgagee  shoald  have  a  securitj  attaching  iminediatelj 
upon  the  future  chattels  to  be  brought  on  the  premises,  the  mort- 
gagee would  have  had  a  present  interest  in  all  those  mate- 
rials, whether  manufactured  or  raw,  which  after  the  *  date    *  17 
of  the  security  might  have  been  brought  on  the  brick-field. 

But  it  is  clear  that  in  the  present  case,  so  far  as  express  words 
are  concerned,  nothing  of  the  kind  is  to  be  found.  The  language 
of  the  instrument  is  confined  to  the  purpose  of  its  being  a  con* 
tract,  and  a  transfer,  touching  only  the  chattels  and  efibcts  which 
at  the  time  were  on  the  brick-field.  The  circumstance  that  tiie 
nature  and  terms  of  the  present  security  to  Green  are  brought  by 
the  recitals  on  the  face  of  the  instrument  into  direct  contrast  with 
the  terms  of  the  antecedent  transfer  to  Hendrick  forcibly  illus- 
trates this.  There  is  a  recital  distinctly  stating  that  the  contract 
with  Hendrick  was  not  limited  to  the  then  existing  materials  and 
manufactured  articles,  but  extended  also  to  those  that  might  dur- 
ing the  security  be  brought  on  the  premises  ;  but  for  Bom%  reason 
or  other  the  framer  of  the  security  to  Green  declined  to  follow  the 
example  of  the  earlier  security  to  Hendrick,  and  limited  the  oper- 
ation of  the  transfer  to  Green,  so  far  as  the  transfer  was  con- 
cerned, to  the  property  then  upon  the  premises  ;  and  the  transfer 
follows  the  recitals  *of  the  deed ;  and  therefore  the  contract  and 
the  transfer  are  perfectly  harmonious  and  coextensive. 

But  then  tliere  are  fomid  in  the  deed  two  provisions  which 
exclude  the  notion  of  there  being  at  that  time  any  contract,  with 
regard  to  a  present  interest  in  the  property  to  be  afterwards 
acquired;  viz.:  first,  the  stipulation  that  it  should  be  competent  to 
Green,  if  he  pleased,  to  put  a  manager  in  possession  of  the  brick- 
field ;  and  secondly,  and  most  materially,  the  distinct  power  which 
is  given  to  Green  in  the  final  clause  of  the  deed  to  enter  upon  the 
premises  and  seize  and  dispose  of  the  property  in  the  shape  of 
bricks  manufactured  and  unmanufactured  articles  which  he  might 
find  there  at  that  time. 

*If  those  provisions  prevent  my  arriving  at  the  conclusion  *  18 
that  I  can  imply  a  contract  (to  do  which,  in  fact,  would 
be  to  extend  tiie  operation  of  the  deed  beyond  the  distinct  words 
of  its  operative  part  and  beyond  the  recitals,  and  to  make  the 
deed  have  an  effect  which  to  a  great  extent  would  supersede  and 
render  unnecessary  the  provisions  to  which  I  have  referred),  the 
inquiry  is  simply  this,  whether  the  deed  may  not  be  accurately 
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represented  as  being  a  contract  and  a  security  to  the  extent  of  all 
the  manufactured  articles  and  raw  material  and  machinery  then 
upon  the  premises,  and  a  contract  that  the  mortgagees  should 
have  a  power  at  any  time  whenever  he  pleased  of  entering  upon 
the  premises  and  seizing  the  manufactured  and  raw  material  that 
he  might  find  there,  even  although  those  things  so  seized  were  not 
upon  the  premises  at  the  time  when  the  security  was  originally 
given.  A  present  contract  that  the  mortgagee  shall  have  a  right 
and  an  mterest  attaching  immediately  by  force  of  the  contract 
upon  all  that  property  which  in  futuro  may  be  brought  on  the 
premises,  is  clearly  different  from  a  contract  that  the  mortgagee 
shall  have  a  power  of  entering  upon  the  premises  for  the  purpose 
of  seizing  and  taking  possession  of  that  future  property ;  and  I 
think  that  the  true  extent  and  operation  of  the  deed  now  before 
me  was  simply  this ;  viz. :  that  the  mortgagee  has  passing  to  him 
by  virtue  of  the  contract  a  right  to  and  a  security  on  and  an 
interest  in  all  the  property  in  existence  at  the  date  of  contract ; 
and  that  the  security  is  accompanied  by  a  power  enabling  him  at 
any  time  to  enter  upon  the  premises  and  take  the  future  property 
that  may  be  found  there.  A  power,  however,  is  very  different 
from  an  interest ;  and  if  the  extent  and  limit  of  the  contract  be 
merely  that  the  mortgagee  shall  have  such  a  power,  then  an  inter- 
est will  not  arise  under  the  power  till  the  power  is  exercised, 
*  19  subject,  however,  to  the  observations  *  which  I  shall  hereafter 
make  with  reference  to  the  execution  of  that  right. 

I  tbink  that  tbe  Vice-chancellor  was  right  in  declaring  that  the 
instrument  of  May,  1859,  did  not  operate  or  take  effect  as  an 
equitable  assignment  of  any  clay,  bricks,  and  so  forth,  which  were 
not  at  its  date  on  the  brick-field.  I  think  there  was  no  contract 
that  immediately  on  the  execution  of  the  security  the  mortgagee 
should  have  such  right,  title,  and  interest  with  respect  to  such 
future  property.  Had  there  been,  in  fact,  such  a  contract,  it 
would  have  been  an  assignment,  and  would  have  fallen  within  the 
principles  explained  by  the  House  of  Lords  in  Holroyd  v.  Mar- 
shall,  (a) 

The  second  point  to  which  the  decree  refers,  and  which  it  con- 
cludes by  declaration,  is  this :  that  the  appellants,  who  took  an 
equitable  mortgage  by  way  of  deposit  of  this  mortgage  to  Green, 

(a)  10  H.  L.  Cm.  191. 
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not  having  giyen  notice  of  their  security  to  the  original  mortgagor, 
are  bound  by  the  subsequent  dealings  between  their  mortgagor 
and  the  original  mortgagor  in  relation  to  the  original  mortgage. 
It  has  been  contended  on  behalf  of  the  appellants  that  the  evidentia 
rei  proves  that  the  original  mortgagor,  Simpson,  must  have  had 
notice  of  the  appellants'  interest.  But  even  assuming  the  evi- 
dence to  extend  thus  far,  that  Simpson  either  knew  or  had  reason 
to  believe  that  the  money  he  received  from  Green  was  obtained 
from  tlie  appellants,  it  would  stop  short  of  giving  to  Simpson  any 
ground  for  inference  or  knowledge  that  the  appellants  had  become 
the  depositees  of  this  security.  Assuming  it  to  be  probable  that 
Simpson  knew  that  Green  was  indebted  to  his  bankers  for  assist- 
ance, I  cannot  infer  that  Simpson  ought  to  have  known 
*  that  this  particular  mortgage  had  been  deposited  with  *  20 
those  bankers. 

The  declaration  in  the  decree  upon  this  point  also,  I,  therefore, 
think  perfectly  correct. 

I  think  also  that,  having  regard  to  the  inquiries  directed  by  the 
decree,  and  which  I  see  no  reason  to  disturb,  the  Vice-chancellor 
was  right  in  not  going  further  to  conclude  the  remaining  point, 
which  must  be  considered  as  remaining  open  and  unaffected  by 
the  decree.  That  point  is  this :  Beeve  was  the  mortgagee  of  the 
equity  of  redemption  which  remained  in  Simpson  after  the  securi- 
ties in  favour  of  Hendrick  and  Green,  and  by  virtue  of  his  security 
he  entered  into  possession  of  the  property  on  the  brick-field  at  the 
time  of  his  entry ;  but  Reeve  had  express  notice  of  the  security  in 
favour  of  Green,  and,  therefore,  of  the  power  thereby  given  to 
Green.  Whilst  Reeve  continued  in  that  position,  the  property  not 
being  converted  into  money,  I  apprehend  that  it  would  have  been 
competent  to  Green  and  the  assignees  of  Green  (either  the  appel- 
lants or  his  assignees  in  bankruptcy^  to  enter  upon  Reeve  being 
so  in  possession.  As  a  matter  of  fact,  the  assignees  in  bankruptcy 
of  Green  did  enter,  but  their  entry  would  not  avail  for  the  benefit 
of  the  appellants,  save  so  far  as  there  was  any  money  due  to  Green 
at  the  time  of  his  bankruptcy  upon  the  security  deposited  with  the 
appellants.  But  inasmuch  as  the  Court  intervened  in  that  state 
of  things  before  the  realization  of  the  property  and  whilst  Reeve 
remained  in  possession,  I  think  that  the  equities  of  the  parties 
ought  to  be  determined  by  a  reference  to  what  might  have  been 
done  by  any  one  of  them  under  the  powers  given  by  their  security, 

[16] 


*  20  CASES  IN  CHAKCEBT. 

and  that,  therefore,  their  priorities  will  be  regulated  hj  a  reference 
to  those  powers.  I  do  not  find  any  necessity  for  introducing 
*  21  words  into  the  decree  to  keep  that  *  matter  open,  because  it 
is  not  concluded  by  any  declaration.  It  will  arise  more  con- 
veniently and  certainly  after  the  answers  have  been  given  to  the 
inquiries ;  but  I  advert  to  it  only  for  the  purpose  of  observing  that 
I  do  not  consider  that  point  to  be  at  all  prejudiced  by  or  involved 
in  any  thing  that  the  Yice-Chancellor  has  done. 

I  affirm  tiie  decree  so  far  as  it  is  appealed  from,  and  dismiss  this 
petition  of  rehearing  with  costs. 

These  cases  came  again  before  the  Court  under  circumstances 
resulting  from  the  present  order,  and  are  reported  in  such  subse- 
quent stage  in  Messrs.  Drewry  and  Smale's  Beports.  (a) 


*  22  ♦  SCHOLEPIELD  v.  LOCKWOOD. 

1863.    November  5,  6.    Before  the  Lord  Chancellor  Lord  Westbury. 

A  husband^s  estates  were  limited  to  himself  for  life,  with  remainder  to  such  nses 
as  he  and  his  wife  should  jointly  appoint  for  the  purpose  of  raising  money  by 
way  of  mortgage  or  otherwise,  and,  subject  thereto,  to  a  termor  to  raise  certain 
moneys  due  from  the  husband,  with  remainder  to  the  wife  for  life,  and  with  an 
ultimate  remainder  to  the  husband  and  wife  in  moieties.  The  husband  and 
wife  exercised  the  joint  power,  and  thereby  raised  money  for  the  use  of  the 
husband :  Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the 
case  was  not  one  in  which  the  wife^s  estate  had  been  pledged  or  charged  for 
the  husband^s  debt ;  and  that,  as  there  was  no  charge  upon  her  estate,  there 
could  be  no  claim  on  her  part  for  exoneration  as  against  the  husband's  moiety 
of  the  estate,  under  the  limitations  of  the  settlement  subsequent  to  the  joint 
power. 

Two  of  the  settled  estates  were  at  the  date  of  the  settlement  subject  to  two 
several  mortgages,  hereinafter  called  respectively  mortgage  A.  and  mortgage 
B.  A  third  estate  was  subsequently  charged  under  the  joint  power  with  a 
mortgage  hereinafter  called  mortgage  C.  The  husband  was  tenant  for  life  in 
possession  of  all  three  estates,  and  in  1840  a  judgment  was  recovered  against 
him,  which  was  registered  about  the  same  time.  In  1841  he  became  insolvent, 
and  afterwards  the  interest  on  mortgage  A.  was  allowed  to  fall  into  arrear. 
On  the  other  hand,  the  persons  claiming  under  mortgages  B.  and  C,  which 
did  not  affect  the  property  comprised  in  mortgage  A.,  were  permitted  to 


(a)  Vol.  2.  p.  446. 
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enter  into  the  perception  of  the  rents  of  the  property  in  mortgage  to  them, 
and  those  rents  exceeded  the  interest  on  mortgages  B.  and  C,  so  that  the 
persons  claiming  under  these  mortgages  had  a  surplus  of  the  rents  in  their 
possession:  HM,  that  inasmuch  aa  when  the  judgment  was  registered  no 
surplus  of  the  rents  was  in  the  possession  of  the  mortgagees  claiming  under 
mortgages  B.  and  C,  the  judgment  creditor  was  subject  to  the  same  equity 
as  would  affect  the  tenant  for  life  himself;  viz.,  the  obligation  to  keep  down 
the  arrears  of  the  interest  on  mortgage  A.  before  he  could  claim  to  stand  in 
the  place  of  the  mortgagees  claiming  under  mortgages  B.  and  C.  in  respect 
of  the  principal  moneys  paid  off  out  of  the  rents  received  by  them. 

Semble,  that  the  case  would  have  been  otherwise  had  there  been  surplus  rents  in 
the  hands  of  the  mortgagees  in  question  at  the  date  of  the  registration  of  the 
judgment. 

Hdd,  however,  that  the  loss  must  be  actually  incurred  before  it  could  be  the 
subject  of  set-off. 

The  costs  of  an  unnecessary  party  to  an  appeal  ordered  to  be  paid  by  the  appel- 
lant. 

This  was  an  appeal  by  the  defendant  William  Ryder  Durant 
from  parts  of  a  decree  made  by  the  Master  of  the  Rolls. 

The  suit  was  instituted  by  a  judgment  creditor  of  a  deceased 
mortgagor  against  the  representative  of  the  deceased  mortgagee  in 
possession  of  parts  of  the  mortgaged  estates,  the  assignee 
in  insolvency  of  the  mortgagor,  *  and  the  appellant  who  *  23 
claimed  in  manner  herein  after  appearing  under  the  wife  of 
the  mortgagor  as  defendants.  The  object  of  the  suit  was  to  effect- 
uate the  judgments,  and  the  decision  of  the  Master  of  the  Rolls  is 
reported  on  some  points  in  Mr.  Beavan's  Reports,  (a) 

The  decision,  there  reported  as  Scholefidd  v.  Lockwood  (No.  1), 
formed  the  subject  of  the  first  part  of  the  present  appeal ;  and  the 
circumstances  under  which  it  arose,  so  far  as  they  are  material, 
were  as  follows :  — 

At  the  time  of  the  settlement  next  herein  after  referred  to, 
Thomas  Dutton,  the  deceased  mortgagor,  was  entitled  to  three 
estates.  One  of  them  was  subject  to  a  mortgage  for  1400^.,  a 
mortgage  affecting  tlie  fee-simple ;  another  was  subject  to  a  mort- 
gage, also  affecting  the  fee-simple,  for  a  sum  of  8000Z. 

By  a  post-nuptial  settlement  dated  in  the  year  1832,  and  pro- 
ceeding upon  a  contract  for  value  between  Thomas  Dutton  and 
Hannah  Dutton  his  wife,  the  three  estates  were  limited,  subject  to 
the  mortgages,  to  Mr.  Dutton  for  life,  remainder  to  such  uses  as 

(a)  Vol.  32,  pp.  484-440. 
VOL.  IV.  2   •  [  ^""^  3 
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Mr.  and  Mrs.  Dutton  should  jointly  appoint  "  for  the  purpose  of 
raising  money  by  way  of  mortgage  or  otherwise  ; "  and  in  default 
of  the  exercise  of  any  such  power,  and  subject  thereto,  to  a  trustee 
for  a  term  of  years,  upon  trust  to  raise  such  sum,  not  exceeding 
600Z.,  as  should  be  owing  by  Thomas  Dutton  in  respect  of  two 
sums  of  800Z.  each,  with  remainder  to  the  use  of  Hannah  Dutton 
the  wife  for  her  life ;  and  from  and  after  her  death,  then,  as  to  one 
moiety,  to  Thomas  Dutton  in  fee,  and  as  to  the  other  moiety 

*  24   of  the  estate  to  such  uses  as  Hannah  *  the  wife  should 

appoint  by  deed  or  will,  and,  subject  thereto,  to  herself,  in 
fee-simple. 

Subsequently  to  the  settlement,  viz.,  in  the  year  1837,  the  joint 
power  of  appointment  given  by  it  to  Mr.  and  Mrs.  Dutton  was 
exercised  for  the  purpose  of  creating  a  mortgage  for  an  aggregate 
sum  of  10002.,  viz.,  two  separate  sums  of  6002.  and  400/. 

The  Lord  Chancellor,  from  whose  judgment  the  present  state- 
ment of  the  facts  is  in  part  taken,  thought  that  there  could  be 
little  doubt  that  this  aggregate  sum  was  the  debt  of  the  husband, 
and,  in  the  first  part  of  his  judgment,  his  Lordship  assumed  that 
to  have  been  the  case. 

Thomas  Dutton  the  husband  became  insolvent  in  May,  1841, 
and  died  in  1858.  His  assignee  had  been,  as  already  stated,  made 
a  defendant  to  the  bill,  but  disclaimed  at  the  bar. 

Hannah  Dutton  survived  her  husband,  and  died  in  1859,  having 
in  1857  exercised  the  power  given  her  by  the  settlement  of  1882 
over  one  moiety  of  the  settled  estates,  and  settled  the  moiety  in 
question  in  such  a  way  as  that,  subject  to  her  life-estate  and  the 
mortgages,  the  moiety  became  vested  as  to  one-third  in  the  plain- 
tiff, and  as  to  the  remaining  two-thirds  in  the  appellant. 

It  will  be  seen  from  what  has  been  said  that  the  mortgage  for 

the  aggregate  sum  of  lOOOZ.  affected  the  inheritance  of  the  estates 

by  virtue  of  the  exercise  of  the  joint  power ;  and  the  wife  being 

entitled  under  the  subsequent  limitations  to  one  moiety  of  the 

inheritance  of  those  estates,  it  was  insisted,  both  before  the 

*  25   Master  of  *  the  Bolls  and  again  on  the  present  appeal  by 

the  appellant,  as  claiming  under  the  wife,  that  the  mortage 
in  question  was  to  be  regarded  as  for  the  husband's  benefit  alone, 
and  that,  inasmuch  as  by  the  exercise  of  the  joint  power  her  estate 
was  made  subject  to  such  mortgage,  she  was  entitled,  to  the  extent 
to  which  her  estate  was  damnified  by  the  charge  so  created,  to 
[18] 
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have  it  exonerated  out  of  the  other  moiety  limited  to  her  hus- 
band. 

The  Master  of  the  Soils  decided  against  this  view.  Scholefield 
V.  Lockwood  (No.  1).  (a) 

The  second  point,  in  respect  of  which  the  present  appeal  was 
brought,  arose  in  the  following  way :  — 

The  estates  settled  by  the  settlement  of  1882  were,  in  eflFect  and 
in  the  result,  as  has  been  seen,  settled  subject  to  three  mortgages ; 
viz.,  the  mortgage  for  1400i.,  that  for  3000/.,  and  that  for  the 
aggregate  sum  of  1000/.,  which  latter  was  vested  in  the  same 
persons  as  held  the  mortgage  for  1400/.  Tlie  mortgage  for  1400/. 
affected  one  of  the  estates ;  while  that  for  1000/.  affected  the  same 
estate  and  the  second  estate;  In  effect,  therefore,  two  of  the 
estates  were  both  subject  to  the  mortgages,  amounting  together  to 
2400/. ;  the  third  estate  was  subject  to  the  mortgage  for  8000/. 
All  the  three  estates  were  comprehended  in  the  settlement  of  1832. 
The  husband  was  tenant  for  life  of  them  all  in  possession,  and,  as 
already  stated,  he  became  insolvent  in  the  year  1841.  About  a 
twelvemonth  before,  namely,  in  July,  1840,  a  judgment  was  recov- 
ered against  him  by  Mr.  Scholefield,  the  plaintiff  in  the  suit.  That 
judgment  was  duly  registered  about  the  same  time,  and  the  judg- 
ment creditor,  therefore,  became  entitled  to  all  the  remedies  that 
were  given  by  the  Statute  1  &  2  Vict.  c.  110. 

*  Prom  and  after  the  year  1841,  the  interest  on  the  mort-  *  26 
gage  for  8000/.  was  permitted  by  the  husband  and  his  as- 
signee in  insolvency  to  fall  greatly  into  arrear.  On  the  other 
hand,  the  mortgagees  of  the  estates  charged  with  the  2400/.  were 
permitted  to  enter  into  the  perception  of  the  rents,  and  as  the 
rents  exceeded  the  interest  on  the  mortgages,  those  mortgagees 
had  a  surplus  of  the  rents  in  their  possession. 

Under  these  circumstances,  and  admitting  that  to  the  extent  of 
that  surplus,  belonging  as  it  would  do  to  the  tenant  for  life,  he 
might  be  considered  as  having  paid  off  part  of  the  principal  of  the 
mortgage,  and  that  in  an  ordinary  case  he  would  be  entitled  to 
stand  in  the  place  of  the  mortgagee  as  against  the  inheritance ;  yet 
inasmuch  as  there  was  a  third  estate  of  which  he  was  equally 
tenant  for  life,  and  as  to  the  mortgage  upon  which  he  suffered  the 
interest  to  fall  into  arrear,  the  appellant,  claiming  as  a  remainder- 

(a)  82  Beav.  434. 
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man,  insisted  before  the  Master  of  the  Rolls,  and  again  on  the 
present  appeal,  as  against  the  plaintiff  as  claiming  under  the  ten- 
ant for  life,  that  the  plaintiff  was  not  entitled  in  equity  to  claim 
the  benefit  of  a  charge  upon  the  inheritance,  so  far  as  the  appellant 
was  interested  in  it,  in  respect  of  the  surplus  rents  that  the  plain- 
tiff had  applied  in  part  payment  of  the  mortgage,  unless  the 
plaintiff  would  give  effect  to  the  obligation  incumbent  upon  him  of 
discharging  and  keeping  down  the  interest  on  the  other  mortgage 
for  3000Z. 

The  Master  of  the  Bolls  decided  this  point  also  against  the 
appellant. 

Mr,  ffobhouse  and  Mr,  Wickens  appeared  for  the  appellant ;  and 

Mr.  Selwyn  and  Mr.  E.  F.  Smith  for  the  plaintiff  in  the  suit. 

•  27       *  The  following  authorities  were  referred  to,  viz. :  — 

On  the  part  of  the  appellant  on  the  first  point,  Lancaster 
V.  Evors^  (a)  Bobinson  v.  Gee^  (J)  and  Astley  v.  The  Earl  of 
Tankerville  ;  (c)  and  on  the  second  point,  Beavan  v.  The  Earl  of 
Oxford^  (d)  Waring  v.  Coventry^  (e)  CrreBley  v.  Adderlei/y  (^)  and 
Willes  V.  Q-reenhill.  (K) 

On  the  part  of  the  plaintiff  on  the  first  point,  Jarman  on 
Wills,  (t)  and  Jenkinson  v.  Harcouri;  (Je)  and  on  the  second 
point,  Hopkinson  v.  Molt,  (I)  and  1  &  2  Vict.  c.  110,  §  13. 

Mr.  Baggallay  and  Mr,  Fooks^  for  the  defendant  Charles  Turner 
Lockwood,  who  was  the  representative  of  the  deceased  mortgagee 
m  possession,  took  no  part  in  the  argument,  but  merely  asked  the 
direction  of  the  Court  as  to  their  client's  costs  of  the  appeal. 
The  defendant,  whom  they  represented,  had  been  served  with 
notice  of  the  appeal,  but  he  was  in  the  position  of  a  stakeholder 
with  a  fund  in  hand,  for  which  he  was  accountable,  and  with 
which  he  was  ready  to  deal  as  the  Court  thought  fit. 

(a)  10  Beav.  154.  {g)  1  Swanst.  573. 

(6)  1  Ves.  Sen.  251.  *     (A)  29  Beav.  876. 
(c)  8  Bro.  C.  0.  545.  (t)  Vol.  2,  pp.  608,  609,  ed.  3. 

((2)  6  De  6.,  M.  &  6.  492.  (k)  Kay,  688. 

(«)  2  Myl.  &  E.  406.  (0   9  H.  L.  Gas.  514. 
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The  Lord  Chancellor  (after  stating  the  facts  with  reference  to 
the  first  point  under  appeal)  proceeded  as  follows  :  — 

It  has  been  long  settled  in  this  Court  that  if  the  wife's  estate  be 
charged  or  pledged  for  the  debts  of  the  husband,  she  is  entitled  to 
have  that  estate  exonerated.  Originally,  perhaps,  it  arose  in  the 
course  of  the  Court's  administration  of  the  husband's  estate, 
the  Court  giving  the  wife  *  the  benefit  of  the  husband's  con-  *  28 
tract  or  covenant  to  pay  the  money,  and,  by  virtue  o4  that 
transfer  of  the  legal  right  of  the  creditor,  giving  the  wife  a  claim 
against  the  husband's  estate.  But  after  some  time  the  form  of 
the  doctrine  assumed  a  difierent  shape,  and  then  we  find  the  lan- 
guage introduced,  —  that  the  wife  is  to  be  regarded  as  a  surety 
for  the  husband,  and  that  in  respect  of  such  contract  of  surety- 
ship she  is  entitled  to  the  ordinary  rights  of  a  surety ;  namely,  to 
have  the  debt  of  the  principal  thrown  upon  the  property  of  the 
principal. 

It  is  an  extraordinary  instance  of  the  power  assumed  by  this 
Court  (which  is  exemplified  in  many  other  instances)  of  com- 
pletely superseding  and  setting  aside  the  common  law  by  the  exer- 
cise of  what  was  little  less  than  legislative  authority ;  because  the 
common  law  says  that  there  can  be  no  contract  between  the  hus- 
band and  wife  except  through  the  medium  of  a  third  person  ;  but 
this  Court,  upon  the  transaction  alone,  without  evidence  of  any 
agreement,  creates  a  contract  of  suretyship  between  the  husband 
and  wife,  and  proceeds  upon  that  basis  to  give  the  wife,  as  against 
the  husband,  the  benefit  of  that  contract.  It  was  an  extraordinary 
thing  to  do  originally,  but  it  has  been  done  and  settled,  and  there- 
fore we  must  abide  by  it. 

Tliis  contract  of  suretyship  is  derived  only  from  the  fact  that 
the  estate  of  the  wife,  as  such,  is  charged  and  made  amenable  for 
the  debts  of  the  husband  ;  and  I  must  inquire,  therefore,  whether 
that  is  the  state  of  things  in  the  case  now  before  me  ;  because,  if 
it  be  not  the  fact  that,  strictly  and  properly  speaking,  the  estate 
of  the  wife  is,  as  such,  made  subject  to  and  charged  with  these 
mortgages,  I  shall  neither  have  authority,  and  still  less  inclination, 
to  extend  the  doctrine  so  as  to  include  property  which,  in  the 
hands  of  the  mortgagee,  cannot  be  *  properly  said  to  be  the  *  29 
estate  of  the  wife,  or  to  have  been  conveyed  as  such  by 
the  wife  to  the  mortgagee. 

[21] 
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But  it  is  plain  that  these  two  mortgages  of  600Z.  and  400?.  were 
created  by  the  joint  power  of  appointment  alone.    The  wife  levied 
no  fine.    The  wife  executed  no  deed  under  the  statute  ;  the  mort- 
gage emanated  solely  and  exclusively  from  the  power ;  and  the 
estate  conveyed  is  that  entire  estate  which  as  an  undivided  whole 
is  subjected  .to  the  power,  and  not  the  moieties  which  are  created 
by  the  subsequent  limitations.    The  ordinary  language  is  found 
also  in  this  deed  after  the  power  and  preceding  the  subsequent 
limitations^  namely,  '^  And  in  default  of  such  direction,  limitation, 
or  appointment,  and  in  case  any  such  shall  be  made,  then,  when 
and  as  the  estates  and  interests  thereby  directed,  limited,  and 
appointed  shall  respectively  end  and  determine,*'  the  estates  are 
limited  to  the  trustee  for  the  term  of  years,  with  remainder  subject 
thereto  to  the  wife  for  life,  with  remainder  in  moieties  to  the  hus- 
band and  wife.    The  only  estate  of  the  wife,  therefore,  that  I  here 
find,  is  that  estate  limited  to  the  wife  in  default  of  and  subject  to 
the  exercise  of  the  joint  power.     It  is  not  given  nor  does  it  arise 
otherwise  than  subject  to  the  power  and  so  far  as  the  exercise  of 
the  power  does  not  extend.     The  joint  power  of  appointment  was 
a  thing  that  entered  into  the  original  contract  between  the  hus- 
band and  the  wife,  upon  which  this  settlement  proceeded,  and  it 
was  created  and  given  for  the  express  purpose  of  doing  that  which 
it  has  been  the  instrument  of  effecting ;  namely,  of  raising  money 
by  way  of  mortgage,  or  otherwise  as  Thomas  Button  and  Hannah 
Dutton  from  time  to  time  should  appoint.     The  mortgage,  there- 
fore, cannot  with  propriety  of  language  be  described  as  a  mortgage 
of  the  wife's  estate.    Prom  the  act  of  the  wife  alone  the  mort- 
*  30    gagee  takes  nothing.    The  interest  of  the  mortgagee  is  *  no 
part  of  that  estate  or  interest  which  the  wife  singly  had.     It 
has  been  said  at  the  bar  that  this  is  a  technical  distinction.     It  is 
just  this  distinction,  viz. :  between  the  entire  and  undivided  estate 
which  is  made  subject  to  the  power,  and  is  held  by  the  mortgagee 
under  the  exercise  of  that  power  prior  to  the  subsequent  limita- 
tions, and  the  moiety  of  that  estate  which  is  given  to  the  wife  by 
the  subsequent  limitations,  but  subject  to  and  in  default  of  the 
exercise  of  the  power.    The  mortgagee  takes  no  interest  that  was 
limited  to  the  wife  alone.    I  have,  therefore,  here  a  mortgage  in 
which  the  wife's  estate  is  not  included,  and  as  there  is  no  charge 
there  can  be  no  claim  for  exoneration.     I  cannot  hold  that  this  is 
a  case  is  which  the  wife's  estate  has  been  pledged  or  charged  for 
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the  husband's  debt.  The  husband  incurs  no  liability  from  the  wife 
having  joined  him  in  the  exercise  of  the  joint  power,  for  that  was 
in  conformity  with  the  intent  and  purpose  of  the  settlement. 

[His  Lordship  then  stated  the  facts  with  reference  to  the  second 
point  under  appeal,  and  proceeded  as  follows :  —  ] 

Having  regard  to  the  duty  imposed  upon  the  tenant  for  life, 
resulting  from  the  relation  between  him  and  the  remainder-man,  I 
should  be  of  opinion  that,  as  between  the  tenant  for  life  and  the 
remainder-man,  the  contention  upon  the  part  of  the  latter  would 
be  well  founded,  and  that  I  could  not  permit  the  claim  of  the 
representative  of  the  tenant  for  life  to  stand  m  the  place  of  the 
incumbrancer  to  the  extent  to  which  he  had  paid  off  the  principal 
of  that  incumbrance,  unless  he  also  submitted  to  do  equity  accord- 
ing to  the  rule  of  this  Court ;  namely,  to  relieve  the  inheritance 
from  the  arrears  of  interest  which,  in  breach  of  his  ordinary  duty, 
he  had  permitted  to  accumulate. 

*  At  the  outset  of  the  argument  in  this  case,  I  was  under  *  31 
the  impression  with  regard  to  the  facts  of  this  part  of  the 
case,  that  at  the  time  when  the  judgment  was  registered  surplus 
rents  to  a  considerable  amount  were  in  the  hands  of  the  two 
mortgagees ;  in  which  case  I  apprehend  that  the  judgment  creditor 
would  have  been  entitled  to  be  regarded  as  the  specific  assignee  by 
way  of  mortgage  of  that  surplus  or  the  principal  paid  off  by  it, 
and  that  as  such  assignee  for  value  he  would  not  have  been  subject 
to  a  claim  upon  the  part  of  the  remainder-man  to  set  off  interest 
which  the  tenant  for  life  had  afterwards  permitted  to  fall  into 
arrear.  A  tenant  for  life  has  all  his  lifetime  to  pay  off  the  arrears 
of  the  interest,  and  he  cannot  be  charged  with  neglect  of  duty, 
neither  does  any  right  arise  to  the  remainder-man  until  the  death 
or  the  insolvency  of  the  tenant  for  life,  and  consequently  at  the 
time  of  the  judgment  there  would  have  been  no  equity  upon  the 
.part  of  the  remainder-man. 

I  find,  however,  that  I  was  under  a  misapprehension  as  to  the 
facts,  which  ai*e  these,  viz. :  that  at  the  time  when  the  judgment 
was  recovered,  no  sum  of  money  whatever  had  been  paid  by  the 
tenant  for  life  in  discharge  of  the  principal  of  the  mortgage ;  and 
further,  that  the  tenant  for  life  became  insolvent  before  any  portion 
of  the  rents  received  by  the  two  mortgagees  could  be  applied  in 
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part  payment  of  the  principal.  I  have,  therefore,  no  difficulty,  in 
that  state  of  things,  in  holding  that  the  judgment  creditor  is  to 
be  regarded  not  as  the  specific  assignee  of  an  existing  interest, 
but  as  the  general  assignee  by  way  of  mortgage  of  the  life-estate 
of  the  tenant  for  life  ;  and  if  he  is  entitled  only  to  be  so  regarded, 
which  in  truth  is  the  manner  in  which  his  counsel  has  put  his 
case  at  the  bar,  then  undoubtedly  the  judgment  creditor  claiming 

to  have  the  benefits  incidental  to  such  an  assignment  of  the 
*  82  life-estate  *  is  subject  to  the  same  equity  as  would  affect  the 

tenant  for  life  himself;  and  therefore  he  would  be  liable, 
claiming  in  right  of  the  tenant  for  life  by  virtue  of  that  general 
transfer,  to  a  set-off  and  equity  on  the  part  of  the  remainder-man ; 
namely,  the  obligation  to  keep  down  the  arrears  of  the  interest, 
which  it  was  his  duty  to  do,  before  he  could  claim,  under  the  same 
deed  which  created  that  duty,  the  benefit  of  standing  in  the  place 
of  the  mortgagee  in  respect  of  the  principal  moneys  paid  off  out 
of  the  rents  and  profits  of  the  life-estate.  Therefore,  I  think  it 
clear  that  the  defendant,  Mr.  Durant,  in  respect  of  his  being  the 
appointee  of  the  wife's  moiety  of  the  real  estate,  is  entitled  to 
have  the  arrears  of  interest  that  were  permitted  to  accumulate  on 
the  third  mortgage  during  the  life  of  Mr.  Dutton  set  off  and  satis- 
fied in  the  first  place  before  the  judgment  creditor,  Mr.  Scholefield, 
is  entitled  to  stand  as  an  incumbrancer  against  the  wife's  moiety  of 
the  inheritance  in  respect  of  that  part  of  the  principal  of  the  two 
mortgages  which  has  been  paid  off. 

But  this  very  peculiar  case  then  arises:  It  is  alleged  on  the 
part  of  Mr.  Scholefield  that  no  injury  or  damage  has  been  done. to 
the  wife  by  reason  of  the  interest  on  the  third  mortgage  having 
been  allowed  to  fall  into  arrear ;  because  it  is  said  that  the  wife 
has  not  paid  those  arrears,  and  never  will  pay  those  arrears  by 
reason  of  the  estate  comprehended  in  the  mortgage  for  3000/. 
being  less  in  value  than  the  principal  sum ;  and  it  is  said,  there- 
fore, that  allowing  the  arrears  of  the  interest  to  accumulate  was 
no  injury  whatever  to  Mrs.  Dutton,  interested  in  one  moiety  of 
the  equity  of  redemption,  which  was  worth  nothing,  even  if  there 
had  been  no  arrears,  seeing  that  the  30002.  was  more  than  the 
value  of  the  entirety  of  the  fee-simple  of  the  estate.  That  repre- 
sentation is  not  admitted  to  be  true  on  the  part  of  Mr.  Durant ; 

at  the  same  time,  this  much  is  admitted,  that  Mr.  Durant 
*  33    does  not  mean  to  *  claim  any  right  to  redeem  the  estate 
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charged  with  the  3000/.,  because  he  says,  "  tlie  interest  in  arrear 
is  900Z. ;  I  cannot  redeem  it  without  paying  89002.,  which  is 
more  than  its  value ;  but  if  those  arrears  had  not  exceeded  5001. 1 
should  have  been  willing  to  have  paid  3500/.,  and  therefore  to  the 
extent  of  the  500/.  I  am  damnified."  This,  I  think,  must  be  the 
subject  of  inquiry ;  because  if  there  has  been  no  loss  sustained  by 
the  remainder-man,  undoubtedly  there  can  be  no  claim  to  set-off. 
The  loss  must  be  actually  incurred  before  it  can  be  the  subject  of 
set-off.  I  must,  therefore,  reverse  that  part  of  the  decree  to  which 
this  portion  of  the  appeal  relates,  and  declare  that  in  case  it  shall 
appear  upon  the  inquiry  herein  after  directed  that  loss  has  been 
sustained  by  the  appointees  of  the  wife  by  reason  of  the  interest 
on  the  3000/.  having  been  allowed  to  fall  into  arrear,  then,  to  the 
extent  of  the  loss  so  sustained  by  Mr.  Durant,  Mr.  Durant  has  a 
right  to  claim  a  set-off  against  the  claim  made  by  the  judgment 
creditor  in  respect  of  the  money  applied  out  of  the  life-estate  in 
part  payment  of  the  principal  moneys  due  on  the  mortgages  for 
2400/. ;  and  then  direct  an  inquiry  for  the  purpose  of  ascertaining 
what  was  the  value  of  the  estate  comprised  in  the  8000/.  mortgage 
at  the.  time  of  the  death  of  Mr.  Dutton,  and  whether  any  and 
what  loss  has  been  sustained  by  Mr.  Durant  as  one  of  the  persons 
claiming  under  the  wife  by  reason  of  the  arrears  of  interest  that 
accrued  due  during  the  life  of  Mr.  Dutton. 

With  reference  to  the  costs  of  the  defendant  Charles  Turner 
Lockwood  on  the  appeal,  his  Lordship  directed  them  to  be  paid  by 
the  appellant,  the  defendant  Charles  Turner  Lockwood  having 
been  unnecessarily  brought  before  the  Court  on  the  appeal. 
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♦34  ♦HEYS  V.  ASTLEY. 

1868.    November  10.    Before  the  Lords  Justices. 

In  a  suit  for  specific  performance  of  an  agreement  for  sale  and  purchase  of  land, 
if  the  defendant  means  to  set  up  the  Statute  of  Frauds  as  a  defence,  he  must 
do  so  before  the  hearing,  at  which  time  the  defence  is  not  open  to  him, 
although  he  has  denied  the  existence  of  the  agreement  altogether.^  Per  Lord 
Justice  Enioht  Bruce. 

Observations  on  Ridgway  v.  Wharton^  8  De  6.,  M.  &  6.  677. 

This  was  an  appeal  by  the  mayor,  aldennen,  and  burgesses  of 
the  borough  of  Burnley  from  a  decretal  order  made  by  the  Vice- 
Chancellor  of  the  county  palatine  of  Lancaster  in  a  suit  for 
specific  performance  of  an  agreement  for  the  sale  of  a  piece  of 
laud.  The  appellants  were  the  principal  defendants,  and  by  the 
order  under  appeal  specific  performance  of  the  agreement  was 
ordered  as  against  them  with  costs. 

The  agreement  in  question  was  in  the  pleadings  and  in  the 
order  under  appeal  described  as  comprised  in  two  memorandums 
of  agreement,  dated  respectively  the  28d  of  July,  1869,  and  the 
16th  of  March,  1860. 

Of  these  the  first  was  as  follows,  being  signed  by  all  parties  to 
it,  of  whom  those  other  than  James  Hodgson  were  the  plaintiffs 
in  the  suit :  — 

^'  Memorandum  of  agreement  dated  the  23d  day  of  July,  1859. 
This  is  to  certify  that  I,  the  undersigned  James  Hodgson,  am  willing 
to  let  the  school-house  and  its  appurtenances,  situate  in  Coke 
Street,  Lane  Bridge,  for  the  term  of  one  year  or  more  from  this 
date  at  the  rate  of  three  shillings  per  week,  tlie  rent  to  be  paid 
fortnightly.  And  we,  the  undersigned  John  Heys,  Robert  Heys, 
John  Latham,  Charles  Catlow,  James  Sagar,  and  John  Duerden, 
agree  to  take  the  said  school  at  the  above  rent  for  the  above  terms, 
and  at  the  expiration  for  each  side  to  give  ox  take  six  months' 

^  See  Ridgway  v,  Wbarton,  8  De  G.,  M.  &  G.  677,  note  (2),  and  cases 
cited;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  149,  and  cases  in  note  (n).  Where  no 
answer  was  required  the  defendant  has  been  allowed  to  plead  the  statute  orally 
at  the  hearing.  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  656,  657 ;  Lincoln  t7.  Wright,  4 
De  G.  &  J.  16. 
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notice  before  leaving  the  premises ;  that  we  commence  on  this  day, 
the  23d  July,  1859.    I,  the  said  James  Hodgson,  also  agree 
to  *  sell  the  said  property  to  the  said  parties  for  the  sum  of    *  85 
60/.,  should  they  feel  disposed  to  purchase  the  same  within 
two  calendar  months  from  the  present  date." 

On  this  document  being  signed,  the  plaintiffs  entered  into  pos- 
session of  the  property,  and  subsequent  negotiations  between  the 
parties  resulted  in  the  signature  by  James  Hodgson,  on  the  16th 
of  March,  1860,  of  a  further  memorandum,  which  was  ihh  second 
of  the  agreements  above  referred  to,  and  was  couched  in  the  fol- 
lowing language : — 

"  I  am  willing  that  the  letting  of  the  school-room  be  prolonged 
to  five  years,  instead  of  one,  at  the  usual  rent  of  three  shillings  per 
week,  and  the  parties  now  holding  the  same  to  have  the  chance  of 
purchasing  the  same  school  during  the  same  time." 

James  Hodgson,  by  his  will  made  in  July,  1861,  devised  the 
property  to  John  Astley,  and  died  in  September,  1861.  On  the  8d 
of  February,  1862,  John  Astley  sold  it  to  John  Tomlinson,  who  on 
the  24th  of  April,  1862,  sold  it  to  the  Burnley  Improvement  Com- 
missioners, through  whom  it  became  vested  in  the  appellants. 

In  the  mean  while  the  plaintiffs  had  become  desirous  of  exercis- 
ing their  option  of  purchasing  the  property,  and  accordingly  they, 
on  the  17th  of  March,  1862,  served  a  notice  of  such  their  desire 
upon  John  Astley,  being  ignorant  that  he  had  in  the  mean  time 
parted  with  his  interest.  On  this  fact  transpiring,  the  plaintiffs, 
on  the  30th  of  April,  1862,  served  a  similar  notice  to  that  already 
given  to  Astley  upon  John  Tomlinson.  Astley  had  ts^ken  no  notice 
of  the  notice  served  on  him ;  but  Tomlinson,  in  answer  to  that 
served  on  him,  denied  the  plaintiffs'  right  to  become  pur- 
chasers, and  set  up  the  *  defence  of  purchaser  for  valuable  *  86 
consideration  without  notice.  As  has  been  stated,  Tomlinson 
had  at  this  time  sold  the  property  to  the  appellants'  predecessors 
in  title.  The  plaintiffs  were  continuously  in  the  occupation  of  the 
property. 

In  this  state  of  things,  the  original  bill  was  filed  on  the  8th  of 
June,  1862,  against  John  Astley  and  John  Tomlinson  as  the  only 
defendants  thereto ;  but  the  facts  with  reference  to  the  sale  to  the 
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appellants  and  their  predecessors  in  title  coming  out  upon  the 
answers,  the  bill  was  on>  the  18th  of  September,  1862,  amended, 
and  the  appellants  added  to  the  defendants  to  it. 

The  amended  bill  expressly  charged  upon  John  Tomlinson  notice 
of  the  agreement  entered  into  by  James  Hodgson.  The  appellants, 
by  their  answer,  set  up,  as  Tomlinson  had  done,  the  plea  of  pur- 
chaser for  value  without  notice,  denied  the  existence  of  agreement 
which  the  plaintiffs  sought  to  enforce,  and  claimed  the  same  benefit 
as  if  they  had  demurred  to  the  bill.  They  did  not,  however,  either 
by  their 'answer  or  by  plea  or  demurrer,  raise  any  defence  on  the 
Statute  of  Frauds. 

The  suit  was  heard  on  the  15th  of  May,  1868,  when  the  order 
under  appeal  was  made.  By  it  the  bill  was  dismissed  as  against 
John  Tomlinson,  with  costs  from  the  9th  of  July,  1862,  to  be  paid 
by  the  plaintiffs.    John  Astley  was  dead  at  the  date  of  the  order. 

Mr.  Little  and  Mr.  E.  R.  Turner^  for  the  appellants.  —  The  deci- 
sion of  the  Court  below  is  wrong.    No  equity  can  be  raised  out  of 
the  terms  of  the  agreement  of  July,  1850  ;  for,  in  cases  of  tenancy 
with  option  of  purchase  within  a  limited  time,  the  option  must  as 
a  rule,  from  which  there  is  nothing  in  the  present  case  to 
*  37   make  it  an  *  exception,  be  exercised  within  that  limited  time. 
Pyke  V.  Nbrthwoodj  (a)  Pegg  v.  Wisden.  (6)    Here  the  plain- 
tiffs did  not  exercise  the  option  given  them  within  the  two  months 
by  the  agreement  limited  for  the  purpose.    The  agreement  then  is 
gone ;  for  it  cannot  be  considered  as  kept  alive  by  the  memorandum 
of  March,  1860.    That  was  an  independent  document,  as  is  clear 
from  its  not  containing  any  such  reference  to  the  earlier  agreement 
as  would  have  been  necessary  to  take  the  case  out  of  the  Statute  of 
Frauds,  and  let  in  parol  evidence  to  connect  the  two.     Olinan  v. 
Cooke  J  (c^  Hinde  v.  Whitehouie^Cd)  Dobell  v.  Hutchinson^  (e)  Ridg- 
way  V.  Wharton^  (^g)  Peek  v.  North  Staffordshire  Railway  Com- 
pany^ (K)  Sugden's  Vendors  and  Purchasers,  (i)     But  being  such 
an  independent  document,  it  was  not  one  which  could  be  made  the 
groundwork  of  a  suit  for  specific  performance.    So  far  as  it  can  be 
called  an  agreement  at  all,  it  is- open  to  many  objections,  which 

(a)  1  Beav.  152.  (e)  3  Ad.  &  Ell.  355. 

(h)  16  Beav.  239.  \g)  On  Appeal,  6  H.  L.  Cas.  238. 

(c)  1  8ch.  &  Lef.  22.  QC)  10  H.  L.  Cas.  473. 

((Q  7  East,  558,  569, 570.  (i)  13th  ed.  p.  Ill ;  14th  ed.  p.  14. 
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would  prevent  its  being  made  the  groundwork  of  such  a  suit.  Thus 
it  is  bad  for  want  of  mutuality,  and  it  contains  stipulations  which 
Mr.  Hodgson  could  not  have  enforced  against  the  plaintiffs.  Again, 
it  is  not  a  sufficient  agreement  within  the  Statute  of  Frauds.  Noth- 
ing is  said  in  it  about  the  price  at  which  the  purchase  is  to  be  made : 
Clinan  v.  Cooke ;  (a)  nor  is  the  property  sufficiently  defined.  It  is 
true  that  we  have  not  set  up  the  defence  on  the  statute  in  any  way ; 
but  we  deny  the  existence  of  any  agreement,  and  therefore  are  enti- 
tled to  take  the  benefit  of  the  defence.    Ridgway  v.  Wharton.  (V) 

[The  Lord  Justice  Turner.  —  Is  there  not  a  later  case, 
in  *  which  we  declined  to  follow  that  case  ?]  *  38 

In  Wood  V.  Midgley  (c)  it  was  held,  that  the  benefit  of  the  statute 
might  be  taken  by  demurrer,  the  judgment  of  the  Court  going  on  the 
fact  that  it  is  incumbent  on  a  plaintiff  to  state  facts  entitling  him 
to  equitable  relief.  The  case  of  Ridgway  v.  Wharton  (d)  is  re- 
ferred to  by  Lord  St.  Leonards  (c)  without  remark.  At  any  rate, 
the  decretal  order  should  not  have  been  made  against  us  with 
costs. 

They  also  referred  to  Price  v.  Ghriffith^  (jg^  arguing,  that  even  if 
the  memorandum  of  March,  1860,  did  sufficiently  refer  to  an  ante- 
cedent document,  there  was  nothing  to  show  that  that  antecedent 
docimient  was  the  agreement  of  July,  1859. 

Mr.  R.  0.  Ohriatiej  for  the  plaintiffs,  was  not  heard. 

The  Lord  Justice  Knight  Bruce.  —  Assuming  the  doctrine  of 
part  performance  to  have  no  application  to  this  case,  I  am  not  con- 
vinced that  upon  any  view  whatever  the  Statute  of  Frauds  has  any 
application  to  it.  But  if  it  would  or  might  have  been  useful  to  the 
appellants  to  seek  the  aid  of  the  statute,  it  has  not  been  done ;  and, 
in  my  judgment,  according  to  the  rules  and  course  of  the  court,  that 
not  having  been  done,  whatever  may  be  said  as  to  the  agreement, 
the  Statute  of  Frauds  cannot  be  resorted  to.  (A) 

• 

(a)  1  Sch.  &  Lef.  22.  (c)  5  De  G.,  M.  &  6.  41. 

(6)  8  De  G..  M.  &  G.  677.  (d)  8  De  G..  M.  &  G.  677. 

(e)  Sugd.  v.  &  P.,  13th  ed.  p.  122;  Uth  ed.  p.  149. 

(g)  1  De  G.,  M.  &  G.  80. 

(K)  See  Homfray  o.  Fothergill,  L.  R.  1  Eq.  567,  572. 
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That  being  so,  the  agreement  is,  in  my  judgment,  on  the 

*  39   evidence,  plainly  and  clearly  proved  and  valid ;  and  I  *  am 

surprised  at  finding  the  appellants  here.  As  to  costs,  I  am 
not  sure  that  the  appellants  have  not  been  too  leniently  dealt  with 
by  his  Honor  the  Vice-Chancellor  of  the  Duchy.  However,  so  it 
is ;  and  I  think  that  even  if  there  might  have  been  some  considera- 
tion as  to  the  costs  in  respect  of  the  presence  of  the  other  defend* 
ant  who  has  been  mentioned,  the  matter  is  too  trifling  to  be  attended 
to,  regard  being  had  to  the  merits  of  the  case  in  other  respects.  In 
my  judgment  nothing  can  usefully  be  said  against  the  decree  on  the 
part  of  the  appellants. 

The  costs  of  the  appeal,  however,  will  depend  upon  the  judg- 
ment of  my  learned  brother ;  in  my  view,  the  appeal  should  be 
dismissed  with  costs. 

The  Lord  Justice  Turner. — I  do  not  think  it  necessary,  in  the 
view  which  I  take  of  this  case,  to  say  any  thing  with  respect  to 
Ridgway  v.  Wharton^  (a)  before  the  Lord  Chancellor.  Nor  is  it 
necessary  for  me  to  give  any  opinion  on  the  pomt  whether  in  the 
present  case  there  is  sufficient  reference  in  the  document  of 
March,  1860,  to  the  earlier  agreement  of  July,  1859.  I  give  the 
appellants,  therefore,  the  full  benefit  of  their  arguments  on  these 
points.  I  will  go  further,  and  assume  in  their  favour  that  the 
memorandum  of  March,  1860,  is  to  be  considered  as  an  independent 
agreement. 

What,  then,  when  the  case  is  so  considered,  was  that  indepen- 
dent agreement?  It  was  one  on  the  part  of  Mr.  Hodgson  to 
extend  the  term  of  the  lease,  and  to  extend  the  time  for  the  pur- 
chase for  a  correlative  period.     It  may  well  be,  that  the 

*  40    agreement  might  be  capable  of  *  being  enforced  only  so  far 

as  respects  the  extension  of  the  time  for  the  duration  of  the 
lease.  It  may  well  be,  that  if  these  tenants  had  not  observed  the 
conditions  of  the  agreement,  it  would  not  have  been  in  their 
power  to  avail  themselves  of  the  provisions  contained  in  the  agree- 
ment extending  the  period  for  purchase.  But  no  such  case  is 
alleged  on  the  part  of  the  appellants,  nor  Is  it  alleged  on  their 
part  that  the  tenants  were  ever  in  default.  There  is  nothing  in 
any  way  to  destroy  whatever  effect  the  last  clause  of  the  memo- 

(a)  3  De  6.,  M.  &  0.  677. 
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randum  of  March,  1860,  may  have  on  the  period  fixed  for  the 
exercise  of  the  option  by  the  original  agreement.  It  seems  to  me 
that  the  case  is  complete  on  that  point.  There  is  nothing  in  the 
argument  that  the  memorandum  in  question  might  refer  to  a 
different  agreement. 

We  must  do  justice  between  the  parties  on  the  whole  case  as 
made  before  us  ;  and  the  prayer  for  general  relief  would  be  suflB- 
cient,  if  necessary,  to  enable  us  to  do  so  in  the  present  ease.  I 
quite  concur  with  my  learned  brother  in  thinking  that  the  appeal 
should  be  dismissed  with  costs. 


♦  BURDETT  V.  HAT.  •  41 

1863.    NoTember  13.    Before  the  Lord  Chancellor  Lord  Westburt. 

It  18  irregular  for  the  Court,  upon  a  defendant's  motion  to  dissolve  an  injunction 
obtained  against  him  ex  parte,  to  grant  any  new  injunction,  and  especially  so 
if  the  new  injunction  is  not  granted,  in  the  terms  of  the  prayer  of  the  bill.* 

This  was  an  appeal  by  Thomas  Herbert  Edmands,  one  of  the 
two  defendants  to  the  suit,  from  an  order  of  the  Master  of  the 
Bolls  granting  an  injunction.  The  injunction  was  not  in  the  terms 
of^the  prayer  of  the  bill,  and  it  was  made  on  the  appellant's  appli- 
cation to  dissolve  an  injunction  against  him  obtained  ex  parte  by 
the  plaintiff  in  the  terms  of  the  prayer  of  the  bill. 

The  case  made  by  the  bill  was,  that  the  plaintiff  in  the  suit, 
Robert  Burdett,  had  agreed  to  purchase  from  the  defendant  Wil- 
liam Hay  the  business  of  a  rectifier  and  wine-merchant,  carried 
on  under  the  firm  of  Grimble  &  Co.,  and  that  by  the  agreement 
for  the  purchase,  dated  the  27th  of  July,  1868,  it  was  agreed  that 
the  defendant  William  Hay  should  assign  to  the  plaintiff  (amongst 
other  things)  the  books  of  account,  and  all  and  every  other  the 
implements  and  articles  and  things  then  used  in  carrying  on  the 
business ;  that  by  a  subsequent  agreement,  dated  the  8d  of  Sep- 
tember, 1863,  it  had  been  agreed  that  the  books  of  account  and 
other  books,  which  at  that  date  were  not  forthcoming,  they  having 

^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1618,  1619. 
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been  removed  by  the  orders  of  the  defendant  William  Hay,  should 
be  deposited  at  the  counting-house  of  the  business  for  the  joint 
benefit  of  both  parties  so  long  as  any  of  the  book-debts  remain  to 
be  got  in  ;  that  it  was  part  of  the  agreement  that  the  book-debts 
should  remain  on  the  books,  and  be  collected  by  the  plaintiff;  and 
that  tlie  defendant  William  Hay  should  not  at  any  time  thereafter 
carry  on  or  be  concerned,  directly  or  indirectly,  in  any  distillery  or 
business  of  the  same  kind  as  was  at  the  date  of  the  purchase  car- 
ried on  by  him. 
♦  42  *  The  bill  then  alleged,  that,  notwithstanding  the  agree- 
ment, the  defendant  William  Hay  had  declined  to  return  the 
books,  and  had  retained  the  same  in  order  to  enable  him,  in  viola- 
tion of  the  agreement,  to  collect  the  debts  of  the  business ;  and 
that  on  the  8th  of  September,  1868,  an  advertisement  had  appeared 
announcing  that  the  partnership  between  William  Hay  and  the 
appellant  had  been  dissolved,  that  neither  of  them  would  be  in  any 
way  responsible  for  any  business  that  might  be  in  future  carried 
on  under  the  firm  of  Grimble  &  Co.,  and  that  the  appellant  would, 
at  an  early  date,  wait  upon  the  customers  for  further  orders. 

The  bill  further  stated,  that  a  circular  letter,  dated  the  8d  Sep- 
tember, 1863,  had  been  also  sent  to  the  customers  of  the  late  busi- 
ness, stating  that  the  current  book-debts  due  to  the  late  firm  would 
be  collected  under  the  sole  direction  and  for  the  separate  account 
of  the  defendant  William  Hay. 

The  bill  prayed,  — 

(1.)  An  order  upon  both  the  defendants  for  the  delivery  up  to 
the  plaintiff  of  all  books  of  account  and  other  books  in  their  pos- 
session that  had  been  used  in  the  business,  and  also  of  all  bills  or 
notes  of  any  customers  or  persons  indebted  to  the  business  ; 

(2.)  An  injunction  against  both  the  defendants  to  restrain  them 
from  collecting  or  receiving  any  book-debts  or  sums  of  money  due 
in  respect  of  the  business  ; 

(3.)  An  injunction  against  the  defendant  Thomas  Herbert 
Edmands  to  restrain  him  from  then  or  at  any  time  thereafter 
carrying  on  or  being  concerned,  either  directly  or  indirectly,  in 
any  distillery  or  business  of  the  •  same  kind  as  that  at  the  date 
of  the  agreement  *  of  the  27th  July,  1863,  carried  on  by  the 
defendants ; 
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*  (4.)  For  payment  by  the  defendants  of  the  costs  of  the   *  48 
suit;  and^ 

(5.)  For  farther  or  other  lelief.^ 


Honor  the  Master  of  the  Bolls  having,  on  the  11th  of  Sep- 
tember, 1868,  granted  an  injunction  against  the  appellant  in  terms 
of  the  8d  paragraph  of  the  prayer  of  the  bill  on  the  ex  parU 
application  of  the  plaintiff,  the  appellant  moved  to  dissolve  it. 
On  the  hearing  of  this  motion,  on  the  22d  of  October,  1863,  his 
Honor  ordered  that  the  order  of  the  11th  September,  1868,  should 
be  discharged,  and  that  in  lieu  thereof  an  injunction  should  be 
awarded  to  restrain  the  appellant,  in  any  business  as  a  distiller 
and  wine-merchant  in  which  he  might  be  engaged,  either  sepa- 
rately or  jointly,  from  'advertising  or  holding  out  to  the  public 
that  he  was  a  partner  in  the  late  firm  of  Grimble  &  Co.,  or  in  any 
respect  interested  therein  or  connected  therewith,  and  also  from 
soliciting  the  business  or  custom  of  any  or  any  one  of  the 
customers  of  the  late  firm. 

This  was  the  order  under  appeal ;  and 

Mr.  W.  W.  Cooper  (^Mr.  Hohhovse  with  him),  for  the  appellant, 
having  stated  the  &cts, 

Mr.  Selwyn  and  Mr.  Beales  were  called  upon  to  support  the 
order  of  the  Court  below.  They  argued  that  the  injunction  which 
formed  the  subject-matter  of  the  appeal  was  in  substance  in 
accordance  with  the  prayer  of  the  bill,  which,  indeed,  asked  for 
more  than  the  existing  ii^junction  gave  Hie  plaintiff.  Moreover, 
the  case  was  one  of  fraud  on  the  part  of  the  appellant. 

The  Lord  Chancellor  (without  calling  for  a  reply)  said 
that  there  had  been  considerable  irregularity  in  what  *  had  *  44 
been  done.  An  injunction  should  not  travel  out  of  the  terms 
of  the  prayer  of  the  bill,  and  must  be  dissolved,  if  at  all,  in  the 
usual  way.  In  the  present  case  the  motion  to  dissolve  was  per- 
fectly regular,  but  upon  hearing  it  the  Court  had,  at  the  instance 
of  the  plaintiff  in  the  suit,  without  any  new  motion  and  without 
further  evidence,  granted  a  new  injunction  against  the  appellant, 
quite  different  from  that  prayed  by  the  bill,  and  one  which,  even 
assuming  the  Court  to  have  the  power  on  such  a  motion  of  grant- 
voL.  IV.  8  [88  ] 
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ing  a  new  injunction^  was  not  in  any  way  comprehended  under  the 
relief  prayed  by  the  bill.  Before  bills  were  printed,  it  had  been 
usual  in  terms  to  repeat  the  form  of  the  injunction  sought  by  the 
bill  in  the  prayer  of  process  annexed  to  the  bill.  At  present  the 
prayer  of  process  no  longer  formed  part  of  the  bill.  The  rule  of 
the  Court,  however,  remuned  the  same  as  before ;  viz.,  that  the 
injunction  granted  must  be  such  an  injunction  as  was  prayed  by 
the  bill  and  process.  But  here  the  injunction  sought  by  the  bill 
was  one  thing,  that  granted  by  the  order  under  appeal  a  totally 
different  thing.  The  first  assumed  that  the  appellant  had  been 
connected  with  the  business ;  the  second  that  he  had  not.  Upon 
the  merits,  as  well  as  upon  the  technical  objection  of  the  irregu- 
larity of  the  substituted  injunction  having  been  granted  upon  the 
appellant's  motion  to  dissolve,  —  a  motion  heard  on  a  correct  and 
proper  notice  for  that  purpose,  —  the  appeal  must  be  allowed,  and 
the  ex  parte  injunction  dissolved,  and  the  appellant  must  have  the 
costs  in  the  Court  below  of  the  motion  to  dissolve. 


•45  ♦NESBITT  i;.   BERRIDGE. 

BUTLER  V.  BERRIDGE. 

1868.    November  14,  16.    Before  the  Lord  Chancellor  Lord  Wsstburt. 

The  sale  of  an  equity  of  redemption  in  a  reversionary  interest  belonging  to  the 
mortgagor  and  in  two  policies  of  assurance  on  his  life  was  set  aside  on  the 
ground  of  undervalue.^  The  two  mortgaged  policies  of  assurance  having  in 
the  purchaser's  hands  been  allowed  to  lapse,  and  a  new  policy  having  been 
substituted  for  them  by  the  purchaser :  Hdd,  that  the  vendor  was  at  liberty 
to  adopt  what  the  purchaser  had  done  in  the  matter  of  the  substitution  of  the 
new  policy,  and  was  on  redeeming  entitled  to  the  substituted  policy  as  part 
of  the  equity  of  redemption. 

Causes  being  heard  on  replication,  and  the  bills  being  dismissed  as  against  one 
defendant,  a  codefendant  was  not  allowed  to  read  the  dismissed  defendant's 
answer  against  the  plaintiff  appealing,  but  not  by  his  appeal  seeking  to 
reverse  the  dismissal. 

>  See  1  Sngden  V.  &  P.  (8th  Am.  ed.)  276,  276,  et  seq. ;  Edwards  v,  Burt,  2 
De  6.,  M.  &  G.  55,  note  (1),  and  cases  cited. 
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This  was  an  appeal  by  the  plaintiff  in  the  second  of  the  above- 
mentioned  suits  from  part  of  a  decree  made  by  the  Master  of  the 
Bolls  in  the  two  suits,  whereby  his  Honor  held  that  the  appellant 
was  not  entitled  to  the  proceeds  of  a  policy  of  1200/.  under  the 
circumstances  hereinafter  mentioned,  and  decreed  accordingly, 
dismissing  with  costs,  as  part  of  his  decree,  the  bill  in  the  second 
suit  as  against  all  the  defendants  thereto.  The  case  in  the  Court 
below  is  in  part  reported  in  Mr.  Beavan's  Reports,  (a)  where  the 
facts  are  fully  stated.  For  the  purposes  of  the  present  report,  the 
following  statement  of  tliem  is  sufficient :  — 

By  two  indentures,  dated  respectively  the  1st  of  January,  1855, 
and  the  19th  of  November,  1855,  Joseph  Bay  Nesbitt,  the  plaintiff 
in  the  first  of  the  above-mentioned  suits,  assigned  his  interest  in 
a  sum  of  8978Z.  4«.  consols,  which  was  subject  to  the  provisions  of 
the  will  of  his  late  father.  General  Nesbitt,  and  two  policies  effected 
by  himself  on  his  own  life  for  700/.  and  200/.  respectively  to  a 
Miss  Jackson  by  way  of  mortgage  for  securing  800/.  He  cove- 
nanted to  keep  up  the  policies,  and  the  mortgage-deeds  pro- 
vided, that  in  the  event  of  his  *  making  default  in  so  doing,  *  46 
and  the  mortgagee  entering  into  possession,  she  might  keep 
them  up  and  retain  the  amounts  expended  by  her  in  so  doing  out 
of  the  mortgaged  property. 

Miss  Jackson  did  eventually  enter  into  the  receipt  of  the  divi- 
dends on  the  stock,  and  kept  up  the  policies  mortgaged  to  her 
until  the  sale  to  the  defendant  Charles  Bunyard  mentioned  below. 

Joseph  Bay  Nesbitt,  afterwards  getting  into  embarrassed  cir- 
cumstances, agreed  on  the  10th  of  December,  1856,  with  the 
defendant  Simon  Abraham  Eisch  for  the  sale  to  him  of  his 
(Joseph  Bay  Nesbitt's)  equity  of  redemption  in  the  policies  and 
in  his  interest  in  the  3978/.  4«.  consols,  and  also  an  expectant 
reversionary  interest  to  which  he  was  entitled  under  his  father's 
will  for  75/. 

Two  months  afterwards  the  defendant  Simon  Abraham  Kisch, 
by  way  of  subsale,  sold  the  purchased  property  to  the  defendant 
Charles  Bunyard  for  125/. ;  and  by  a  deed  dated  the  7th  of  Jan- 
uary, 1857,  in  consideration  of  75/.  paid  by  him  to  Joseph  Bay 
Nesbitt,  and  of  50/.  paid  by  him  to  the  defendant  Simon  Abraham 
Eisch,  the  property  was  assigned  by  Joseph  Bay  Nesbitt  and  the 

(a)  Vol.  82,  p.  282. 
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defendant  Simon  Abraham  Eisch  to  the  defendant  Charles  Bun- 
yard. 

The  defendant  Charles  Bunjard,  having  allowed  the  two  policies 
for  7002.  and  200/.  to  lapse,  on  the  5th  of  January,  1859,  effected 
a  new  policy  on  the  life  of  Joseph  Ray  Nesbitt  for  1200Z.  Miss 
Jackson,  at  the  instance  of  the  defendant  Charles  Bunyard,  agreed 
to  accept  this  policy  in  lieu  of  the  two  lapsed  policies ;  and 
*47  by  an  indenture  of  the  21st  of  January,  1867,  it  was  •as- 
signed to  her  by  way  of  mortgage  accordingly,  in  substitu- 
tion for  the  two  lapsed  policies,  but  subject  to  the  provisions  of 
the  mortgage-deeds  relating  thereto.  Joseph  Ray  Nesbitt  was  no 
party  to  this  transaction. 

Afterwards,  the  property  sold  to  the  defendant  Charles  Bunyard, 
with  the  exception  that  the  existing  policy  for  1200Z.  now  repre- 
sented the  lapsed  policies  for  700/.  and  200/.,  was  resold  by  him 
through  the  medium  of  the  defendant  Thomas  Cave  (who  shared 
with  the  defendant  Charles  Bunyard  the  profit  acquired  by  the 
latter  on  the  transaction)  to  the  defendant  Mrs.  Berridge,  then 
Miss  Rogers,  for  500/.,  and  it  was  conveyed  to  her  by  an  indent- 
ure of  the  21st  of  March,  1857,  whereby  she  covenanted  in  the 
usual  way  to  take  upon  herself  Miss  Jackson's  mortgage.  This 
she  did,  paying  off  in  fact  afterwards  the  mortgage  and  taking  a 
transfer  of  it,  and  also  of  the  1200/.  policy  to  herself.  This  policy 
she  kept  up  at  her  own  expense. 

In  this  state  of  things,  Joseph  Ray  Nesbitt,  in  the  year  1860, 
instituted  the  first  of  the  above-mentioned  suits  against  Mr.  and 
Mrs.  Berridge,  Simon  Abraham  Kisch,  Charles  Bunyard,  and 
Thomas  Gave,  as  defendants,  the  three  last-named  defendants  being 
made  so  by  amendment.  The  bill  sought  to  set  aside  the  sale  of 
the  property  on  the  grounds  of  inadequacy  of  price^  fiduciary  rela- 
tionship, and  duress  and  notice,  and  asked  for  consequential  relief, 
but  made  no  claim  to  the  1200/.  policy. 

In  September,  1861,  Joseph  Ray  Nesbitt  died,  and  the  amount 
due  on  this  policy  was  received  by  Mrs.  Berridge.  Thereupon  a 
supplemental  suit,  the  second  of  the  above-mentioned  suits,  was 
instituted  by  the  personal  representative  of  Joseph  Ray  Nesbitt, 
and  in  this  suit  a  claim  was  made  to  the  produce  of  tiie  1200/. 

policy  also. 
*  48       *  The  two  suits  came  on  before  the  Master  of  the  Rolls 
on  replication,  and  his  Honor,  upon  the  evidence  before  the 
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Conrfc,  set  aside  the  purchase  by  Mrs.  Berridge  on  the  ground  of 
its  being  a  purchase  of  a  reversion  at  an  undervalue,  of  which  fact 
she  must  be  held  to  have  had  notice.  This  part  of  his  Honor's 
decree  was  not  appealed  against,  and  the  Lord  Chancellor,  in 
giving  judgment  on  the  present  appeal,  expressed  his  opinion  that, 
circumstanced  as  the  case  was,  a  wise  discretion  had  been  exer* 
cised  in  refraining  from  appealing  therefrom,  although  his  Lord- 
ship thought  there  might  have  been  some  difficulty  in  setting 
aside,  on  the  ground  of  inadequacy  of  consideration,  a  sale  of  a 
present  and  a  reversionary  interest  for  one  single  sum,  a  difficulty 
arising  from  the  difficulty  of  apportioning  the  purchase^moneys 
between  the  present  and  the  reversionary  interests, — a  case,  how- 
ever, not  then  in  question.  The  Master  of  the  Rolls,  however, 
with  reference  to  the  right  to  the  produce  of  the  1200Z.  policy, 
held,  that  inasmuch  as  Joseph  Bay  Nesbitt  could  not  have  been 
compelled  to  pay  the  premiums  on  the  policy  in  the  first  instance, 
his  representative  could  not  be  entitled  to  its  produce,  and  dis- 
missed the  supplemental  bill  with  costs ;  and  from  this  latter 
holding,  and  the  portion  of  the  decree  which  was  founded  on  it, 
the  present  appeal  was  brought. 

Mr.  Selwyn  and  Mr.  Birhbeck  supported  the  appeal. 

Mr,  Hobhouse  and  Mr»  IHckenaan  appeared  for  the  respondents, 
Mr.  and  Mrs.  Berridge. 

The  Lord  Chancellor,  after  stating  the  facts  of  the  case,  said, 
that  in  considering  the  question  under  appeal,  viz.,  the  right  of 
the  appellant,  as  the  representative  of  Joseph  Bay  Nesbitt  the 
mortgagor,  to  the  proceeds  of  the  1200/.  policy,  it  must  be 
remembered  that  what  the  *  defendant  Charles  Bunyard  had  *  49 
done  in  the  matter  to  the  substitution  of  this  policy  for  the 
lapsed  policies,  and  whereby,  in  fact,  this  12002.  policy  became 
subject  to  the  same  equity  of  redemption  as  that  to  which  the 
lapsed  policies  had  been  subject,  he  had  done  in  his  assumed 
capacity  of  assignee  of  the  lapsed  policies.  But  the  assignment 
of  those  to  him  having  been  set  aside,  that  equity  of  redemption 
reverted  to  the  original  mortgagor.  The  acts,  therefore,  of  the 
defendant  Charles  Bunyard,  in  his  assumed  capacity  of  an 
assignee,  must  be  taken  as  acts  for  and  on  behalf  of  tiie  real  owner 
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of  the  equity  of  redemption,  who  was  at  liberty  to  adopt  sach  acts 
if  he  pleased ;  and  for  him  the  substituted  policy  was  in  the  hands 
of  the  defendant  Charles  Bunyard,  and  persons  claiming  under 
him,  impressed  with  a  trust.  It  followed  that  Joseph  Ray  Nesbitt 
in  his  lifetime  had  been,  and  the  appellant  as  his  representative 
now  was,  entitled  to  claim  the  benefit  of  whatever  had  been  done 
in  respect  of  the  equity  of  redemption,  and  to  redeem  tlie  substi- 
tuted policy  in  the  same  way  as  he  could  have  redeemed  the  lapsed 
policies. 

That  portion,  therefore,  of  the  decree  of  the  Master  of  the  Rolls 
which  was  under  appeal  would  be  reversed,  and  there  would  be  a 
declaration  that  the  1200Z.  policy  was  part  of  the  equity  of 
redemption,  and  belonged,  by  reason  of  the  sale  of  the  equity  of 
redemption  having  been  set  aside,  to  the  appellant,  as  the  repre- 
sentative of  Joseph  Ray  Nesbitt.  Consequential  upon  this,  that 
portion  of  the  decree  which  dismissed  the  supplemental  bill  with 
costs  must  also  be  reversed.  This  dismissal  had  probably  arisen 
from  the  fact  of  the  Master  of  the  Rolls  having  decided  against 
the  claim,  which  was  for  the  first  time  raised  in  that  suit ;  but  his 

Lordship  was  not  prepared  to  say  that  that  bill  was  not 
*  50    properly  or  *  regularly  filed  by  the  representative  of  the 

deceased  plaintiff,  although  strictly  perhaps  it  was  not  abso- 
lutely necessary,  (a) 

As  to  the  costs  of  the  suits,  (6)  usually,  in  the  absence  of  mis- 
conduct, in  cases  like  the  present,  the  assignment  was  set  aside 
and  no  costs  given  to  either  party.  It  appeared  in  the  present 
case  that  a  proposition  for  a  compromise  had  been  made  by  the 
solicitors  of  Joseph  Ray  Nesbitt  to  the  solicitor  of  the  defendants 
Mr.  and  Mrs.  Berridge  prior  to  the  filing  of  the  bill  in  the  first 
suit.  That  proposition  had  not  been  entertained  ;  yet  the  claim 
of  the  plaintiffs  was  well  founded.  On  the  other  hand,  the  suits 
had  been  misconceived,  in  so  far  as  the  defendants  Simon  Abraham 
Kisch,  Charles  Bunyard,  and  Thomas  Cave  had  been  brought 
before  the  Court;  and  the  allegations  of  fraud  and  misconduct 
against  these  defendants  were  also  unfounded.    Upon  the  whole, 

(a)  As  to  this  point,  and  that  objections  taken  to  the  aupplemental  bill  at  the 
hearing  were  too  late,  Ranger  v.  The  Great  Western  Railway  (18  Sim.  36S), 
Walford  v,  Pemberton  (ib.  441),  had  been  cited  in  the  argument. 

(5)  As  to  which  Foster  v.  Roberts  (29  Beav.  467)  had  been  referred  to  in  the 
argument. 
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therefore,  his  Lordship,  thought  that,  instead  of  apportioning  the 
costs,  the  decree  should  be  in  favour  of  the  appellant,  without  costs ; 
and  that  the  special  directions  as  to  costs  which  had  been  given  in 
the  decree  of  tiie  Court  below  should  be  varied  accordingly. 

Causes  being  heard  on  replication,  and  the  bills  being  dismissed  as  against 
one  defendant,  a  coidefendant  was  not  allowed  to  read  the  dismissed  defendant's 
answer  against  the  plaintiff  appealing,  but  not  by  his  appeal  seeking  to  reverse 
the  dismissal. 

A  minor  question  arose  during  the  argument  of  the  present 
appeal  under  the  following  circumstances :  As  has  been 
stated,  the  suits  were  heard  on  replication,  and  *the  bills  had  *  51 
been  dismissed  in  the  Court  below  as  against  the  defendants 
Simon  Abraham  Eisch,  Charles  Bunyard,  and  Thomas  Cave.  On 
the  appeal,  Mr.  Hohhousey  on  the  part  of  the  defendants  Mr.  and 
Mrs.  Berridge,  proposed  to  read  the  answer  of  the  defendant 
Simon  Abraham  Kisch  as  evidence  against  the  appellant.  The 
answer  had  been  verified  by  affidavit  in  the  manner  usual  when  a 
cause  is  heard  on  replication. 

Lord  V.  Colmn,  (a)  Stephens  v.  Seathcotey  (6)  Morgan's  Chan- 
cery Acts  and  Orders,  (c)  were  referred  to  on  the  point. 

The  Lord  Chancellor  declined  to  allow  the  answer  to  be  read, 
saying  that  the  defendant  Simon  Abrahani  Eisch  had  been  dis- 
missed, and  was,  therefore,  not  a  party  to  the  cause,  and  that  the 
part  of  tlie  decree  dismissing  him  was  not  under  appeal. 

(a)  3  Drew.  222.       (6)  1  Dr.  &  Sm.  138.        (c)  4th  ed.  pp.  170,  186. 
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♦62  *  SCHNEIDER  v.  SHRUBSOLE. 

SHRUBSOLE  v.  SCHNEIDER. 

1863.    November  16.    Before  the  Lord  Chancellor  Lord  Wbstbijbt. 

One  of  the  Yice-Chancellorfl,  on  the  hearing  of  a  cause  and  cross  cause,  directed 
a  trial  by  jury  before  himself.  Neither  party  requested  the  adoption  of  this 
course,  and  it  was  alleged  by  one  of  them  to  be  incanTenient :  HM^  to  be  a 
matter  resting  wholly  in  the  discretion  of  the  Court  below,  and  one  which 
could  not  be  the  subject  of  an  appeal.' 

This  was  an  appeal  by  Mr.  Shrubsole,  one  of  tiie  defendants  in 
the  first  and  the  plaintiff  in  the  second  of  the  above-mentioned 
causes  (which  were  cause  and  cross  cause),  from  a  direction  given 
by  his  Honor  the  Vice-Chancellor  Kindbrslby  on  the  hearing  for 
a  trial  before  himself  and  a  special  jury.  This  direction  was  not 
given  in  consequence  of  any  request  by  either  party ;  and  objec- 
tions being  raised  to  it  in  the  Court  ^  below  on  the  ground  that 
many  of  the  appellant's  witnesses  were  foreigners  living  abroad, 
his  Honor  said,  that  if  a  proper  case  were  made  for  it,  their 
depositions  might  be  received. 

Mr.  Gldsee  and  Mr.  G.  T,  SwaiMton^  for  the  appellant,  having 
opened  the  appeal, 

Tlie  Lord  Chancellor  was  of  opinion  that  a  direction  given  by  a 
Judge,  in  the  exercise  of  his  discretion,  requiring  a  personal 
examination  of  witnesses  before  himself,  could  not  be  the  subject 
of  an  appeal ;  and  without  calling  upon  i^.  Baily  and  Mr.  Ren- 
shaw  for  the  respondent,  his  Lordship  directed  the  petition  of 
rehearing  to  stand  over. 

^  In  New  Jersey  no  appeal  lies  from  an  order  of  the  Court  granting  or  refusing 
an  issue.  Black  v.  Lamb,  1  Beasley  (N.  J.)>  108;  see  Black  v.  Shreve,  2 
Beasley  (N.  J.),  455.  So  in  Pennsylvania,  Scheetz^s  App.  S5  Fenn.  St.  88. 
But  it  is  otherwise  in  Massachusetts.  Brooks  o.  Tarbell,  103  Mass.  496,  499 ; 
Stockbridge  Iron  Co.  o.  Hudson  Iron  Co.,  102  Mass.  45 ;  Wright  v.  Wright,  13 
Allen,  207.  See  Beverly  o.  Walden,  20  Gratt.  147;  Wise  v.  Lamb,  9  Gratt. 
294 ;  Stanard  o.  Graves,  2  Call,  369 ;  Ward  v.  Hill,  4  Gray,  593 ;  Crittenden 
0.  Field,  8  Gray,  626 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1076  note,  1463  note. 
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♦  In  the  Matter  of  The  COMPANIES  ACT,  1862 ;      *  68 

And  in  the  Matter  of  The  WHEAL  EMILY  MININO 

COMPANY. 

COX'S  CASE. 

1863.    November  19.    Before  tbe  Lords  Justices. 

In  the  winding  up  pf  an  unregistered  company,  under  the  Companies  Act,  1862 : 
Hdd,  that  a  person  was  rightly  placed  on  the  list  of  contributories  in  respect 
of  shares  belonging  to  him  which  he,  for  the  purpose  of  deluding  the  public 
into  an  exaggerated  estimate  of  the  number  of  shareholders  in  the  company, 
had  had  registered  in  the  names,  of  mere  nominees  for  him. 

Quoere,  whether,  regard  being  had  to  the  200th  section  of  the  Act,  the  nominees 
ought  not  to  have  been  also  on  the  list. 

This  was  the  appeal  of  John  Cox  to  the  Lord  Warden  of  the 
Stannaries,  heard  by  the  Lords  Justices  under  the  Statute  18  &  19 
Yict  c.  82,  §  26,  and  the  Companies  Act,  1862,  §  124,  from  a  deci- 
sion of  the  Yioe- Warden,  who,  affirming  the  registrar's  previous 
decision,  had  held  that  the  appellant's  name  had  been  properly 
placed  on  the  list  of  contributories  in  the  winding  up  of  the 
Wheal  Emily  Mining  Company  in  respect  not  only  of  100  shares 
standing  in  his  own  name,  but  also  in  respect  of  200  shares  stand- 
ing in  the  names  of  two  persons  named  respectively  Pulley  and 
Gyles, 

The  facts  of  the  case  appear  from  the  judgment  of  the  Yice- 
Warden,  which  is  set  out  below,  (a) 

(a)  "  In  this  case  an  unregistered  mining  company  is  in  the  course  of  being 
wound  up  under  an  order  made  on  the  petition  of  Samuel  Stephens,  a  contribu- 
tory of  the  company,  and  the  question  is  whether  John  Cox  ought  to  be  placed 
on  the  list  of  contributories,  not  only  for  100  shares,  but  also  for  200  shares 
standing  separately  in  the  cost-book  in  the  names  of  Pulley  and  Gyles.  It  is 
tdmitted  that  the  real  owner  of  these  200  shares  is  John  Cox,  and  that  neither 
Pulley  nor  Gyles  had  any  interest  whatever  in,  or  knew  any  thing  about,  the 
ooncern,  except  that  Cox  had  requested  them  to  accept  the  transfers  of  the  shares 
from  Hugh  Stephens,  the  local  agent  of  the  company,  from  whom  Cox  also 
received  his  shares  by  like  transfer  and  with  full  knowledge  on  the  part  both  of 
Stephens  and  Cox  that  Cox  was  the  real  owner  of  the  whole  SOO,  and  was  to  pay 
the  requisite  calls  on  them ;  in  fact,  the  company  may  be  truly  said  to  have  been 
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*  64       *  Mr.  Fooka  (^Mr.   GImbc  and  Mr.  Roxburgh^  with  him) 
appeared  for  the  appellant. 

originally  got  up  by  and  between  Stephens  and  Cox,  with  the  assistance  of  three 
or  four  other  gentlemen.  It  is  proved  to  my  satisfaction  that  the  names  of 
Gyles  and  Pulley  were  used  as  nominal  shareholders  for  the  sole  purpose  of 
giving  a  more  favourable  aspect  to  the  scheme  in  the  share-market ;  for  it  is  not 
generally  considered  satisfactory  to  those  who  wish  to  invest  in  mines  to  see  that 
the  shares  are  chiefly  in  the  hands  of  one  or  two  persons,  whose  influence  will, 
in  fact,  overrule  the  voices  of  all  other  shareholders :  nor  is  a  company  likely  to 
attract  shareholders  which  appears  on  the  face  of  it  to  have  very  few  supporters^ 
The  witnesses,  however,  differ  as  to  whether  this  distribution  of  shares  to  nominal 
holders  was  at  first  suggested  by  Stephens  or  by  Cox.  Neither  Pulley  nor 
Gyles  ever  attended  any  meetings  or  received  circulars  for  calling  them.  Gyles 
is  since  deceased  and  without  property ;  Pulley  is  a  retired  tradesman,  a  neigh- 
bour of  Cox,  who  thinks  he  is  a  man  of  some  property ;  but  neither  of  them  was 
to  be  entitled  to  any  benefit  from  the  sale  of  shares  or  other  profits  of  the  mines. 

**  On  the  part  of  Cox,  it  Lb  contended  that  Gyles^s  representatives  and  Pulley 
ought,  as  trustees,  to  be  alone  put  on  the  list  of  contributories  in  respect  of  these 
200  shares ;  and  various  cases  are  cited,  which  are  referred  to  in  Lindley  on 
Partnership,  vol.  2,  p.  1092,  and  Supplement,  p.  167.  Do  the  facts  above 
stated  show  that  a  bond  fide  relation  of  trustees  and  cestuis  que  tmstenit  in  the 
sense  of  the  above  cases,  subsisted  between  Cox  and  his  nominees? 

"  If  it  is  to  be  treated  as  a  question  of  fact,  then  I  find  as  a  fact  that  it  did 
not  subsist,  though,  if  Pulley  or  Gyles  had  attempted  fraudulently  to  appropriate 
the  shares,  they  would,  fof  this  purpose,  have  been  treated  at  law  and  in  equity 
as  mere  trustees.  In  truth,  they  were  mere  names  by  which  Cox  chose  to  call 
himself  in  the  books  of  the  company  for  the  purpose  of  profiting  by  the  false 
colours  which  the  use  of  them  held  out ;  and  this  device  is  now  relied  on  for  the 
simple  purpose  of  protecting  him  (if  possible)  from  personal  liability.  Under 
such  circumstances,  I  am  of  opinion  that  even  if  this  were  a  winding  up  under 
the  Winding-up  Acts  of  1848  and  1849,  or  under  the  Acts  of  1856  and  1857,  the 
Court  of  Chancery  would  have  allowed  the  name  of  Cox  to  be  put  on  the  list. 

*'  But,  in  truth,  this  is  a  winding  up  under  the  latest  Act,  the  Companies  Act, 
1862,  which  gives  a  different  definition  to  the  term  '  contributory  *  from  that  in 
previous  Acts.  Under  the  first  Act,  that  of  1848,  §  3,  mere  liability  to  the 
payment  of  creditors  was  not  deemed  sufiicient  to  constitute  a  contributory. 
That  Act  was,  indeed,  strictly  an  Act  to  facilitate  the  process  of  accounts  as 
between  members  and  shareholders,  and  the  rights  and  interests  -of  creditors 
were  unaffected  by  it.  These  were  left  to  their  former  remedies.  Under  the 
last  Act,  both  creditors  and  contributories  are  parties  to  the  proceeding ;  both 
are  affected  and  both  are  benefited  by  it,  and  the  older  Acts  are  now  wholly 
repealed.  Under  the  200th  section  of  the  Act  of  1862,  which  applies  to  unreg- 
istered companies,  evexy  person  is  to  be  deemed  a  contributory  who  is  liable  at 
law  or  in  equity  to  pay  or  contribute  to  payment  of  any  debt  or  liability  of  the 
company.  This  distinction  has  been  very  properly  noticed  by  Mr.  Lindley,  in 
his  Supplement,  p.  231.  What,  then,  is  the  effect  of  this  section  on  the  present 
company  and  its  members  P 
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*  Mr,  Baggallay  and  Mr.  Jtaweliffej  for  the  person  having  •  65 
the  carriage  of  the  proceedings  under  the  rules  *of  the  *56 
Stannaries  Court,  supported  the  order  of  the  Court  below, 

"  The  Wheal  Emilj  Company  is  a  company  formed  on  the  principle  of  a  cost- 
book  mine.  The  constitotion  of  such  a  company,  when  not  varied  by  any  special 
rule  of  the  company  at  its  outset,  is  well  known  and  understood  in  this  Court, 
and  no  proof  is  here  required  to  explain  it.  It  is  presumed  to  be  the  rule  of 
management  in  all  cases  where  it  is  not  expressly  modified  or  altered  by  the 
company.  In  this  case  one  of  the  earliest  resolutions  of  the  company,  in  1857, 
provides  that  it  is  to  be  carried  on  on  that  principle  as  practised  in  the  Stannary 
Court.  What,  then,  is  that  practice  in  the  case  of  such  a  company  as  this  P  It 
is  treated  as  a  common-law  parol  partnership  with  nearly  all  its  incidents,  except 
that  of  a  ddeetits  ^persona,  and  subject  to  all  the  customary  process  and  powers 
of  this  Court,  as  sanctioned  by  usage  and  recognized  and  extended  by  recent 
Acts  of  Parliament  Hence  each  shareholder  is  liable  only  to  contracts  made 
while  he  holds  shares.  If  he  relinquishes  to  the  company  or  transfers  to  a 
stranger  (which  on  certain  conditions  he  is  entitled  to  do),  he  neither  throws  on 
the  company  nor  transfers  to  his  assignee  any  antecedent  liability  of  his  own. 
In  case  of  relinquishing  his  shares,  or  any  of  them,  he  is  entitled  to  and  subject 
to  an  account  with  his  partners  in  respect  of  his  past  liabilities  and  his  share  of 
the  assets,  if  any ;  but  the  company  are  under  no  obligation  to  save  him  harm- 
less from  such  contracts,  except  only  in  the  way  of  contribution  as  in  case  of 
other  partnerships.  In  the  case  of  a  transfer,  the  transferee  is  not  liable  either 
to  the  company  or  to  the  transferor  in  respect  of  any  past  transactions  or  any 
contracts  but  his  own,  unless  he  has  agreed  to  become  so,  or  has  so  conducted 
himself  as  to  have  recognized  or  adopted  them.  The  only  way  in  which  future 
shareholders  may  be  affected  by  past  liabilities  arises  in  consequence  of  the 
customary  lien,  which  supplying  creditors  can  enforce  by  Stannary  process  on 
the  machinery  and  materials  on  the  mine,  as  long  as  they  are  in  the  hands  of  the 
same  company  or  of  the  fluctuating  shareholders,  who  from  time  to  time  and  for 
the  time  being  become  members  of  it. 

"  I  believe  the  correctness  of  this  description  will  be  disputed  by  no  practi- 
tioner or  experienced  miner  in  the  district  of  the  Stannaries.  And  wherever  a 
different  constitution  has  been  incidentally  assumed  or  proved  before  the  Supe- 
rior Courts,  it  will  be  found  that  the  so-called  cost-book  company  has,  in  fact, 
worked  in  some  other  district  or  under  a  special  deed  of  settlement  which  has 
departed  more  or  less  from  the  cost-book  type.  Indeed,  it  is  notorious  that  as 
soon  as  the  Joint-stock  Companies  Act  of  1844  exempted  cost-book  mines  from 
its  operation,  they  had  only  to  call  themselves  cost-book  companies  in  order 
effectually  to  protect  themselves  from  the  trouble  and  expense  and  the  conse- 
quences of  registration ;  and  to  some  extent  this  practice  has  surrived  the  Joint- 
stock  Act  of  1856,  which  was  to  exempt  cost-book  mines  within  and  subject  to 
the  Stannary  jurisdiction.  Hence  it  should  seem  that  wherever  an  unregistered 
mining  company  is  to  be  wound  up,  all  members,  whether  ex-members  or  still 
on  the  books  of  the  company,  who  are  liable  upon  any  unsatisfied  contract,  may 
be  and  ought  to  be  put  on  the  list  of  oontributories,  whether  their  liabilities  be 

[48] 


*  56  CASES  IN  CHANOERT. 

and  referred  to  Chinnoch^B  Case^  (a)  Bunn^s  Oaae^  (V)  HyarrCB 
Case,  (<?)  CostelWs  Case,  (d)  and  the  Vice-Warden's  judgment 

and  the  passages  of  Mr.  Lindley's  Treatise  therein  referred 
*57    *to.    They  also  contended  that,  regard  being  had  to  the 

200th  section  of  tiie  Companies  Act,  1862,  and  the  definition 
of  the  word  "  contributory  "  therein,  not  only  ought  the  appellant*8 
name  to  be  on  the  list,  but  it  ought  not  to  be  there  alone  in  respect 
of  the  200  shares. 

The  Lord  Justice  Knight  Bbuce.  —  In  my  judgment  the  deci- 
sion of  the  learned  Vice- Warden  was  a  correct  decision.  That 
the  appellant  was  substantially  the  owner  of  tliese  200  shares  is 
undisputed  and  indisputable.  Though  in  a  sense'Messrs.  Pulley 
and  Gyles  may  have  been,  according  to  one  use  of  the  term, 
trustees  for  him,  yet  it  was  not  a  trust  of  the  ordinary  kind. 
Their  names  were  used  for  the  mere  purpose  of  holding  out 
untruthfully  to  the  world  that  the  800  shares  were  held  not  by  one 
person  only,  but  by  three  persons,  so  as  to  induce  the  unwary 
part  of  society  to  suppose  that  there  was  a  greater  number  of 
members  iii  this  company  than  in  fact  existed.  This,  I  say,  is  no 
ordinary  trust,  and  I  am  not  prepared  to  say,  that,  eyen  had  the 
Act  of  1862  not  passed,  the  result  would  not  have  been  the  same. 
But,  looking  at  the  language  of  that  Act  of  Parliament  and  the 
undisputed  facts  of  the  case,  I  have  no  doubt  whatever  that  the 
appellant  has  been  properly  placed  on  the  list  of  contributdries  in 
respect  of  the  whole  of  these  800  shares.  Whether  or  not  as  to 
200  of  them  some  person  or  persons  should  not  be  added,  may  be 
a  question ;  and,  so  far  as  I  am  concerned,  I  have  no  objection,  if  it  be 
desired,  to  express  in  our  order  that  it  is  made  without  pr^udice  to 
any  application  which  may  be  made  to  add  the  name  or  names  of 
any  person  or  persons  to,  and  not  in  substitution  for,  that  of  the 

the  subject  of  an  action  at  law  or  a  rait  in  equity.  Mr.  Cox  is  liable  to  the 
present  debts  of  the  company  both  at  law  and  in  equity  in  his  capacity  of  real, 
though  dormant,  partner  in  respect  of  the  shares  held  by  him  in  the  names  of 
Gyles  and  Pulley,  and  this  even  though  the  relation  of  trustee  and  ceBUU  que 
tnut  had  really  and  truly  subsisted  between  them,  which,  in  my  judgment,  it 
does  not.  I  therefore  order  that  the  name  of  Mr.  Cox  do  stand  on  the  list  of 
contributories  in  respect  of  the  300  shares  now  standing  in  his  name  and  in  the 
names  of  Pulley  and  Gyles.^* 

(a)  Johns.  714.  (c)  1  De  G.,  F.  A  J.  76. 

(P)  2  De  G.,  F.  &  J.  275.  (d)  2J>e  G.,  F.  &J.  802. 
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appellant  in  respect  of  those  200  shares.    Subject  to  what 

my  learned  brother  may  *  think,  I  think  the  appellant  must    *  58 

pay  the  costs  of  the  appeal. 

The  Lord  Justice  Tubneb  examined  the  evidence  in  the  case, 
and  said  that  upon  that  he  was  of  the  same  opinion,  and  for  the 
same  reasons.  It  was  unnecessaory  to  consider  the  question  which 
had  been  argued  on  the  200th  section  of  the  Companies  Act,  1862. 
That  might  be  discussed  when  tlie  question  was  fairly  before  the 
Court  At  the  same  time  Pulley  and  Gyles  were  only  the  nomi- 
nees of  the  appellant  to  delude  the  public ;  and  if  they  had  made 
themselves  parties  to  such  a  transaction,  they  must  take  the  con- 
sequences of  their  acts,  whatever  those  consequences  might  be. 

Appeal  dismissed  accordingly,  without  prejudice  to  any  applica- 
tion which  might  be  made  to  add  the  name  or  names  of  any  person 
or  persons  to  that  of  the  appellant  in  respect  of  the  200  shares. 


JONES  V.  GREGORY. 

1868.    November  20.    Before  the  Lord  Chancellor  Lord  Westbitry. 

A  petition  of  appeal  by  a  plaintiff  who  sued  in  formd  pauperis  was  allowed  to 

be  set  down,  although  signed  by  one  counsel  only. 

In  this  case,  the  hearing  of  the  appeal  in  which  is  reported 
above,  (a)  the  plaintiff  sued  in  formd  pauperis j  and  desired  to 
appeal  from  the  decision  of  the  Court  below. 

Mr.  Harding  applied  on  his  behalf  to  have  the  petition  of  appeal 
set  down,  though  signed  by  one  counsel  only. 

The  Lord  Chancellor  granted  the  application. 

(a)  2  De  G.,  J.  &  S.  83. 
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♦  59  *  FOSTER  v.  HARVEY, 

1863.    November  24.    Before  the  Lobdb  Justicbs. 

It  is  no  objection  to  the  admissibility  of  an  affidavit  of  a  party  to  a  cause,  who 
is  a  solicitor,  that  it  is  sworn  before  a  clerk  in  the  employ  of  the  firm  of  which 
such  party  is  a  member,  such  clerk  being  duly  qualified  to  administer  oaths 
in  Chancery,  and  the  firm  not  being — but  the  town  agents  of  the  firm,  as 
independent  solicitors,  being — the  solicitors  on  the  record  for  the  deposing 
party.^  Per  the  Lord  Justice  Turner,  affirming  the  decision  of  the  Vice- 
chancellor  Wood,  disseniiente  the  Lord  Justice  Kkight  Bruce. 

The  rule  which  forbids  the  admission  of  affidavits  sworn  before  the  solicitors  in 
the  cause  or  any  of  their  clerks  should  not  be  extended.  Per  the  Lord  Jus- 
tice Turner. 

Where  the  mortgagee  of  leasehold  property  which  was  unlet  and  could  not  be 
let,  and  was  consequently  unproductive,  asked,  in  a  suit  for  foreclosure  or 
sale,  for  an  immediate  sale,  under  the  Stat.  16  &  16  Vict  c.  86,  §  48,  and  the 
Court  below  decreed  accordingly,  the  Court  of  Appeal  declined  to  interfere 
with  what  the  Court  below  had  done. 

This  was  an  appeal  of  the  defendant  Chidley  from  a  decree  of 
the  Vice-Chancellor  Wood,  whereby  his  Honor  ovenniled  an  objec- 
tion taken  by  the  appellant  to  the  admissibility  of  the  plaintiff's 
affidavit ;  and,  in  a  suit  for  foreclosure  or  sale,  directed  an  imme- 
diate sale  in  lieu  of  foreclosure  under  the  discretion  given  by  the 
Statute  15  &  16  Vict.  c.  86,  §  48. 

The  appellant  was  the  mortgagor.  The  mortgaged  property 
consisted  of  a  distillery,  held  upon  a  lease  of  which  about  twenty- 
five  years  had  still  to  run.  The  plaintiff  in  the  suit,  who  was  the 
senior  partner  in  the  firm  of  Foster,  Burroughes,  &  Co.,  solicitors, 
at  Norwich,  was  the  first  mortgagee.  He  was  in  possession.  The 
property  was  unlet,  and,  as  no  tenant  could  be  found,  unproductive. 
The  other  defendants-  in  the  suit  were  puisne  incumbrancers, 
between  whom  questions  of  priority  arose  with  which  the  plaintiff 
had  nothing  to  do. 

The  plaintiff's  case  rested,  in  the  matter  of  the  evidence  in  sup- 
port of  it,  upon  an  affidavit  of  his  own.  This  affidavit  had  been 
sworn  by  him  before  one  of  the  clerks  of  his  firm  at  Norwich,  a 
gentleman  duly  qualified  to  administer  oaths  in  Chancery. 

*  60    Tlie  plaintiff's  solicitors  *  in  the  suit  were,  not  the  firm  of 

1  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  749,  note  (6),  891,  892. 
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Foster,  Burroughes,  &  Co.,  but  the  town  agents  of  that  firm, 
appearing,  not  as  agents,  but  as  the  plaintiff's  independent  solici- 
tors. 

Mr.  BoU  and  Mr.  Swanston,  for  the  appellant,  urged  first  the 
technical  objection  that  the  plaintiff's  affidavit  was  inadmissible, 
and  that  consequently,  there  being  no  evidence  in  support  of  the 
bill,  it  ought  to  have  been  dismissed. 

Mr.  Qiffard  and  Mr.  Kay^  for  the  plaintiff,  on  the  contrary,  con- 
tended that  the  plaintiff's  affidavit  was  admissible. 

Mr.  Roll,  in  reply. 

On  this  point.  Re  Hogan,  (a)  Wood  v.  Sarpur^  (J)  Goodtitle  d. 
Pye  V.  Badtitle,  ((?)  Bead  v.  Cooper^  (d)  WilliamB  v.  Hoehin^  (e) 
and  Hopkin  v.  Hopkin  (^)  were  referred  to. 

The  Lord  Justice  Turner.  —  The  preliminary  question  which 
we  have  to  decide  in  this  case  is,  whether  an  affidavit  made  by  the 
plaintiff  and  sworn  before  a  person  in  his  service  can  be  received 
as  evidence. 

It  is  not  disputed  that  an  affidavit  cannot  be  sworn  before  the 
solicitor  upon  the  record  or  before  any  one  of  his  clerks ;  but  I 
apprehend  that  the  principle  upon  which  that  rule  was  established 
is,  that  the  solicitor  and  the  clerk  must  be  presumed  to  have 
an  intimate  knowledge  *  as  to  the  evidence  which  would  *  61 
prove  material  or  immaterial  to  the  success  of  the  cause. 
That  principle  does  not,  as  it  appears  to  me,  apply  to  the  case  of 
a  person  who  happens  merely  to  be  in  the  employment  of  one  of 
the  parties  to  the  cause,  for  there  is  no  ground  for  assuming  that 
such  a  person  is  acquainted  with  the  circumstances  connected  with 
the  cause  in  consequence  of  that  relationship.  If  such  a  position 
were  to  be  maintained,  it  would  be  impossible  to  say  to  what 
extent  it  might  not  be  carried.  In  my  judgment,  the  rule  in  ques- 
tion should  be  confined  to  the  case  of  solicitors  on  the  record  and 
their  clerks. 

(a)  3  Atk.  813.  (d)  5  Taunt.89. 

(&)  3  Beav.  290.  \e)  8  Taunt.  435. 

(e)  8T.  R.638.  (g)  10  Hare,  App.  ii. 
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I  think,  therefore^  that  the  plaiutiff's  affidavit  is  admissible  in 
evidence  in  this  case. 

The  Lord  Justice  Ejnioht  .Bruce.  —  Upon  the  admissibility  of 
an  affidavit  so  sworn,  as  is  that  of  the  plaintiff  in  this  cause,  I 
have  the  misfortune  to  differ  both  from  his  Honor  the  Yice*Chan- 
cellor  and  my  learned  brother.  In  my  judgment  the  objection  to 
this  affidavit  can  be  sustained.  The  Lord  Justice,  however,  agree- 
ing in  judgment  with  the  learned  Yice-Chancellor,  the  objection 
must,  of  course,  fail. 

The  appeal  was  consequently  heard  on  the  merits,  and  on  them 
PhillipB  V.  Chitteridge^  (a)  and  the  Statute  16  and  16  Vict.  c.  86, 
§  48,  were  referred  to. 

Mr.  Roll  and  Mr.  Sufanstan^  for  the  appellant,  deprecated  an 
immediate  sale,  and  asked  for  a  decree  for  foreclosure,  so  as  to  give 
the  appellant  time  to  redeem. 

*62       *  Mr.  Oiffard  and  Mr.  Kay,  for  the  plaintiff,  and  Mr. 
LindUy,  for  one  of  the  subsequent  mortgagees,  and  who  sup- 
ported the  decree  of  the  Court  below,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  —  When,  in  the  month  of 
July,  1868,  on  this  cause  coming  on  for  hearing  before  the  Yice- 
Chancellor,  his  Honor  exercised  the  discretion  vested  in  him 
under  the  statute,  by  directing  an  immediate  sale,  I  think,  although 
I  should  have  been  very  glad,  so  far  as  a  Judge  may  express  an 
opinion,  to  have  held  a  contrary  opinion,  that  his  Honor  exercised 
that  discretion  in  a  way  in  which  the  plaintiff  was  entitled  to  ask 
him  to  exercise  it.  I  see  no  ground  for  interfering  with  what  his 
Honor  on  that  occasion  did. 

The  Lord  Justice  Turner. — I  also  think  so.  I  should  have 
been  glad  to  have  given  this  gentleman  more  time  to  redeem ;  but 
I  do  not  see  how  it  can  be  done. 

Some  discussion  ensued  as  to  the  costs  of  the  appeal. 

(a)  4  De  G.  &  J.  631. 
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The  Lobd  Justice  Turner.  —  There  is  not  enough  to  take  the 
present  case  out  of  the  general  rule.  The  unsuccessful  party  must 
pay  the  costs. 

The  Lord  Justice  Knight  Bruce.  —  I  am  afraid  it  must  be  so. 


*  In  the  Matter  of  The  COMPANIES  ACT,  1862 ;      *  63 
And  in  the  Matter  of  The  GREAT  SHIP  COMPANY,  LIMITED. 

PARRY'S  CASE. 

1863.    December  3.    Before  the  Lords  Justices. 

A  creditor  of  a  company  not  registered  nnder  the  Companies  Act,  1862,  obtained 
jadgment  against  them,  issued  execution  upon  it,  and  the  sheri£f  went  into 
possession  and  was  about  to  sell.  Some  days  afterwards  a  petition  to  wind 
up  the  company  under  the  Companies  Act,  1862,  was  presented,  and  before 
any  winding-up  order  was  made  upon  it;  an  ex  parte  injunction  was  obtained  by 
the  petitioners  under  the  201st  section  of  the  Act,  restraining  the  creditor 
from  further  proceedings  at  law  ai^d  the  sheriff  from  selling :  Held  (the  Jjord 
Justice  Knight  Bruce  assuming  — but  doubting  as  to  each  point — that 
where  an  action  has  been  concluded  by  judgment  and  execution  levied,  a  sale 
under  the  execution  is  a  '*  proceeding  in  any  action  ^  within  the  20l8t  section 
of  the  Act,  and,  secondly,  that,  if  it  is,  an  ex  parte  injunction  could  be  granted 
under  that  section,  and  the  Lord  Justice  Turner  giving  no  opinion  on  the 
first  point),  that  the  Court,  having  a  discretion  under  the  201st  section,  ought 
not  to  have  exercised  it  in  favour  of  granting  the  injunction  in  a  case  circum- 
stanced as  above  stated.^ 

Remarks  on  the  principles  by  which  the  Court  should  be  guided  in  exercising 
the  discretion  vested  in  it  by  the  201st  section  of  the  Companies  Act,  1862. 
Per  the  Lord  Justice  Turner. 

This  was  an  appeal  by  Robert  Sortin  Parry  from  the  refusal  of 
the  Master  of  the  Rolls,  without  prejudice,  nevertheless,  to  the 
question  of  the  appellant's  priority  in  respect  of  his  judgment, 
after  mentioned,  and  without  costs,  to  dissolve  an  injunction  which 
had  been  obtained  ex  parte  by  petitioners  for  a  winding-up  order 
against  tlie  above-named  company  before  any  order  had  been  made 
for  winding  up  the  company.  *  The  effect  of  the  injunction  in  ques- 

^  See  2  Joyce  Inj.  1240-1242. 
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tion  was  to  restrain  the  appellant  from  further  prosecuting  certain 
proceedings  at  law,  and  the  sheriff  of  Lancashire  from  proceeding 
to  sell  the  stores  and  appurtenances  belonging  to  the  ^'  Great  East- 
ern "  steamship  and  the  furniture  in  the  company's  offices  at  Liv- 
erpool under  a  writ  of  fieri  facias  at  the  suit  of  the  appellant. 

The  company  was  one  incorporated  under  the  Joint-stock  Com- 
panies Acts,  1856  and  1857,  and  it  had  never  been  registered 
under  the  Companies  Act,  1862.    Its  objects  were  to  purchase,  fit  ^ 
out,  and  equip  the  ^'  Great  Eastern "  steamship  and  other 

*  64   steam  or  sailing  vessels,  *  and  to  despatch  them  on  voyages 

with  passengers  and  cargoes. 

In  December,  1862,  the  company  mortgaged  the  ^'  Great  East- 
ern "  to  James  Thomas  Jones  and  others  to  secure  100,0002.,  and 
in  July,  1863,  they  executed  another  mortgage  of  the  ship,  her 
stores,  and  appurtenances  to  the  appellant  for  58502. 

On  the  28th  of  September,  1863,  the  appellant  entered  up  judg- 
ment against  the  company  in  an  action  brought  by  him  against 
them  in  the  Court  of  Queen's  Bench,  and  which  had  been  strongly 
defended,  for  54392.,  which  included  what  was  due  on  his  mortgage 
debt,  and  immediately  afterwards  issued  the  above-mentioned  writ 
of  fi.  fa. 

On  the  following  day,  the  29th  of  September,  1863,  the  sheriff 
of  Lancashire,  under  this  writ,  entered  into  possession  of  the  ship's 
stores  and  appurtenances  and  the  furniture  in  the  company's  office 
at  Liverpool,  but  not  of  the  ship  itself,  and  was  proceeding  to  sell. 

On  the  6th  of  October,  1863,  a  petition  was  presented  by  the 
first  mortgagees,  the  company's  bankers  and  others,  praying  a 
winding-up  order  against  the  company ;  urging  that  a  forced  sale 
(which  the  petition  alleged  would  extend  to  the  ship  itself,  that 
also  having  been,  as  the  petition  alleged,  but  erroneously,  seized 
by  the  sheriff)  would  be  detrimental  to  the  shareholders,  cred- 
itors, and  all  concerned ;  impeaching  the  validity  of  the  appellant's 
judgment ;  and  stating  that  steps  were  being  taken  at  law  to  inval- 
idate it. 

On  the  9th  of  October,  1863,  his  Honor,  upon  the  ex  parte 

*  65   application  of  the  petitioners,  and  on  their  undertaking  *  to 

abide  by  any  order  that  the  Court  might  make  as  to  damages 
and  to  accept  short  notice  of  motion  to  dissolve  the  injunction 
thereby  granted,  granted,  amongst  other  things,  the  injunction,  the 
refusal  to  dissolve  which  was  the  subject  of  the  present  appeal. 
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On  the  9th  of  November,  1868,  the  appellant  gave  notice  of 
motion  to  dissolve  the  injunction ;  and  the  order  under  appeal  was 
made  on  the  2l8t  of  November,  1868. 

On  the  same  day  the  usual  winding-up  order  was  made  on  the 
petition  above  referred  to. 

Mr.  BaggaUay  and  Mr.  Andrew  Thomson  appeared  for  the  appel- 
lant. 

Mr.  Sdwyn  and  Mr.  Swan%ton  supported  the  order  of  the  Master 
of  the  Bolls. 

The  nature  of  the  arguments  sufficiently  appears  from  the  judg- 
ments of  the  Lords  Justices. 

On  the  part  of  the  appellant  reference  was  made  to  Stats.  11  & 
12  Vict.  c.  45,  §  78 ;  19  A  20  Vict.  c.  47,  §  80 ;  20  &  21  Vict. 
c.  78,  §  7 ;  21  A  22  Vict,  c.  60,  §  6 ;  25  &  26  Vict.  c.  89  (The 
Companies  Act,  1862),  §§  92, 163,  201,  202. 

On  the  part  of  the  respondents,  to  Stat.  19  &  20  Vict.  c.  47, 
§  80,  and  The  Companies  Act,  1862,  §§  84,  87, 163,  201. 

In  re  The  Waterloo  Life^  ^<?.,  Insurance  Company  (No.  2)  (a) 
was  also  referred  to. 

•  The  Lord  Justice  Knight  Bruce.  —  A  creditor,  a  just  *  66 
creditor,  of  an  unregistered  company  called  the  Oreat  Ship 
Company,  Limited,  sued  that  company  for  the  recovery  of  his  debt, 
and  was  strongly  opposed.  The  progress  of  the  action  was  in  con- 
sequence slow.  Judgment  was  ultimately  in  the  action  against  the 
company  fairly  and  rightfully  recovered,  notwithstanding  all  the 
opposition  to  the  demand,  on  or  before  the  28th  of  September  last ; 
and  on  the  29th  of  September  execution  by  writ  of  fieri  facias  was 
placed  in  the  hands  of  the  sheriff,  who  on  that  day,  under  the  writ, 
well  and  lawfully  seized  certain  goods  belonging  to  the  company. 

There  had  been  then  no  petition  for  winding  up  the  company ; 
but  some  days  afterwards,  namely,  upon  and  not  before  the  6th  of 
October  following,  a  petition  for  winding  up  the  company  was  pre- 
sented,—  presented  only,  not  heard ;  and  three  days  afterwards  an 
injunction  was  obtained  ex  parte  for  the  purpose  of  preventing  the 

*  (a)  81  Beay.  689. 
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sheriff  from  selling  under  the  execution.  I  repeat  that  at  that 
time  there  was  no  order  for  winding  up  the  company,  inasmuch 
as  an  order  for  that  purpose  was  not  obtained  until  tiie  21st  of 
November. 

It  is  said  that  the  injunction  ought  not  to  have  been  granted ; 
that  if  there  was  a  discretionary  power  in  the  Court  to  grant  the 
injunction,  yet,  under  the  circumstances,  the  discretion  was  not 
exercised  in  such  a  manner  as  should  be  sustained.  It  is  said, 
however,  that  the  order  to  restrain  the  sale  was  well  made  under 
the  201st  section  of  the  last  Companies  Act,  —  that  of  1862, — 
which  enacts  that  "  the  Court  may,  at  any  time  after  the  presenta- 
tion of  a  petition  for  winding  up  an  unregistered  company, 
•  67  and  before  making  an  order  for  winding  up  *  the  company, 
upon  the  application  of  any  creditor  of  the  company,  restrain 
further  proceedings  in  any  action,  suit,  or  proceeding  against  any 
contributory  of  the  company  or  against  the  company,  as  herein- 
before provided,  upon  such  terms  as  the  Court  thinks  fit." 

As  to  this  section,  two  doubts  have  presented  themselves  to  my 
mind. 

The  first  is,  whether,  the  action  having  been  concluded  by  judg- 
ment and  execution,  and  there  being  nothing  more  to  be  done  in 
it  but  to  raise  the  money  by  sale  of  the  goods,  such  a  case  is 
within  the  language  of  this  section  according  to  its  true  construc- 
tion, the  words  being  to"  restrain  further  proceedings  in  any  action, 
suit,  or  proceeding  against  any  contributory  of  the  company  or 
against  the  company."  It  has  been  ably  argued  on  the  part  of  the 
appellant  that  the  execution  in  this  case  was  not  within  the  pro- 
visions of  this  section,  and  I  am  not  sure  that  the  argument  is  not 
well  founded. 

Another  point  on  which  I  entertain  doubt  is,  whether  an  ex  parte 
injunction  can  be  granted  under  the  terms  of  this  section. 

I  wish,  however,  not  to  say  more  at  present  than  that  as  to  each 
of  these  points  I  doubt. 

But  assuming  that  in  neither  case  is  the  doubt  well  founded, 
assuming  that  such  a  case  as  the  present  is  within  the  language 
of  tlie  Act,  and  assuming  that  an  ex  parte  injunction  can  be 
granted,  I  think  that  the  circumstances  of  the  case  are  not  such 
as  to  call  for  the  exercise  of  the  judicial  discretion  of  the  Couii;, 
and  that  there  was  no  sufficient  ground  in  point  of  equal  jus- 
tice,, as  the  matter  appears  to  me,  —  speaking  with  the  greatest 
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deference,  I  *need  not  say,  to  the  eminent  Judge  before  *68 
whom  this  case  has  been,  —  no  state  of  circumstances  suffi- 
cient to  induce  the  Court  to  act  against  a  just  creditor  in  lawful 
possession  of  a  judgment  followed  by  execution,  there  having  been 
no  petition  for  winding  up  the  company  until  some  days  after  the 
sheriff  had  been  in  possession. 

I  therefore  respectfully  dissent  from  the  order  made  in  this 
instance,  without  giving  any  opinion  upon  either  of  the  other  two 
points  that  I  have  mentioned,  except  intimating  a  doubt  upon  each. 
In  my  judgment  the  order  under  appeal  should  be  discharged. 

The  Lord  Justice  Turner.  —  I  agree. 

The  question,  as  it  seems  to  me,  depends  upon  the  201st  section 
of  the  Act.  The  87th  section  has  no  application,  except  when  an 
order  for  winding  up  the  company  has  been  made.  The  163d  sec- 
tion does  not  affect  the  present  case,  because  that  section  applies 
only  to  cases  where  an  execution  is  put  in  force  after  tlie  com- 
mencement of  the  winding  up,  which  (as  was  correctly  pointed  out 
by  the  respondent's  counsel)  is  after  the  petition  has  been  pre- 
sented. But  here  the  execution  was  put  in  force  before  the  peti- 
tion was  presented.  The  question,  therefore,  is  one  upon  the 
201st  section  of  the  Act. 

In  considering  that  section,  I  lay  out  of  consideration  tlie  point 
to  which  my  learned  brother  has  adverted,  viz.,  whether  this  sale 
under  the  execution  put  in  force  would  or  would  not  be  a  proceed- 
ing within  tlie  meaning  of  that  section.  I  give  no  opinion  what- 
ever upon  that  point.  But,  at  all  events,  the  201st  section  gives 
power  to  the  Court,  and  puts  it  entirely  in  the  discretion  of 
the  *  Court  to  say  whether  the  proceedings  should  or  should  *  69 
not  be  restrained  by  the  order  of  the  Court. 

The  true  question  therefore  is,  what  circumstances  ought  to 
influence  or  guide  the  Court  in  the  exercise  of  that  discretion. 
In  my  judgment  the  Court,  in  dealing  with  a  question  thus 
dependent  on  its  discretion,  is  bound  to  look  at  the  legal  rights  of 
the  parties,  and  at  the  interests  not  of  one  class  of  creditors  only, 
but  of  each  particular  class  of  creditors  who  may  be  affected  by 
the  decision  at  which  it  shall  arrive.  I  think,  with  all  deference 
to  the  Master  of  the  Rolls,  that  there  is  nothing  in  this  Act  of 
Parliament  which  gives  to  the  general  creditors  of  this  company 
any  right  to  have  their  interests  consulted  in  preference  to  the 
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interests  of  the  paxticular  creditor  whose  case  may  come  before 
the  Court.  I  think  it  is  the  duty  of  the  Court  to  hold  an  even 
hand  between  the  interests  of  all  the  parties,  and  I  take  this  sec- 
tion to  have  been  introduced  into  the  Act  of  Parliament  very 
much  with  a  view  to  meet  cases  in  which  there  might  have  been 
unfair  proceedings  on  the  part  of  the  creditor  who  is  seeking  to 
enforce  those  proceedings  against  the  assets  of  the  company. 

Above  all,  I  think  it  would  be  the  bounden  duty  of  the  Court,  in 
considering  the  question  as  to  the  exercise  of  its  discretion  in 
granting  an  injunction  in  cases  of  this  description,  to  see  what 
would  be  its  duty,  or  might  probably  be  its  duty,  if  the  order  to 
wind  up  had  been  actually  made,  and  an  application  had  been 
made  to  the  Court  by  the  creditor  for  leave  to  issue  execution ; 
and  I  cannot  in  the  circumstances  of  this  case  see  upon  what 
ground  this  Court  could,  after  the  order  had  been  made,  have 
refused  to  this  creditor  a  right  to  proceed  under  the  execution 

which  has  been  issued  by  him.  Here  is  a  case  of  a  band  fide 
*70   judgment,  perfectly  •obtained,  without  any  suspicion  of 

fraud,  obtained,  as  my  learned  brother  has  said,  after  great 
opposition ;  execution  issued  upon  that  judgment,  property  seized 
under  the  execution,  and  nothing  to  stop  it,  except  the  power 
which  is  given  to  this  Court  under  the  201st  section  of  the  Act. 
With  all  due  deference  to  the  Master  of  the  Bolls,  I  think  that 
that  power  has  not  been  judiciously  exercised  under  the  circum- 
stances of  this  case ;  and  I  think,  therefore,  that  the  injunction 
should  be  dissolved. 

Mr.  Freeman^  who  appeared  for  the  sheriff  of  Lancashire,  but 
had  taken  no  part  in  the  argument,  then  asked  for  his  costs  of 
appearing.  Their  Lordships  declined  giving  them  to  him,  as  he 
had  not  been  served  with  notice  of  the  appeal  motion.  Those  of 
his  appearance  in  the  Court  below,  where  he  had  been  served, 
were  allowed  him. 

Li  other  respects  their  Lordships'  order  discharged  the  order 
refusing  the  motion  to  dissolve,  and  dissolved  the  injunction,  the 
appellant  to  have  his  costs  of  the  appeal  and  in  the  Court  below, 
with  liberty  to  the  respondents  to  apply  to  the  Master  of  the  Bolls 
as  to  their  costs. 
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♦CHAPMAN  V.  BRADLEY.  ♦71 

1863.    December  5.    Before  the  Lords  Justices. 

A  domiciled  Englishman,  a  widower  with  six  children,  went  through  the  ceremonjr 
of  marriage  with  his  deceased  wife^s  niece  in  Neufchatel,  in  Switzerland,  where 
such  a  marriage  is  valid.  It  appeared,  however,  that  the  parties  were  under 
the  impression  that  the  marriage  being  good  in  Switzerland  would  also  be 
good  here.  On  this  occasion  a  settlement  of  reversionary  personal  estate 
belonging  to  the  husband  was  executed  hy  him  and  the  lady,  the  considera- 
tion for  which  was  expressed  to  be  the  intended  marriage,  the  natural  love 
and  affection  which  the  settlor  bore  for  his  children  by  his  late  wife,  and  divers 
other  good  considerations,  and  under  which  the  trustees  were  to  hold  the 
property  in  tmst  for  the  settlor,  his  executors,  administrators,  or  assigns, 
until  the  intended  marriage  should  be  solemnized,  and  afterwards  upon  trusts 
for  the  settlor  and  his  intended  wife  for  their  lives,  or  as  to  the  latter  her 
widowhood,  with  remainder  in  trust  for  such  of  the  settlor^s  children,  whether 
by  his  former  marriage  or  by  the  intended  marriage,  as  being  sons  should 
attain  twenty-one,  or  being  daughters  should  attain  that  age  or  marry :  ffeld^ 
that  the  word  **  solemnized,"  as  used  in  the  settlement,  meant  *'  validly  and 
effectually  solemnized,"  and  that  inasmuch  as  there  never  had  been  a  valid 
and  effectual  solemniiALtion  according  to  English  law  of  the  intended  marriage, 
and  the  settlor  was  dead,  without  having  changed  his  domicil,  the  whole 
beneficial  interest  in  the  property  comprised  in  the  settlement  was  vested  in 
him  at  the  time  of  his  death,  and  that  neither  the  second  wife  nor  any  child 
of  the  settlor  or  of  the  second  wife  acquired  any  interest  in  such  property. 

This  was  an  appeal  by  the  defendant  Mary  Elizabeth  Bradley, 
one  of  the  six  infant  children  of  William  Orton  Bradley,  deceased, 
the  testator  in  the  cause,  by  his  first  marriage,  from  a  decretal 
order  made  by  the  Master  of  the  Rolls,  which  declared  that  an 
indenture  of  settlement  of  the  30th  of  September,  1857,  was 
wholly  void,  and  that  the  share  or  interest  of  the  testator  in  the 
fund  therein  mentioned  and  thereby  expressed  to  be  conveyed  to 
the  trustees  of  the  settlement  formed  part  of  his  personal  estate, 
and  gave  consequential  directions.  The  petition  of  appeal  sought 
to  have  it  declared  that  the  settlement,  so  far  as  regarded  the  trust 
thereby  expressed  to  be  created  for  the  benefit  of  the  testator's 
children  by  his  first  marriage,  was  valid,  and  ought  to  be 
carried  into  effect,  and  to  have  the  decree  of  *  the  Court  *  72 
below,  so  far  as  it  was  inconsistent  with  such  declaration, 
reversed  or  varied. 
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The  case  in  the  Court  below  is  reported  in  Mr.  Beavan's  Re- 
ports, (a) 

In  September,  1867,  the  testator,  then  a  widower  with  six 
children  (of  whom,  as  stated,  the  appellant  was  one),  went 
through  the  ceremony  of  marriage  at  Neufchatel,  in  Switzerland, 
with  the  defendant  Elizabeth  Dorothy  Jones,  a  child  of  his  first 
wife's  sister.  The  union  so  constituted  was  a  valid  legal  marriage 
according  to  the  law  of  Neufchatel,  although  invalid  according  to 
that  of  England.  (6)  It  appeared,  however,  that  the  parties  were 
under  the  impression  that  the  marriage  being  good  in  Switzer- 
land would  also  be  good  here.  The  testator  was  only  absent  from 
England  for  about  a  fortnight,  and  did  not  change  his  domicil. 

In  consideration  of  this  second  marriage,  the  testator  executed 
the  settlement  of  the  30th  of  September,  1857,  the  validity  of 
which  was  in  question  in  this  suit.  The  engrossment  of  it  was 
taken  out  from  England  by  the  parties  for  execution,  and  was 
executed  by  them  in  Neufchatel  prior  to  the  marriage  ceremony. 

By  this  settlement,  after  reciting  (amongst  other  things)  the 
first  marriage  and  a  settlement  of  household  furniture  only  on  the 
occasion  thereof,  and  that  there  were  six  children  of  such  mar- 
riage, and  that  op  the  treaty  for  the  then  presently  intended 
marriage  it  had  been  agreed  that  the  testator  should  assign 
*  78  a  certain  reversionary  one-seventh  *  share  to  which  he  was 
entitled  in  certain  funds,  property,  and  effects  to  the  trustees, 
to  be  held  by  them  upon  the  trusts  thereinafter  declared  concern- 
ing the  same  for  the  benefit  of  the  defendant  Elizabeth  Dorothy 
Jones,  and  the  testator,  and  his  children,  as  well  by  his  said 
former  marriage  as  of  the  said  then  intended  marriage,  it  was 
witnessed  that  in  pursuance  of  the  said  agreement  in  that  behalf, 
and  in  consideration  of  the  said  then  intended  marriage,  and  in 
consideration  of  the  natural  love  and  affection  which  the  testator 
bore  for  his  children  by  his  then  late  wife,  and  for  divers  other 
good  causes  and  considerations  him  thereunto  moving,  the  testator, 
with  the  privity  of  the  defendant  Elizabeth  Dorothy  Jones,  thereby 
assigned  to  two  trustees  all  that  his  ond-seventh  share  of  the  funds, 
property,  and  effects  above  referred  to,  in  trust  for  the  testator, 
his  executors,  administrators,  and  assigns,  until  the  said  intended 
marriage  should  be  solemnized  ;  and  from  and  after  the  solemniza- 

(a)  Vol.  83.  p.  61. 

(6)  5  &  6  WiU.  4,  c.  54;  Brook  v.  Brook,  9  H.  L.  Caa.  193. 
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tion  thereof  upon  trust  to  get  in  and  invest  the  trust  funds  and 
pay  the  annual  income  during  the  joint  lives  of  the  testator  and 
the  defendant  Elizabeth  Dorothy  Jones,  to  her  for  her  separate 
use  without  power  of  anticipation,  and  after  the  death  of  either 
of  them  to  pay  the  annual  income  to  the  survivor  of  them  during 
his  or  her  life ;  but  as  to  the  defendant  Elizabeth  Dorothy  Jones, 
so  long  only- as  she  should  be  the  widow  of  the  testator;  and 
subject  thereto,  the  trustees  were  to  hold  the  trust  funds  and  the 
annual  income  thereof  in  trust  for  such  of  the  children  of  the 
testator  whether  by  his  said  former  marriage  or  by  the  said  then 
intended  marriage  as  being  sons  or  a  son  should  attain  the  age  of 
twenty-one  years,  or  being  daughters  or  a  daughter  should  attain 
that  age  or  marry  under  it,  and  if  more  than  one,  in  equal  shares 
as  tenants  in  common,  with  an  ultimate  trust  in  default  of  the 
prior  limitations,  in  favour  of  the  testator,  his  executors,  adminis- 
trators and  assigns,  and  with  the  provisions  for  advance- 
ment, *  maintenance,  education,  and  otherwise,  usual  in  *74 
settlements  made  on  marriage. 

The  testator  died  in  1860,  leaving  the  defendant  Elizabeth  Dor- 
othy Jones  surviving  and  two  children  by  his  union  with  her. 

The  suit  was  a  creditor's  suit  for  the  administration  of  his 
estate,  and  the  bill,  besides  impeaching  the  settlement  on  the 
ground  of  the  invalidity  according  to  English  law  of  the  testator's 
marriage  with  the  defendant  Elizabeth  Dorothy  Jones,  alleged  that 
the  testator  was  insolvent  at  its  date,  and  that  it  was  voluntary 
and  void  against  his  creditors  under  the  13  Eliz.  c.  5. 

An  ordinary  decree  for  the  administration  of  the  testator's 
estate  had  been  made  in  a  suit  of  Bradley  v.  Bradley  prior  to  the 
institution  of  this  suit ;  but  it  was  alleged  that,  as  the  questions 
raised  in  this  suit  were  not  raised  in  the  suit  of  Bradley  v.  Brad- 
ley^ the  estate  of  the  testator,  which  would  be  forthcoming  in  that 
suit,  would  little  more  than  suffice  to  pay  the  costs  of  that  suit, 
and  that,  so  far  as  benefit  to  the  testator's  creditors  went,  that 
suit,  and  the  proceedings  in  it,  were  nugatory. 

The  bill,  in  the  present  suit,  prayed  an  administration  of  the 
testator's  estate  on  tlie  footing  of  the  declarations  and  directions 
therein  prayed,  which,  so  far  as  is  material  to  the  present  report, 
consisted  of  a  declaration  to  the  effect  that  the  pretended  marriage 
of  the  testator  with  the  defendant  Elizabeth  Dorothy  Jones  was 
null  and  void,  and  that  the  trusts  by  the  alleged  settlement  of  the 
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80th  of  September,  1857,  expressed  to  be  limited  from  and  after 
the  solemnization  of  what  was  therein  called  the  intended  mar- 
riage had  not  arisen ;  and  that  neither  the  defendant  Eliza- 

*  75    beth  Dorothy  Jones,  nor  her  children,  *  nor  the  testator's 

children  by  his  first  marriage,  were  entitled  to  any  interest 
under  the  alleged  settlement,  but  that  the  funds  therein  expressed 
to  be  comprised  remained  limited  by  virtue  thereof  unto  or  in 
trust  for  the  testator's  executors  or  administrators,  and  were  dis- 
tributable accordingly  as  part  of  his  general  personal  estate. 

The  defendants  in  this  suit  were  the  personal  representatives  of 
the  testator,  the  surviving  trustee  of  the  settlement  of  80th  Sep- 
tember, 1857,  the  appellant,  who  represented  the  testator's  chil- 
dren by  his  first  marriage,  and  Elizabeth  Dorothy  Jones  and  her 
two  children  by  the  testator. 

Mr.  Hobhouse  and  Mr.  Haddan  appeared  for  the  respondents 
(the  plaintifis  in  the  suit),  and  in  support  of  the  declarations 
sought  by  their  bill  and  above  set  forth,  they  referred  to  Eobinsan 
V.  Dickenson^  (a)  Couiaon  v.  Allison,  (6)  Clayton  v.  Sari  Win- 
tgn,  (<?)  NewBtead  v.  SearleSj  (<i)  Ellerton  v.  Q-astreU,  («)  Dav.enr 
port  V.  Bishopp  (^)  Porter  v.  Fox,  (A)  Webster  v.  BoddingUm,  (€) 
Skarf  V.  Sovlby,  (k)  Medworth  v.  Pope,  (J)  Jarm.  Wills,  (w) 

Idr.  Selwyn  and  Mr.  Bromehead,  for  the  appellant,  in  support 
of  the  declaration  which  was  sought  by  the  petition  of  appeal  as 
above  mentioned,  referred  to  Whalley  v.  Whalley.  (n) 

• 

*  76       ♦  The  Lord  Justice  Knight  Bruce.  —  Tlie  first  trust  in 

this  settlement  was  for  the  settlor,  his  executors,  adminis- 
trators, or  assigns,  until  the  then  intended  marriage  should  be 
solemnized  between  himself  and  the  lady  therein  mentioned.  The 
first  question  is,  what  is  the  meaning  to  be  ascribed  to  the  word 
^'  solemnized "  as  used  in  that  instrument.  A.s  used  in  that  in- 
strument it  must,  in  my  judgment,  mean  validly  and  effectually 
solemnized. 

(a)  3  Rnss.  899.  (A)  6  Sim.  4S5. 

.    (6)  2  De  6.,  F.  &  J.  521.  (t)   26  Beav.  128. 

(c)  S  Madd.  802  (n).  {k)  1  Mac.  &  6.  864. 

(d)  1  Atk.  266.  (0   27  Beav.  71. 

(0   1  Conf.  8.18.  (m)  2d  ed.  vol.  2,  p.  202. 

(g)  1  Ph.  689.  (n)  1  Meriv.  436. 
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The  ceremony  of  marriage  was  indeed  gone  through  afterwards, 
but  the  lady  and  gentleman  were  domiciled  in  England,  and  their 
domicil  had  not  been  changed ;  and  the  lady  was  the  gentleman's 
deceased  wife's  niece.  Therefore  the  marriage  ceremony,  filthough 
it  took  place  at  Neufchatel,  was  as  ineffectual  as  if  there  had 
ne^er  been  any  such  ceremony  at  all.  The  alleged  husband  (the 
settlor)  is  now  dead,  and  therefore  there  cannot  now  be  any 
change  of  domicil. 

In  that  view  of  the  case,  the  whole  beneficial  interest  in  the 
fimds  assigned  by  the  settlement  remained  vested  in  the  settlor 
until  the  time  of  his  death. 

I  am  not  prepared  to  adopt  the  particular  language  of  the  Mas- 
ter of  the  Bolls,  because  it  involves  the  decision  of  a  point,  which 
I  should  prefer  not  .to  decide,  if  there  be  no  necessity  for  so  doing. 
What  I  should  propose  to  do  is  this,  viz.,  to  declare  that  as  a 
valid  marriage  has  never  taken  place  between  the  testator  and  the 
defendant  Elizabeth  Dorothy  Jones,  the  whole  beneficial  interest 
in  the  funds  and  property  comprised  in  the  settlement  was  vested 
in  the  testator  at  the  time  of  his  death,  and  that  neither  the  de- 
fendant Elizabeth  Dorothy  Jones,  nor  any  child  of  the  testa- 
tor, or  of  *  the  defendant  Elizabeth  Dorothy  Jones,  acquired  *  77 
any  interest  in  such  funds  or  property. 

The  Lobd  Justice  Tubneb. — I  am  of  the  same  opinion.  The 
word  marriage  must  be  taken  to  mean  a  valid  and  effectual  mar- 
rige.  This  is  plain  from  the  language  of  the  settlement  generally, 
and  from  the  provision  therein  made  in  favour  of  the  children ;  for 
it  cannot  be  supposed  that  there  was  any  intention  to  provide  for 
illegitimate  children  as  yet  unborn.  As  there  has  never  been  any 
valid  marriage,  the  trust  in  favour  of  the  testator,  his  executors, 
administrators,  or  assigns,  remains  in  force,  and  none  of  the 
ulterior  trusts  ever  took  effect. 
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FOXWELL  V.  WEBSTER  and  Seventy-six  other  Suits. 

1863.    November  24.    December  3,  7,  21.    Before  the  Lord  Chancellor  Lord 

Wbstbury. 

One  hundred  and  thirty^foar  saits  were  instituted  against  as  many  defendants  by 
a  patentee  for  infringement  of  his  patent,  and  interrogatories  were  served. 
Seventy-seven  defendants,  combining  together  amongst  themselves  so  as  to 
make  four  bodies  in  all,  moved,  before  putting  in  any  answers,  that  the 
plaintiff  might  be  directed  to  proceed  with  one  suit  only  until  it  should  have 
been  determined  or  until  the  validity  of  the  patent  should  have  been  finally 
decided,  or  until  further  order ;  and  that  the  proceedings  in  the  other  suits 
might  in  the  mean  time  be  stayed,  or  that  the  time  for  answering  and  pro* 
ducing  documents  might  be  enlarged,  the  moving  defendants  undertaking  to 
be  bouud  by  the  result  of  the  selected  suit  so  far  as  the  question  of  the 
validity  of  the  patent  was  concerned.  The  Court,  upon  terms,  and  the  plain- 
tiff not  opposing,  made  an  order  with  a  view  of  trying  before  itself  the  ques- 
tion of  validity  in  the  first  instance  before  entering  upon  the  question  of 
infringement.^ 

These  were  appeals  against  an  order  made  by  his  Honor  the 
Yice-Chancellor  Kindebsley  on  four  motions  which  he  had  re- 
fused without  prejudice  to  any  application  which  might  be  made 
after  the  answers  of  the  various  defendants  against  whom  the 
plaintiff  was  proceeding  had  been  put  in,  with  a  view  to 
*  78  regulate  the  *  course  of  the  numerous  proceedings  which 
had  been  instituted. 

The  case  in  the  Court  below  is  reported  in  Messrs.  Drewry  & 
Smale's  Reports,  (a)  The  circumstances  of  it  were  shortly  as 
follows : — 

The  plaintiff  Daniel  Foxwell  was  the  assignee  of  a  patent 
granted  to  Charles  Tiot  Judkins  for  improvements  in  machinery 
or  apparatus  for  sewing  and  stitching,  and  he  had  filed  134  bills 
against  different  persons  as  tlie  respective  defendants  thereto,  and 
mutatis  mutandis  in  the  same  terms  to  restrain  alleged  infringe- 
ments of  the  patent  as  altered  by  a  disclaimer  of  his  own  duly 
enrolled.  The  seventy-seven  suits  above  mentioned  and  referred 
to  were  seventy-seven  of  these  134  suits.  The  plaintiff  had  in 
1860,  1862,  and  1863,  brought  actions  for  infringement  against 

(a)  Vol.  2.  p.  260. 

^  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  839,  801,  1648, 1644. 

[60] 


POXWELL  V.  WEBSTER,  ETa  *  78 

one  William  Frederic  Thomas,  to  whom  he  had  granted  licenses 
to  make  and  vend  the  patented  machines.  These  actions  had 
respectively  ended,  as  to  the  first,  in  the  plaintiff  electing  to  be 
nonsuited ;  as  to  the  second,  in  the  dismissal  of  the  jury  on 
account  of  their  being  unable  to  agree ;  and  as  to  the  third,  in  a 
compromise  under  which  the  defendant  William  Frederic  Thomas 
paid  to  the  plaintiff  upwards  of  4000Z.  in  consideration  of  receiv- 
ing from  him  a  free  license  to  work  the  patent,  and  the  jury  there- 
upon, by  direction  of  the  Judge,  found  a  verdict  for  the  plaintiff 
on  all  the  issues.  Immediately  after  the  issue  of  the  last  action 
the  plaintiff's  solicitor  wrote  letters  to  the  defendants  in  the  134 
suits,  claiming  for  the  plaintiff,  as  a  patentee  who  had  established 
his  rights  at  law,  rights  against  them  respectively  as  infringers, 
and  requiring  submission  within  three  days.  This  submission 
not  having  been  made,  the  134  bills  were  filed,  and  inter- 
rogatories *  upon  them  also,  but  no  answers  had  yet  been  *  79 
put  in. 

In  this  state  of  things,  the  motions,  which  were  now  brought 
before  the  Lord  Chancellor,  were  made,  being,  as  was  deposed  on 
behalf  of  the  plaintiff,  the  result  of  a  combination  to  defeat  his 
patent,  organized  by  "  The  Makers,  Dealers,  and  Users  of  Sewing 
Machines  Central  Association,"  a  society  existing  with  small 
monthly  subscriptions  of  its  members  (amongst  whom  were  the 
defendants),  and  the  moving  parties  combining  together  in  making 
tlie  motions  now  before  the  Court.  The  particulars  of  these 
motions  were  as  follows :  — 

Mr.  RoU  (with  him  Mr.  E.  E.  Kay  and  Mr.  W.  H.  Bagshawe) 
moved  on  behalf  of  the  defendants  in  nineteen  out  of  the  134 
suits,  and  by  way  of  reversal  or  variation  of  the  Vice-Chancellor's 
order,  that  the  plaintiff  might  proceed  in  such  one  only  of  the 
above  nineteen  mentioned  suits  in  which  the  motion  was  made  as 
he  should  select  for  that  purpose  until  such  suit  should  have  been 
determined,  or  until  the  validity  of  the  patent  therein  should  have 
been  finally  decided,  or  until  the  Court  should  otherwise  order, 
and  that  the  proceedings  in  the  other  eighteen  suits  might  in  the 
mean  time  be  stayed,  or  that  the  time  for  answering  and  production 
of  the  documents  therein  might  be  enlarged,  the  several  defend- 
ants to  the  said  suits  thereby  undertaking  to  be  bound  and  to  abide 
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hj  the  result  of  the  said  suit  so  to  be  selected,  so  far  as  the 
validitj  of  the  patent  was  concerned,  in  like  manner  as  if  the 
same  result  had  been  arrived  at  in  the  said  several  suits,  or  that 
such  other  order  might  be  made  as  should  be  just  for  the  purpose 
of  deciding  the  validity  of  the  patent  so  as  to  bind  the  defendants 
in  all  the  said  suits  by  means  of  one  proceeding  only. 

*  80       *  Mr.   Oabome  and  Mr.  0.  M.  Boupell  moved,  on  behalf 

of  the  defendants  (users  only  of  the  machines)  in  seven 
others  out  of  the  134  suits,  and  by  way  of  reversal  or  variation  of 
the  Yice-Chancellor's  order,  to  the  same  effect  us  that  of  the  first 
motion,  save  only  that  their  notices  of  motion  did  not  ask  an 
enlargement  of  the  time  for  answering  or  producing  documents. 

Mr.  Freelvng  moved,  on  behalf  of  the  defendants,  in  eleven 
others  out  of  the  134  suits,  and  by  way  of  reversal  or  variation  of 
the  Vice-Chancellor's  order,  to  same  effect  as  that  of  the  first 
motion. 

• 

Mr.  Osborne  and  Mr.  Waller  moved,  on  behalf  of  the  defend- 
ants (of  whom  two  were  manufacturers,  and  the  remainder  users 
or  purchasers),  in  forty  others  out  of  the  134  suits,  and  by  way  of 
reversal  or  variation  of  the  Vice-Chancellor's  order,  in  much  the 
same  terms  as  the  former  motions  as  to  determining  the  questions 
in  a  single  suit,  but  did  not  ask  for  an  issue  as  to  the  validity  of 
the  patent,  and  selected  one  particular  suit  (that  of  Fozwell  v. 
Jones)  as  that  which  should  proceed. 

The  machines  alleged  to  be  infringements  of  the  patent  were 
numerous  and  diverse,  but  it  was  alleged  that  there  was  a  possi- 
bility of  grouping  the  different  defendants  for  the  purpose  of  con- 
solidating the  suits. 

On  behalf  of  all  the  moving  defendants,  it  was  contended,  that 
the  action  against  Thomas  having  ended  with  a  consent  order,  the 
validity  of  the  patent  had  not  been  sufficiently  established  by  the 
plaintiff  to  give  him  the  wholesale  right  of  restraining  infringe- 
ments which  he  here  claimed,  and  that  the  Court  could,  in  a  case 
circumstanced  like  the  present,  try  the  validity  of  the  patent, 
suspending    for    the  time  the  question   of    infringement, 

*  81    *  and  in  support  of  this  contention  reference  was  made  to 
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Chitty's  Archbold's  Practice ;  (a)  Q-olden  v.  UlyaJte^  (J)  Tawnley 
V.  Deare^  (c)  Fvllctgar  v.  Clarhy  (d)  Bacon  v.  Jones^  (e)  Brown  v. 
Fermiicfen,  {g)  Findon  v.  Parker^  (K)  Mayor  of  York  v.  Pilking- 
torij  (i)  -4.(iam«  v.  Fisher^  (K)  Be  la  Rvs  v.  Bickinson.  (/) 

The  Lobd  Chancellor.  —  If  you  had  given  me  the  means  of 
consolidating  these  suits  into  batches  of  defendants  all  in  the  same 
category,  I  might  have  striven  to  break  through  the  ordinary  rules 
of  the  Court  and  consolidate  the  suits  in  some  way ;  but  you  have 
not  done  that.  Has  the  plaintiff  any  objection  to  this  course ;  viz., 
that  the  defendants  should  file  affidavits  stating  their  objections  to 
the  validity  of  the  patent,  and  giving  full  information  of  every 
combination  of  machine  made,  sold,  or  used  by  them,  and  whence 
obtained,  and  when  used,  and  full  discovery  of  the  profits  derived 
from  the  machines  which  have  been  made,  sold,  or  used  by  them 
respectively,  the  defendants  undertaking  to  pay  the  royalty  de- 
manded on  behalf  of  the  plaintiff  in  respect  of  each  machine,  if 
he  should  succeed  in  establishing  the  validity  of  the  patent  and 
the  fact  of  the  infringement  ? 

Mr.  Glaase  (who  with  Mr,  Locock  Webb  and  Mr.  Theodore 
Aston  appeared  for  the  plaintiff)  agreed  to  *  this  on  condition    *  82 
that  the  defendants  would  furnish  verified  models  of  every 
machine  made,  used,  or  sold  by  them  respectively. 

The  Lord  Chancellor  thereupon  ordered  the  motions  to  stand 
over  upon  those  terms  until  the  first  day  of  the  sittings  after  term, 
no  proceedings  to  be  taken  in  the  mean  time,  his  Lordship  remark- 
ing, however,  that,  in  so  restraining  the  plaintiff,  he  was  greatly 
stretching  the  power  of  the  Court. 

• 

December  S. 

Affidavits  by  sixty-eight  of  the  defendants  having  been  filed  in 
pursuance  of  the  order  of  the  Lord  Chancellor,  Mr.  RoU  admitted 

(a)  11th  ed.  p.  1347. 

(6)  Reg.  Lib.  1808,  A.  909,  stated  by  the  V.  C.  of  England,  11  Sim.  871, 
372,  377,  and  reported  under  the  title  of  Goulden  v.  Lydiat,  4  Y.  &  C.  374,  n. 
(c)  3  Beav.  212.  (h)  11  M.  &  W.  676. 

Id)  18  Yes.  481.  (i)    1  Atk.  282. 

(e)  4  My.  &  Or.  433.  (k)  3  My.  &  Cr.  626. 

(g)  1  Ch.  Ca.  272.  (I)   3  K.  &  J.  388. 
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that  they  did  not  state  the  particulars  of  objections,  nor  give  any 
account  of  profits,  to  do  which  would  be  very  onerous,  and  more- 
over was  not  incumbent  on  .the  defendants  in  patent  suits.  De  la 
Rue  V.  Dickinson,  (a) 

The  Lord  Chancellor  said  that  the  account  might  be  dispensed 
with  for  the  present,  but  that  the  plamtiff  was  entitled  to,  and 
should  have,  all  pertinent  discovery  as  soon  as  it  would  be  of 
service  to  him.  His  Lordship  added,  that  if  he  had  already,  in 
what  he  had  done,  done  some  violence  to  the  practice  of  the 
Court,  it  was  because  a  case  of  the  present  description  had  never, 
in  all  his  experience  in  that  Court,  come  before  him ;  and  if  he 
did  violence  to  the  practice,  it  should  be  carried  to  the  end  of 
doing  the  plaintiff  service  by  facilitating  his  proceedings,  and 
saving  him  from  the  consequence  of  instituting  so  great  a  number 

of  suits. 
*  83       *  The  matter  was  then  directed  to  stand  over,  to  give  the 

plaintiff  an  opportunity  of  considering  the  affidavits  which 
had  been  filed. 

December  7. 

The  matter  was  renewed  on  this  day ;  and  after  some  discussion 
an  order  was  made  directing  an  issue  as  to  the  validity  of  the 
patent,  two  of  the  defendants,  Bradbury  and  Jones,  and  another 
to  be  selected  by  the  defendants  amongst  tliemselves,  to  conduct 
the  trial  as  representatives  and  on  behalf  of  the  rest,  the  result  to 
be  binding  upon  the  plaintiff  and  upon  all  the  defendants  who 
were  parties  to  tlie  four  motions.  All  particulars  of  objections  to 
the  validity  of  the  patent  pursuant  to  the  Patent  Law  Amendment 
Act  (15  &  16  Vict.  c.  88,  §  41)  to  be  delivered  to  the  plaintiff's 
solicitor  within  a  fortnight.  The  trial  to  take  place  by  consent 
before  the  Lord  Chancellor  in  Hilary  Term  without  a  jury.  All 
questions  of  costs,  as  well  in  the  Court  below  as  before  the  Lord 
Chancellor,  to  he  reserved,  and  liberty  given  to  any  of  the  defend- 
ants in  the  other  suits  to  apply  to  be  made  parties  to  that  order. 

The  Lord  Chancellor  expressed  his  intention  of  requesting  some 
mechanician  to  be  present  at  the  trial  for  tlie  purpose  of  assisting 
the  Court;  but  as  the  parties  declined  his  Lordship's  offer  to  allow 

(a)  8  K.  &  J.  8d8. 
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them  to  join  in  naming  some  person  for  this  purpose,  no  mention 
of  this  intended  arrangement  was  made  in  the  order. 

December  21. 

Mr.  Osborne^  on  this  day,  moved  for  an  extension  of  time  for  a 
week  longer  for  the  delivery  of  objections  to  the  validity  of  the 
patent,  and  by  consent  of  the  plaintiff,  and  on  payment  to  him  of 
the  costs  of  the  application,  obtained  three  days'  further  time 
accordingly. 


•  SIDNEY  V.  WILMER.  *  84 

FITZCLARENCE  v.  WILMER. 

WILMER  V.  HUNLOKE. 
FITZCLARENCE  v.  WILMER. 

1868.    December  5,  7,  8.    Before  the  Lord  Chancellor  Lord  Westdurt. 

A  testator  who  bad  no  issue,  after  prefacing  his  will  with  expressions  showing 
his  anxiety  that  his  ancestral  estate  should  remain  a  principal  family  resi- 
dence, and  his  apprehension  that  a  considerable  period  might  elapse  before 
any  adult  person  would  become  entitled  to  the  full  benefit  of  his  estates 
under  the  disposition  made  by  him,  devised  his  real  estates  to  the  use  of 
trustees  for  a  term  of  500  years,  and  after  the  determination  of  the  same 
and  in  the  mean  time  subject  thereto  and  to  the  trusts  thereof,  to  the  use 
of  trustees  during  the  lives  of  his  two  sisters  and  the  life  of  the  longer  liver 
of  them,  to  preserve  contingent  remainders,  and  to  pay  the  rents  and  profits 
to  the  trustees  of  the  term,  to  be  applied  as  therein  after  mentioned,  and 
such  estate  to  determine  in  the  event  of  total  failure  or  impossibility  of 
issue  of  the  testator^s  sisters  to  take  under  the  limitations  therein  after  con- 
tained ;  with  remainder  to  the  use  of  the  first  and  other  sons  of  his  elder 
sister  who  should  be  bom  within  fifteen  years  after  the  date  of  the  will 
successively  in  tail  male ;  with  remainder  to  the  use  of  the  first  and  other 
sons  of  his  younger  sister  bom  within  eighteen  years  after  the  aforesaid 
date ;  with  successive  remainders  in  favour  of  the  first  and  other  daughters 
of  the  sisters  bora  within  the  aforesaid  respective  periods  in  tail  male  and 
tail  general ;  with  remainder  to  uses  in  favour  of  younger  sons  of  Lord 
De  L.  which  failed ;  with  remainder  to  the  use  of  his  daughters  then  born 
or  thereafter  to  be  bom  in  the  testator^s  lifetime  (according  to  seniority  of 
age)  for  life,  with  a  power  of  cutting  timber  under  the  control  of  the 
tmstees  of  the  500  years*  term ;  with  remainder  to  the  use  of  trustees 
to  presen'e  during  life  tenancies;    with  remainder  to  the  use  of  the 
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first  and  other  sons  of  each  sach  daughter  successively  in  taiL  male ;  with 
remainders  over.  The  testator  then  provided  for  the  assumption  of  his 
family  name  and  arms  by  persons  and  the  husbands  of  persons  entitled 
under  his  vill,  and  for  the  shifting  of  the  limitations  contained  in  the  will 
in  case  of  any  of  them  becoming  entitled  ia  possession  to  the  mansion  and 
estate  belonging  to  the  De  L.  family. 

The  trusts  of  the  500  years'  term  were,  that  the  trustees  should  immediately  after 
the  testator^s  death  enter  upon  his  ancestral  mansion  and  estate,  and  thence- 
forth during  the  lives  of  his  uncle  and  his  sisters  and  the  survivors  and 
survivor  of  them,  and  during  the  minority  of  any  person  who,  at  the  decease 
of  the  survivor  of  his  uncle  and  sisters,  might  under  the  limitations  of  the 
will  be  entitled  beneficially  to  the  possession  of  the  testator^s  estates  and 
under  twenty-one,  receive  the  rents,  keep  up  the  mansion-house  and  gardens 
and  appurtenances,  and  manage  the  estates  and  direct  repairs  and  improve- 
ments; grant  leases,  sell  timber,  keep  down  interest  on  incumbrances, 
appoint  agents,  cut  timber  to  provide  for  the  objects  of  the  will ;  and  out 
of  the  residue  to  pay  certain  annuities  to  the  testaitorls  unde  and  sisters. 
The  testator  then  provided,  that  these  annuities  were  not  to  entitle  his 
uncle  and  sisters  to  reside  at  the  mansion-house  unless  authorized  by  the 
trustees  so  to  do,  or  to  interfere  in  the  management  of  his  estates ;  and  he 
declared  that,  during  minorities,  the  trustees  of  the  term,  but  without 
prejudice  to  the  annuities  under  his  will  and  other  charges,  might  pay  and 
apply  during  the  lives  of  his  sisters  a  competent  part  of  the  surplus,  interest, 
and  income  of  the  said  estates  to  or  for  the  maintenance  and  education,  or 
otherwise  for  the  benefit  of  the  minors,  the  trustees  accumulating  the  surplus 
and  investing  the  same  as  they  should  think  best;  and  he  directed  that 
such  accumulations  should  be  applied  in  satisfaction  of  any  debts  affecting 
his  estates  or  of  legacies,  and  subject  thereto  should  be  subject  to  the 
trusts  declared  of  moneys  to  arise  under  the  power  of  sale  after  contained. 

He  then  provided,  that  the  trusts  thereby  declared  for  the  management  of  the 
estates  should,  after  the  death  of  his  uncle  and  sisters,  be  suspended  during 
the  life  of  any  adult  person  who  should  become  entitled  thereto  for  any 
estate  for  life  in  possession  by  virtue  of  the  will,  and  should  cease  when  the 
uncle  and  sisters  should  be  dead,  and  an  adult  tenant  in  tail  by  purchase 
under  the  will  should  become  absolutely  entitled. 

There  were  powers  for  the  trustees  of  the  term  to  lease,  to  open  and  work  mines 
and  grant  mining  leases,  and  to  sell  and  exchange  with  the  usual  ancillary 
clauses,  under  which  the  moneys  to  arise  from  sales  and  exchanges  were  to 
be  applied  in  discharging  incumbrances  on  the  settled  estates,  and  subject 
thereto  in  the  purchase  of  other  hereditaments  to  be  settled  to  the  same 
uses* 

The  testator  then  devised  his  copyhold  and  leasehold  estates,  and  certain  articles 
of  personal  estate,  to  the  trustees  of  the  term,  upon  trusts  to  correspond 
with  those  declared  of  the  settled  estates,  and  so  as  to  go  along  with  the 
latter ;  and  bequeathed  his  residuary  personal  estate  to  the  same  trustees 
upon  trust  for  conversion  into  money,  to  be  held  on  the  same  trusts  as  the 
moneys  to  arise  from  sales  of  the  settled  estates. 

The  uncle  having  died,  the  elder  sister  being  also  dead  onmamed,  and  the 
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yoanger  sister,  who  had  become  the  testator^s  sole  heiress-at^law,  being 
still  Uving,  married,  and  having  had  one  only  child,  which  had  died  before 
the  date  of  the  testator's  will,  and  the  eighteen  years  from  the  date  of  the 
testator^s  will  having  expired :  Hdd,  — 

1.  That  the  direction  given  to  the  trustees  to  manage  the  estates  did  not  involve 

any  suspension  of  the  enjoyment  of  the  estates  themselves  or  interfere  with 
the  right  of  the  devises,  save  so  far  as  that  they  might  not  be  entitled  to 
claim  the  possession  of  the  estates,  and  that  there  was  no  intestacy,  no 
part  of  the  rents  and  profits  of  the  estates  being  undisposed  of. 

2.  That  immediately  subject  to  the  trusts  of  the  500  years^  term  the  plaintiff, 

who  was  the  eldest  daughter  of  Lord  De  L.,  as  the  person  entitled  to  the 
first  vested  estate  for  life,  became,  as  from  the  testator^s  death,  entitled  to 
the  surplus  rents  of  the  whole  of  the  estates  not  required  for  the  exigencies 
declared  of  the  term. 

8.  That  the  trust  for  the  accumulation  of  the  surplus  rents  was  not  absolute, 
but  limited  to  the  period  of  time  during  which  there  should  be,  and  came 
into  existence  only  in  the  event  of  there  being,  a  minority  before  the  death 
of  the  testator^s  sisters. 

4.  That  the  plaintiff  was  entitled  to  the  immediate  possession  of  the  mansion- 
house,  and  to  the  receipt  of  the  surplus  rents,  she  undertaking  to  perform 
all  those  things  which  the  trustees  had  a  right  to  require  under  their  powers 
of  management,  and  she  and  her  husband  complying  with  the  directions  of 
the  will  as  to  th^  assumption  of  the  testator's  name  and  arms. 

This  was  an  appeal  from  a  decree  made  by  the  Master  of  the 
Rolls  in  the  first  three  suits  for  the  administration  of  the 
estate  of  the  late  Sir  Henry  *  John  Joseph  Hunloke,  Bart.,    *  85 
of  Wingerworth  Hall,  in  the  county  of  Derby,  the  testator 
in  the  cause. 

By  the  decree  under  appeal  his  Honor  declared  that  *  the  *  86 
surplus  rents  and  profits  of  the  real  estates  devised  by  the 
testator's  will,  after  providing  thereout  for  all  proper  payments 
under  the  trusts  of  the  term  of  600  years  created  by  the  will, 
ought  to  be  accumulated  until  the  death  of  the  defendant,  Eliza  the 
Marchioness  of  Casteja,  or  until  further  order,  and  gave  conse- 
quential directions,  (a)  The  case  is  reported  in  the  Court  below, 
in  the  25th  volume  of  Mr.  Beavan's  Reports.  (() 

The  testator  at  the  date  of  his  will,  viz.,  the  4th  of  July,  1845, 
had  no  issue,  and  his  nearest  blood  relations  were  two  sisters, 
Charlotte  and  Eliza  Margaret,  and  an  uncle,  James  Hunloke.  Of 
the  testator's  sisters  Charlotte  was  unmarried,  as  was  also  his 
uncle  James.    The  testator's  sister  Eliza  Margaret  was  the  wife 

(a)  Beg.  Lib.  1857,  B.  859.  (5)  Page  260. 
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of  the  Marquis  of  Casteja,  a  French  nobleman.  There  had  been 
issue  of  this  marriage  one  child  only,  who  was  born  on  the  23d  of 
August,  1888,  and  had  died  on  the  16th  of  September,  1838,  before 
the  date  of  the  testator's  wilL 

Under  these  circumstances,  the  testator  commenced  his  will  as 
follows :  — 

"  Whereas,  my  estate  at  Wingerworth  has  for  centuries  been  the 
residence  of  my  family,  and  I  am  desirous  that  upon  failure  of  my 
issue  tlie  same  should  go  to  some  collateral  relation  of  my  blood 
who  is  likely  to  live  in  England,  and  who  will  reside  on  my  said 
estate  and  keep  up  the  same,  as  my  ancestors  heretofore  have 
done,  as  his  principal  place  of  residence,  and  not  as  an  adjunct  to 
any  family  estate  of  greater  importance ;  and  whereas,  consider- 
ing the  objects  aforesaid,  and  looking  at  tlie  state  of  my  relations, 

my  uncle  a  bachelor  in  years  and  my  sisters  resident  in 
*  87    Prance,  and  one  of  them  married  *  to  a  French  gentleman, 

I  have  determined,  subject  to  my  sisters  or  either  of  them 
having  issue,  on  settling  my  estates  in  manner  herein  after  con- 
tained, but  making  provisions  for  my  said  uncle  and  sister,  in  a 
way  which  I  hope  they  will  appreciate  ;  and  whereas,  as  a  consid- 
erable period  may  elapse  before  any  adult  person  will  become 
entitled  to  the  full  benefit  of  my  estates  under  the  disposition 
made  by  me,  I  am  desirous  as  effectually  as  I  can  to  provide  for 
the  management  and  keeping  up  of  my  estates  in  the  mean  time, 
and  of  investing  trustees  with  the  fullest  power  and  discretion  in 
regard  thereto,  and  1  have  fixed  on  the  most  noble  William  Spen- 
cer, Duke  of  Devonshire,  together  with  my  friend  Wilmer  Wilmer, 
of  Old  Palace  Yard,  Westminster,  esquire,  to  be  such  trustees, 
and  I  express  the  strongest  hope  that  as  an  old  friend  of  myself 
and  of  my  family  his  grace  will  consent  to  act  as  such  trustee,  and 
which  consideration  and  his  known  character  for  high  honour  and 
probity,  and  the  locality  of  his  property  and  his  residence  near 
Wingerworth,  have  induced  me  to  select  and  wish  him  to  act  as  a 
trustee :  now,  for  effecting  the  objects  aforesaid,  I  give  and  devise 
all  tlie  manors,  capital,  and  other  messuages,  lands,  and  other 
hereditaments  of  or  to  which  I  am  or  at  the  time  of  my  decease  I 
shall  be  seised  or  entitled  in  fee-simple,  in  possession,  reversion, 
or  remainder,  or  which  I  am  empowered  to  dispose  of  by  virtue  of 
any  special  power,  with  their  and  every  of  their  rights,  members, 
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and  appurtenances  (subject  to  and  charged  with  the  incumbrances 
affecting  the  same,  and  with  the  annuities  herein  after  bequeathed, 
and  with  such  annuities  and  legacies  as  I  shall  or  may  bequeath 
by  any  codicil  to  this  my  will),  to  the  uses,  upon  the  trusts  and 
subject  to  the  powers,  provisos,  and  declarations  herein  after 
limited,  expressed,  and  declared  of  and  concerning  the  same." 

*  The  uses  so  limited  by  the  will  were  as  follows  :  To  the  *  88 
use  of  tlie  defendants  the  Duke  of  Devonshire  and  Wilmer 
Wilmer,  their  executors,  administrators,  and  assigns,  for  the  term 
of  500  years,  without  impeachment  of  waste,  upon  and  for  the 
trusts  and  purposes  after  expressed  and  declared.  And  after  the 
expiration  or  sooner  determination  of  the  said  term  and  in 
the  mean  time,  subject  thereto  and  to  the  trusts  thereof,  (a)  to 
the  use  of  Benjamin  Currey  and  William  Currey  and  their  heirs 
during  the  lives  of  his  sisters  the  defendants  Charlotte  Hunloke 
and  Eliza  tlie  wife  of  the  defendant  the  Marquis  of  Casteja,  and 
the  life  of  the  longest  liver  of  them,  without  impeachment  of 
waste,  in  trust  by  the  usual  ways  to  preserve  the  contingent 
remainders  therein  after  limited,  and  to  pay  the  rents  and  profits 
of  the  said  hereditaments  to  the  trustees  or  trustee  for  the  time 
being  of  the  500  years'  term,  to  be  applied  as  therein  after  men- 
tioned, and  such  estate  to  determine  in  case  there  should  be  a 
total  failure  or  impossibility  of  issue  of  the  testator's  sisters  to 
take  under  or  according  to  the  limitations  therein  after  contained ; 
with  remainder  to  the  use  of  the  first  and  other  sons  of  his  sister 
Charlotte  who  should  be  born  within  fifteen  years  after  the  date 
of  the  will  successively  in  tail  male  ;  with  remainder  to  the  use  of 
the  first  and  other  sons  of  his  sister  Eliza  who  should  be  born 
within  eighteen  years  after  the  date  of  the  will  successively  in  tail 
male  ;  with  remainder  to  the  use  of  the  first  and  other  daughtei*s 
of  his  sister  Charlotte  who  should  be  born  within  fifteen  years 
after  the  date  of  the  will  successively  in  tail  male  ;  with  remain- 
der to  the  use  of  the  first  and  other  daughters  of  his  sister 
Eliza  who  should  be  born  within  eighteen  *  years  after  the  *  89 
date  of  the  will  successively  in  tail  male ;  with  remainder  to 
the  use  of  the  first  and  other  daughters  of  his  sister  Charlotte 

(a)  These  words  **  and  to  the  trusts  thereof^  were  omitted  from  the  abridg- 
ment of  the  will  in  the  bill.  The  Lord  Chancellor  during  the  argument  remarked 
upon  their  materiality. 
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who  should  be  bom  within  fifteen  years  after  the  date  of  the  will 
successively  in  tail  general ;  with  remainder  to  the  use  of  the  first 
and  other  daughters  of  his  sister  Eliza  who  should  be  bora  within 
eighteen  years  after  the  date  of  the  will  successively  in  tail  gen- 
eral ;  with  remainder  to  certain  uses  (which  failed)  of  the  sons 
(other,  than  an  eldest  son)  of  Philip  Charles  Lord  De  Lisle  and 
Dudley,  and  (with  an  intervening  use  to  Benjamin  Currey  and 
William  Currey  and  their  heirs  during  life  tenancies  in  trust  to 
preserve  contingent  remainders)  the  sons  of  such  sons.  And  for 
default  of  such  issue  to  the  use  of  every  daughter  of  Philip 
Charles  Lord  De  Lisle  and  Dudley  then  born  or  thereafter  to  be 
born  in  the  testator's  lifetime  (according  to  seniority  of  age)  for 
her  life,  with  a  power  of  cutting  timber  under  the  control  of  the 
trustees  of  the  600  years'  term  corresponding  with  a  like  antece- 
dent power  given  to  life  tenants  who  should  be  sons  of  Lord  De 
Lisle  and  Dudley ;  with  remainder  to  Benjamin  Currey  and 
William  Currey  and  their  heirs  during  the  life  of  each  respec- 
tive daughter  in  trust  to  preserve  contingent  remainders ;  with 
remainder  after  the  decease  of  each  such  daughter  to  the  use  of 
the  first  and  other  sons  of  each  such  daughter  successively  in  tail 
male ;  with  remainder  to  the  use  of  the  first  and  other  sons  of 
such  daughters  successively  in  tail  general-;  the  testator's  will 
being,  that  the  eldest  daughter  of  Lord  De  Lisle  and  Dudley  born 
in  the  testator's  lifetime  and  her  sons  and  the  heirs  male  and  heirs 
of  their  respective  bodies  should  take  before  the  younger  of  such 
daughters  and  her  sons  and  the  heirs  male  and  heirs  of  their 
respective  bodies ;  with  remainders  over  for  the  benefit  of  the 
younger  daughters  of  Lord  De  Lisle  and  Dudley  and  their  issue, 

and  otherwise. 
*  90  *  And  after  a  proviso  for  the  assumption  of  the  name  and 
arms  of  Hunloke  by  persons  and  the  husbands  of  persons 
entitled  under  the  will,  and  for  the  shifting  of  the  limitations  in 
manner  therein  mentioned  in  the  event  of  refusal  or  neglect  so  to 
do  within  the  times  mentioned  in  the  will,  and  another  proviso  for 
shifting  in  manner  therein  mentioned  the  limitations  contained  in 
the  will  in  favour  of  any  issue  of  Lord  De  Lisle  and  Dudley  to  or 
upon  whom  the  mansion  and  estate  belonging  to  the  Sidney 
family  of  Penshurst,  in  Kent,  or  the  bulk  thereof,  should  descend 
or  come  for  any  estate  in  possession,  the  will  proceeded  to  declare 
the  trusts  of  the  500  years'  term. 
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These  trusts  were  to  the  eflect  that  the  trustees  thereof  should, 
immediately  after  the  testator's  death,  enter  upon  his  mansion- 
house  at  Wingerworth  and  the  park,  pleasure-grounds,  and  appur- 
tenances, and  thenceforth  during  the  lives  of  his  uncle  and  bis 
sisters  and  the  survivors  and  survivor  of  them,  and  during  the 
minority  of  any  person  who,  at  the  decease  of  the  survivor  of  his 
uncle  and  sisters,  might  under  the  limitations  of  his  will  be  en- 
titled beneficially  to  the  possession  of  his  estates  and  be  under 
the  age  of  twenty-one  years,  to  receive  and  take  the  rents  of  the 
property  comprised  in  the  term,  and  keep  up  the  mansion-house 
and  all  the  gardens  and  pleasure-grounds,  offices,  and  establish- 
ments belonging  thereto,  and  manage  his  estates  and  direct  any 
repairs  and  improvements  to  be  made  thereon.  The  same  trustees 
were  authorized  to  pull  down  and  rebuild  in  any  other  style  or 
manner,  or  not  rebuild  at  all,  all  or  any  of  the  buildings .  about 
Wingerworth  Hall  (but  not  to  destroy  or  alter  the  fabric  thereof), 
and  to  alter  or  improve  the  hall  internally  or  externally,  and  remove, 
replace,  alter,  or  reconstruct  all  or  any  of  the  gardens  and  shrub- 
beries, and  whether  by  reduction  or  enlargement  as  might 
suit  any  tenant  of  the  hall,  or  *  with  a  view  to  ulterior  *  91 
beauty,  utility,  or  accommodation.  They  were  also  em- 
powered to  grant  leases,  sell  timber  and  underwood,  pay  annuities, 
and  keep  down  the  interest  of  incumbrances  charged  on  the  estates, 
appoint  solicitors,  receivers,  bailifls,  and  other  persons  required  for 
the  general  management  of  the  estates,  and  to  keep  a  superintend- 
ing agent  to  represent  them  (the  trustees)  ;  to  cut  timber  so  as  to 
provide  for  the  immediate  and  prospective  objects  of  the  testator's 
will,  and  particularly  that  the  annuities  payable  under  his  will  and 
current  improvements  and  management  of  the  estates  might  not 
be  diminished  or  in  arrear ;  to  expend  at  their  discretion  not 
moi'e  than  1000/.  a  year  in  improvements  ;  to  dispose  of  not  more 
than  2000/.  a  year  in  payments  or  allowances  or  donations  to  any 
Roman  Catholic  bishops  or  priests  for  such  charitable  purposes  as 
they  or  he  should  think  proper,  and  also  subscriptions  or  dona- 
tions yearly  to  schools,  county  or  district  hospitals,  infirmaries  or 
dispensaries,  and  any  further  yearly  sums  to  an  amount  mentioned 
in  the  will ;  and  then  the  testator  directed  the  trustees  of  the  term 
to  pay  an  annuity  of  1000/.  a  year  to  his  uncle  James  Hunloke  for 
life,  and  500/.  a  year  to  each  of  his  two  sistera  Charlotte  and  Eliza 
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for  their  separate  use,  to  be  increased  on  the  happening  of  certain 
events. 

The  testator  then  provided  that  the  annuities  thereby  made  pay- 
able to  his  uncle  and  sisters  should  not  entitle  them  or  any  of 
them  or  the  husbands  of  his  sisters  to  reside  at  his  mansion-house 
of  Wingerworth,  unless  authorized  to  do  so  by  his  trustees  or 
trustee,  or  in  any  manner  whatsoever  to  interfere  in  the  manage- 
ment of  his  estates.  And  he  also  declared  that  during  the  minor- 
ity of  any  person  for  the  time  being  absolutely  or  presumptively 
entitled  by  virtue  of  his  will  to  an  estate  for  life  or  in  tail 
*  92  immediately  expectant  on  the  estate  for  the  lives  *  of  his 
sisters  limited  to  trustees  to  preserve  contingent  remainders 
in  the  property  thereby  settled,  it  should  be  lawful  for  the  trustees 
or  trustee  for  the  time  being  of  the  term  of  500  years,  but  subject 
and  without  prejudice  to  the  annuities  under  his  will  or  such  of 
them  as  should  be  payable  and  to  other  charges,  to  pay  and  apply 
during  the  lives  of  his  sisters  a  competent  part  of  the  surplus 
interest  and  income  of  the  said  estates  to  or  for  the  maintenance 
and  education  or  otherwise  for  the  benefit  of  the  persons,  for  the 
time  being  entitled  thereto,  the  said  trustees  and  trustee  accumu- 
lating the  surplus  and  investing  the  same  as  they  or  he  should 
think  best.  And  further,  that  such  accumulations  should  be  ap- 
plied to  the  satisfaction  of  any  debts  affecting  his  estates,  either 
existing  at  his  death  or  created  under  his  will,  or  legacies  given 
by  him,  and  that  subject  thereto  such  accumulations  should  be 
subject  to  the  same  trusts  as  were  thereby  declared  concerning 
the  moneys  to  arise  under  the  power  of  sale  therein  after  con- 
tained. 

The  testator  then  declared  his  will  to  be  that  the  issue,  if  any, 
of  each  or  either  of  his  sisters  should  until  twenty-one  reside,  be 
educated,  and  brought  up  in  England,  and  not  be  absent  there- 
from for  any  longer  time,  either  at  one  period  or  at  intervals,  than 
three  months  in  any  one  year ;  and  in  default  every  provision 
thereby  made  for  his,  her,  or  their  mother  or  for  such  issue,  which 
otherwise  would  then  be  payable  under  the  trusts  of  the  will  re- 
spectively, were  to  be  suspended  and  cease  during  such  non-resi- 
dence, or  for  the  year  wherein  there  might  be  such  absence  of  the 
said  issue  or  any  of  them. 

The  trustees  of  the  term  were  then  authorized  to  purchase 
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other  hereditaments,  to  raise  money  by  mortgage  for  pay- 
ment of  the  testator's  debts,  mortgage  debts  *  on  the  estates,  *  98 
purcliase-moneys  of  other  hereditaments,  legacies,  and  other- 
wise. Then  followed  a  clause  authorizing  the  trustees  to  give 
receipts,  with  a  proviso  that  they  might  raise  moneys  on  mortgage 
as  aforesaid  independently  of  any  residue  of  the  personal  estate 
then  remaining  in  their  hands,  or  whether  such  residue  were 
ascertained  or  not,  and  without  taking  into  account  the  amount  of 
the  personal  estate.  And  the  testator  provided  that  the  trusts 
thereby  declared  for  the  management  of  the  estates  should,  after 
the  death  of  his  uncle  and  sisters,  be  suspended  during  the  life  of 
any  adult  person  who  should  become  entitled  thereto  for  any 
estate  for  life  in  possession  by  virtue  of  his  Cthe  testator's)  will, 
and  should  cease  when  and  so  soon  as  his  uncle  and  sisters  should 
be  dead,  and  an  adult  tenant  in  tail  by  purchase  under  his  will 
should  become  absolutely  entitled  thereto. 

Then  followed  a  proviso  for  cesser  of  the  term  upon  full  per- 
formance of  the  trusts  thereof,  and  payment  of  costs  attending 
the  same,  with  a  power  to  the  trustees  thereof,  during  the  lives  of 
the  uncle  and  sisters  and  the  lives  and  life  of  the  survivors  and 
survivor  of  them,  and  during  such  further  period  as  the  testator's 
estates  should  not  be  vested  in  possession  in  an  adult  tenant  for 
life  or  tenant  in  tail  under  his  will,  and  to  every  person  being  of 
the  age  of  twenty-one  years  who  should  by  virtue  of  the  limita- 
tions therein  before  contained  be  in  the  actual  possession  of  or 
entitled  to  the  rents  of  the  settled  estates,  to  lease  the  mansion- 
house,  park,  pleasure-grounds,  and  appurtenances  for  twenty-one 
years  ;  with  a  power  to  the  trustees  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  during  the  lives 
of  the  testator's  uncle  and  sisters  and  the  lives  and  life  of  the 
survivors  and  survivor  of  them,  and  during  such  further 
period  as  his  estates  should  not  be  vested  in  possession  *  in  *  94 
an  adult  tenant  for  life  or  tenant  in  tail  under  his  will,  and 
to  every  person  (being  of  the  age  of  twenty-one  years)  who 
should  by  virtue  of  the  limitations  therein  before  contained  be  in 
tlie  actual  possession  of  or  entitled  to  the  rents  of  the  settled 
estates,  to  open  and  work  mines  and  to  gi*ant  mining  leases. 
Then  followed  a  power  to  the  trustees  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  during  the 
lives  of  the  testator's  uncle  and  sisters,  and  the  lives  and  life  of 
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the  survivors  and  survivor  of  them,  and  during  such  further 
period  as  the  settled  estates  should  not  be  vested  in  possession  in 
an  adult  tenant  in  tail  under  the  will,  but  during  such  period  as 
the  estates  should  be  vested  in  possession  in  an  adult  tenant  for 
life  under  tlie  will  with  the  consent  of  such  person,  to  sell  or 
exchange  lands,  with  the  exception  of  the  mansion-house,  park, 
pleasure-grounds,  and  other  appurtenances,  and  any  other  lands  or 
tenements  in  the  parish  of  Wingerworth,  with  the  usual  ancillary 
clauses. 

tJnder  these  clauses  the  moneys  to  arise  from  sales  and  ex- 
changes were  to  be  applied  in  discharging  incumbrances  on  the 
settled  estates,  and,  subject  thereto,  in  the  purchase  of  other 
hereditaments  to  be  settled  to  the  same  uses,  upon  the  same  trusts 
and  subject  to  such  and  the  same  powers  and  provisos  as  were  in 
the  will  expressed  concerning  the  settled  hereditaments,  or  as  near 
thereto  as  the  deaths  of  parties,  the  nature  of  the  tenure  or  other 
circumstances  would  admit,  yet  so  that  leaseholds  thus  purchased 
should  not  for  the  effect  or  purpose  of  transmission  vest  absolutely 
in  any  tenant  in  tail  by  purchase  of  the  settled  estates  who  should 
not  attain  twenty-one  ;  and  in  the  interim  such  moneys  were  to  be 
invested  and  the  interest  was  to  be  paid  and  applied  to  the 
*  95  persons  and  for  the  purposes  to  whom  and  for  *  which  the 
rents  of  the  estates  to  be  purchased  therewith  would  be 
payable  if  the  purchase  were  then  made. 

'  Then  followed  a  general  devise  to  the  defendants  the  Duke  of 
Devonshire  and  Wilmer  Wilmer,  their  executors,  administrators, 
and  assigns,  of  all  the  testator's  copyhold  and  leasehold  estates, 
and  the  family  pictures  and  portraits,  and  a  tortoise-shell  cabinet, 
reputed  to  have  been  given  to  one  of  tlie  testator's  ancestors  by 
King  James  the  First  of  England,  upon  trusts  to  correspond  with 
those  declared  of  the  settled  estates,  so  that  these  properties 
might  go  along  with  the  settled  estates,  yet  so  that  for  the  effect 
or  purpose  of  transmission  the  leaseholds  should  not  vest  abso- 
lutely in  any  tenant  in  tail  who  should  not  attain  twenty-one  years. 

Then,  after  forgiving  certain  debts,  the  testator  gave  and  be- 
queathed all  the  residue  of  his  personal  estate  and  effects  whatso- 
ever and  wheresoever  not  therein  before  specifically  bequeathed, 
and  which  should  remain  after  payment  of  his  just  debts,  funeral 
and  testamentary  expenses,  and  such  legacies  as  he  might  give,  to 
the  defendants  the  Duke  of  Devonshire  and  Wilmer  Wilmer, 
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their  executors,  administrators,  and  assigns,  for  conversion  into 
money,  to  be  held  on  the  same  trusts  and  subject  to  the  same  pro- 
visions as  were  therein  before  declared  of  and  concerning  the 
moneys  to  arise  from  the  sale  of  hi^  estates  therein  before  devised 
and  settled  under  the  power  of  sale  therein  before  contained. 

Tlie  testator  then  empowered  the  duke  and  Wilmer  Wilmer,  or 
the  survivor  of  them,  or  the  heirs,  executors,  or  administrators  of 
such  survivor,  or  other  the  trustees  or  trustee,  if  and  so  long  as 
he  or  they  should  think  fit,  to  keep  all  or  any  of  the*  furniture  in 
or  about  Wingerworth  Hall  and  its  appendages  unsold  and 
for  the  use  of  •the  trustee  or  trustees, or  the  agent,  or  •OB 
servants  and  labourers  under  him  or  them,  with  power  for 
such  purpose  to  add  to  or  alter  or  replace  the  same.  The  produce 
of  such  furniture  and  effects  when  sold  he  directed  to  be  held  and 
applied  as  part  of  the  moneys  to  arise  from  the  sale  of  his  estates 
therein  before  devised  and  settled  under  the  power  of  sale  and 
exchange. 

The  testator  then  gave  two  annuities,  which  he  directed  should 
be  raised  by  the  duke  and  Wilmer  Wilmer  out  of  the  rents  of 
part  of  the  devised  estates  in  the  parish  of  Wingerworth,  and  one 
of  them,  daring  the  minority  of  the  annuitant,  to  be  applied  at 
their  discretion. 

Then  followed  the  usual  trustee  clauses,  that  for  the  appoint- 
ment of  new  trustees  vesting  the  power  of  appointment  in  the 
trustees  or  trustee  for  the  time  being  of  the  500  years'  term 
during  the  lives  of  the  testator's  uncle  and  sisters  and  the  lives 
and  life  of  the  survivors  and  survivor  of  them,  and  also  during 
such  furtlier  period  as  the  settled  estates  should  not  be  vested  in 
possession  in  an  adult  tenant  for  life  or  adult  tenant  in  tail  under 
the  will,  and  if  vested  in  an  adult  tenant  for  life  in  possession, 
then  after  the  death  of  the  uncle  and  sisters  in  such  tenant  fqr 
life  ;  a  devise  to  the  duke  and  Wilmer  Wilmer  of  trust  and  mort- 
gage estates,  and  an  appointment  of  them  as  executors. 

By  three  codicils,  all  dated  the  14th  of  December,  1855,  the 
testator  gave  certain  annuities,  which  he  directed  to  be  raised  by 
his  executors  out  of  his  real  estate  in  exoneration  of  his  personal 
estate. 

The  testator  died  on  the  8th  of  February,  1856,  and  •  his    •  97 
uncle  James  (who  on  his  death  succeeded  to  the  title)  on 
the  22d  of  June,  1856. 
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The  original  bill  in  Sidney  v.  WUmer  was  filed  by  the  appellant 
on  the  25th  of  November,  1856. 

At  that  time  the  testator's  sisters  (Charlotte  and  Eliza  Mar- 
garet) were  his  coheiresses  at  law,  and  they  and  his  mother  (the 
defendant  Dame  Anne  Hunloke)  were  his  only  next  of  kin.  Char- 
lotte Hunloke  had  never  married ;  Eliza  Margaret  was  the  wife  of 
the  Marquis  of  Casteja,  and  was  with  him  resident  in  France,  and 
no  further  issue  had  been  born  to  them.  The  testator's  will  had 
been  proved  by  the  defendants  Wilmer  Wilmer  and  the  Duke  of 
Devonshire,  and  they  had  accepted  the  trusts  thereof.  The 
defendant  Wilmer  Wilmer,  who  was  a  solicitor,  and  had  prepared 
the  testator's  will,  was,  however,  the  acting  trustee  and  executor, 
and  the  bill  charged  him  with  having,  contrary  to  the  wishes  of 
the  duke,  established  himself  and  his  family  in  residence  at  Win- 
gerworth  Hall,  and  in  other  ways  assumed  to  act  as  owner  instead 
of  trustee  of  the  property,  and  without  regard  to  the  interests  of 
the  beneficiaries. 

Philip  Charles  Lord  De  Lisle  and  Dudley,  mentioned  in  the 
testator's  will,  had  died  in  the  testator's  lifetime,  having  had 
(besides  infant  children  who  had  died  in  the  testator's  lifetime) 
only  one  son  and  three  daughters.  Of  these  daughters,  the  appel- 
lant, then  the  Honourable  Adela  Augusta  Wilhelmina  Sidney,  was 
the  eldest,  and  she  had  attained  her  majority  in  the  testator's  life- 
time. The  defendants,  the  Honourable  Ernestine  Wellington  Sidney 
and  Sophia  Philippa  Sidney,  were  the  younger  daughters.  All 
three  were  unmarried,  and  the  youngest  was  still  an  infant. 
*  98  *  The  bill,  which  was  filed  against  Wilmer  Wilmer,  the 
Duke  of  Devonshire,  Dame  Anne  Hunloke,  Charlotte  Hun- 
loke, the  Marquis  and  Marchioness  of  Casteja,  when  they  should 
come  within  the  jurisdiction,  and  the  Misses  Sidney,  as  defendants, 
sought,  in  consequence  of  the  alleged  misconduct  on  the  part  of 
the  defendant  Wilmer  Wilmer,  and,  as  it  alleged,  with  the  con- 
currence of  the  Duke  of  Devonshire,  the  appointment  of  a  receiver. 

It  is  also  alleged  that,  in  the  events  which  had  happened,  the 
first  beneficial  estate  both  in  the  real  [estate]  and  residuary  per- 
sonalty devised  and  bequeathed  by  the  testator's  will  was  the  estate 
for  life  vested  in  the  appellant,  subject  nevertheless  to  be  postponed 
in  the  event  of  any  children  of  the  testator's  sisters  Charlotte  and 
Eliza  being  born  within  such  periods  as  would  entitle  them  to  take 
under  the  limitations  prior  to  the  appellant' s  estate,  which  periods 
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vould  expire  respectively  on  the  4th  of  July,  1860,  and  the  4th  of 
July,  1863.  And  the  appellant  claimed  as  such  first  tenant  for 
life  to  be  entitled  m  tlie  mean  time  to  the  surplus  rents  of  the  real 
estate,  and  the  surplus  income  of  the  personal  estate  and  any 
accumulations  thereof  which  might  accrue  or  have  accrued  during 
the  period  of  suspense  from  the  testator's  death  until  the  contm- 
gency  of  any  children  capable  of  taking  under  the  limitations  of 
the  will,  being  born  to  his  sisters  Charlotte  and  Eliza  respectively, 
should  have  been  determined. 

The  bill  prayed  (amongst  other  things)  the  establishment  of  the 
testator*s  will  and  the  administration  of  his  estate,  a  declaration 
that  the  appellant  was  entitled  to  the  surplus  rents  and  income  of 
the  testator*s  estate  (after  keeping  down  the  interest  of  the 
charges  thereon  and  the  annuities  given  thereout  by  his 
will}  from  the  *  date  of  his  decease  and  payment  of  the  same  *  99 
accordingly,  and  proper  directions  for  raising  the  annuities 
charged  by  the  will  and  codicils  on  the  corpus  of  the  estate. 

The  bill  was  afte^ards  amended,  and,  as  amended,  after  stating 
that  the  defendant  Wilmer  Wilmer  had  retired  from  the  occupa- 
tion of  Wingerworth  Hall,  claimed  on  the  part  of  the  appellant  to 
have  that  mansion-house  and  the  park,  grounds,  gardens,  and 
appurtenants  at  Wingerworth  let,  with  the  option  on  her  part  of 
immediately  entering  into  the  actual  occupation  of  it  and  them 
herself,  and  prayed  a  declaration  of  her  right  so  to  do. 

The  appellant,  on  the  2d  of  December,  1856,  after  the  institution 
of  the  suit,  married  the  Honourable  Frederick  Charles  George  Fitz- 
clarence,  and  a  settlement  was  executed  on  that  occasion,  which 
was  dated  the  12th  of  November,  1856.  Of  this  settlement  Sir 
Edward  Clarence  Eerrison,  Sir  Joseph  Paxton,  and  John  Marma- 
duke  Teesdale  were  the  trustees,  and  it  contained  a  covenant  to 
settle  after  acquired  property  of  the  appellant,  including  the  here- 
ditaments to  which  the  appellant  might  be  entitled  during  her  life 
under  the  testator's  will,  with  a  covenant  by  the  husband  for  the 
performance  of  the  directions  as  to  the  name  and  arms  of  Hunloke 
contained  in  the  testator's  will.  A  supplemental  suit  of  Fitzclar- 
enee  v.  Wilmer^  being  tlie  second  of  the  above-mentioned  suits, 
was  instituted  in  order  to  bring  the  appellant's  husband  and  trus- 
tees before  the  Court ;  and  tlie  bill  in  this  suit  sought  the  direc- 
tions of  the  Court  as  to  the  time  and  mode  at  and  in  which  the 
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directions  of  the  testator's  will  with  respect  to  the  name  and  arms 
of  Hunloke  ought  to  be  complied  with  by  the  husband. 

*  100        *  Wilmer  v.  Hunloke^  the  third  of  the  above-mentioned 

suits,  was  a  suit  in  the  nature  of  a  cross  suit  instituted  bj 
the  defendant  Wilmer  Wilmer  (as  plaintiff)  against  Charlotte 
Hunloke,  the  Marquis  and  Marchioness  of  Gasteja,  Dame  Anne 
Hunloke,  Mr.  and  Mrs.  Fitzclarence,  the  Misses  Sidney,  and  the 
Duke  of  Devonshire,  as  defendants. 

At  the  time  when  these  three  suits  were  heard  before  the  Master 
of  the  Rolls,  the  Duke  of  Devonshire  was  dead.  Charlotte  Hun- 
loke had  also  died  unmarried.  The  Marquis  and  Marchioness  of 
Casteja,  the  latter  of  whom  had  become  the  testator's  sole  heiress- 
at-law,  and  who  had  still  no  issue  living,  were  out  of  the  jurisdic- 
tion. The  period  of  eighteen  years,  however,  from  the  date  of  the 
testator's  will,  within  which  children  of  hers  to  have  taken  at  all 
under  the  testator's  will  must  have  been  born,  had  not  expired,  and 
the  appellant's  title  was  consequently  contingent  only. 

This  eighteen  years'  period  expired  on  the  4th  of  July,  1868, 
without  further  issue  having  been  born  of  the  marchioness ;  and 
the  appellant's  title  having  thus  become  indefeasible,  she,  on  the 
7th  of  July,  1863,  presented  the  present  petition  of  appeal  against 
the  Master  of  the  Rolls'  decree. 

Wilmer  Wilmer  having  died  in  the  interval,  his  personal  repre- 
sentative (Anne  Wilmer)  was  brought  before  tlie  Court  by  way  of 
revivor  in  the  fourth  of  the  above-mentioned  suits. 

The  Attorney-General  (Sir  Roundell  Palmer),  Sir  Hugh  CairnSj 
and  Mr.  Hemming,  appeared  for  the  appellant,  and  in  sup- 

*  101    port  of  her  claims  referred  to  *  Davidson  v.  Foley^  (a) 

Sidney  v.  Shelley^  (b)  Turton  v.  Lambarde,  (c)  Ackroyd  v. 
Smithaony  (d)  Oibson  v.  Lord  Montfortj  (e)  Oenery  v.  Fitz- 
geraldj  (^)  and  Ackers  v.  Phipps.  (A) 

Mr*  Oiffard  and  Mr.  Rasch  appeared  for  Anne  Wilmer. 

Mr.  Roll  and  Mr.  F.  Biddellj  for  the  Marquis  and  Marchioness 


(a)  2  Bro.  C.  C.  203. 
(6)  19  Ves.  362,  858. 

(c)  1  De  G.,  F.  &  J.  496. 

(d)  1  Bro.  C.  C.  608. 
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of  Casteja,  referred  to  the  cases  already  mentioned,  and  also  Hop- 
kins y.  Hopkins  (a)  and  7}regonwell  v.  Sydenham,  (6) 

Mr.  J.  Hinde  Palmer  and  Mr.  Knox  Wigram  appeared  for  the 
Misses  Sidney,  and 

Mr.  Everittj  for  the  trustees  of  the  appellant's  marriage  settle- 
ment. 

The  arguments  turned  almost  wholly  upon  a  minute  criticism  of 
the  language  of  the  testator's  will,  and,  so  far  as  they  are  material 
to  the  present  report,  their  scope  sufficiently  appears  from  the 
Lord  Chancellor's  judgment. 

The  Lord  Chancellor.  —  The  testator's  heiress-at-law  contends 
that  all  the  rents  and  profits  of  his  estate  not  required  for  the 
purposes  of  the  term  in  the  shape  of  management  or  in  the 
shape  of  *  annuity,  are  undisposed  of  during  the  lives  of  *  102 
his  two  sisters  and  the  life  of  his  uncle,  and  consequently 
belong  to  her. 

She  insists,  in  the  first  place,  upon  an  intestacy  during  that 
period  of  time. 

As  far,  however,  as  the  intestacy  is  concerned,  the  chain  of  legal 
estates  given  by  the  will  is  complete,  and  presents  no  chasm  or 
opening  whatever.  There  is  a  gift  to  the  trustees  for  500  years, 
with  remainder  to  the  trustees  to  preserve  during  the  lives  of  the 
sisters  or  until  the  expiration  of  eighteen  years  from  the  date  of 
the  will,  if  during  that  period  of  time  no  child  should  be  born  to 
either  of  the  sisters,  with  remainder  to  the  younger  sons  of  Lord 
De  Lisle  for  life,  with  remainder  to  their  issue,  with  remainder  to 
the  first  and  other  daughters  of  Lord  de*  Lisle  in  like  manner. 

With  regard  to  the  devise  of  the  beneficial  interest,  it  is,  in  my 
judgment,  equally  unbroken ;  because,  so  far  as  the  term  is  con- 
cerned, the  will  in  fact  declares  (regard  being  had  to  the  settled 
rule  of  law  upon  the  subject)  that  the  term  and  the  ownership  by 
virtue  of  that  term  shall,  subject  to  the  express  purposes  of  the 
term,  accompany  and  be  moulded  so  as  to  fit  and  go  along  with 
the  dispositions  made  by  the  subsequent  devises.  So  much,  there- 
fore, of  the  beneficial  interest  as  is  required  for  the  purposes  of  the 

(a)  1  Atk.  581.  (6)  S  Dow,  194. 
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term  is  first  given  away,  but,  subject  thereto,  the  beneficial  interest 
follows  the  devises,  and  the  legal  term  also  accompanies  those 
estates  which  are  given  by  the  subsequent  devises. 

But  the  claim  on  the  part  of  the  heiress-at-law  is  mainly  founded 
upon  the  peculiar  language  of  the  trusts  of  the  term,  and 
*103  her  proposition  is  this:  that  those  trusts  *are  so  worded 
as  to  suspeud  any  enjoyment  or  beneficial  right  of  posses- 
sion arising  in  favour  of  any  individual  during  the  lives  of  the  tes- 
tator^s  sisters  and  the  life  of  his  uncle  and  the  life  of  the  survivor 
of  them. 

If  that  be  clearly  and  unmistakably  said,  efifect  must  be  given 
to  it ;  but  the  proposition  is  a  singular  one,  and  one  which  would 
have  extraordinary  consequences,  calling,  as  it  does,  upon  the 
Court  to  hold  that,  consistently  with  the  declared  intention  of  the 
testator,  if  there  were  a  son  of  one  of  his  sisters  born  immedi- 
ately after  the  date  of  his  will,  and  attaining  majority  within  a  few 
years  after  his  death,  bearing  the  name  and  arms  of  the  testator, 
that  son,  his  nephew,  should  not  be  admitted  to  have  any  enjoy- 
ment whatever  of  this  estate ;  but  that  it  should  remain  in  reality 
without  any  owner  or  representative  under  the  will  during  the 
indefinite  period  that  might  continue  for  the  lives  of  the  testator's 
two  sisters  and  uncle  and  the  survivor  of  them.  That  is  a  propo- 
sition irreconcilable  with  the  language  with  which  the  testator 
begins  his  will,  and  his  declaration  of  his  desire  that  some  person 
should  reside  on  his  estate  and  keep  up  the  same,  as  his  ancestors 
theretofore  had  done,  and  his  expectation  that  a  considerable  pe- 
riod might  elapse  before  any  adult  person  would  become  entitled 
to  the  full  benefit  of  his  estates.  Whom  did  he  intend  to  favour  ? 
For  whom  was  this  anxiety  shown,  if  not  for  the  son  of  one  of  his 
sisters  ?  And  yet,  accordihg  to  the  proposition  of  the  heiress-at- 
law,  to  which  I  am  now  adverting,  such  a  son  would  be  excluded 
from  all  possibility  of  benefit  during  that  indefinite  period  of  time. 
If,  therefore,  we  are  to  seek  an  interpretation  of  this  will  in  con- 
formity with  the  declaimed  intention  of  the  testator,  and  to  find  in 
it  a  rational  and  oonsistent  rather  than  an  extraordinary  and  irra- 
tional object,  no  countenance  can  be  given  to  this  inter- 
*  104  pretation,  suggested  on  *  the  part  of  the  heiress-at-law,  if 
any  other  interpretation  can  be  reasonably  put  upon  the 
words  of  the  will. 
But  in  truth  the  whole  of  the  argument  on  her  behalf  proceeds 
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upon  this  fallacy,  that  the  will  contains  powers  and  directions  for 
management  with  a  prohibition  of,  or  a  proviso  suspending,  bene- 
ficial enjoyment. 

It  was  the  evident  purpose  of  this  testator  for  a  certain  period  of 
time  —  a  period  which,  if  it  were  to  continue  till  an  adult  tenant  in 
tail  should  become  an  absolute  owner,  might  possibly  be  a  long 
one  —  to  clothe  his  trustees  with  large  and  extraordinary  powers 
for  the  management  of  his  estate.  But  those  powers  are  perfectly 
consistent  with  its  being  the  duty  of  the  trustees  to  hand  over  and 
account  for  the  surplus  rents  and  profits  to  the  persons  indicated 
to  take  beneficially  under  the  devises  contained  in  the  will.  No 
doubt  here  the  direction  is  distinct  that,  during  the  lives  of  the 
testator's  sisters  and  the  life  of  his  uncle  and  the  life  of  the  sur- 
vivor, the  trustees  are  to  have  the  management,  but  the  testator 
also  clearly  explains  what  he  means  by  the  use  of  that  expression. 
The  trustees  are  to  maintain  the  buildings,  to  alter  the  disposition 
of  the  buildings  on  the  estate  with  the  exception  of  the  original 
hall,  to  pull  down  and  build  up,  to  cut  timber,  to  hire  the  servants, 
to  engage  the  game-keepers,  to  regulate,  in  point  of  fact,  the  dispo- 
sitions of  the  whole  of  the  estate  ;  but  at  the  same  time,  after  they 
have  applied  the  rents  and  profits  which  are  required  for  those  pur- 
poses, the  remainder  of  the  rents  and  profits  is  left  to  follow  the 
disposition  made  of  the  estate. 

The  distinction,  again,  between  the  power  of  management  and 
the  power  to  suspend  the  enjoyment  is  clearly  indicated 
in  various  parts  of  the  will.  One  portion  has,  *  and  very  *  105 
rightly,  been  insisted  upon  by  the  counsel  for  the  appellant. 
I  mean,  those  parts  of  the  will  in  which  the  testator  clearly  con- 
templates a  tenant  for  life  being  in  the  possession  of  the  estate 
and  cutting  down  timber  under  the  control  of  the  trustees,  acting 
with  the  consent  and  the  approbation  of  the  trustees,  —  a  state  of 
things  which  contemplates  the  possibility  of  the  continuance  of 
the  power  of  management  consistently  with  the  beneficial  enjoy- 
ment of  the  possession  of  the  property.  There  are  other  indica- 
tions to  the  same  efifect  in  the  will,  particularly  in  the  direction  to 
take  the  name  and  arms ;  where  it  is  said  that  the  husband  of 
every  female,  either  of  the  testator's  own  sisters  or  of  the  daugh- 
ters of  Lord  De  Lisle,  shall  take  the  name  and  arms  within  twelve 
months  after  the  wife  shall  become  entitled  to  the  possession  of 
the  estates  devised.    But  if  the  possibility  of  that  right  of  posses- 
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Bion  be  peremptorily  and  absolutely  postponed  until  the  death  of 
the  testator's  sisters  and  the  death  of  his  uncle,  it  would  follow 
that  for  a  long  period  of  time  there  would  be  no  representative 
of  the  ownership,  no  person  to  keep  up  the  name  and  family  of 
the  testator,  and  that  the  whole  of  the  estate  and  the  possession 
of  the  mansion-house,  which  he  was  anxious  to  keep  in  the  line 
of  his  family,  would  pass  away  to  a  person  not  answering  those 
conditions  for  (as  I  have  already  observed)  a  period  of  time  of 
which  it  was  impossible  to  ascertain  the  extent,  depending  as  it  does 
upon  the  death  of  the  survivor  of  three  persons.  It  cannot  be  sup- 
posed that  that  obligation  to  apply  for  the  name  and  arms  was  to  be 
postponed  until  after  the  death  of  the  testator's  sisters  and  uncle. 
The  language  of  the  will,  again,  with  regard  to  the  manage- 
ment, is  clear  in  the  direction  that  the  trustees  shall  enter  into 
possession  and  receive  the  rents  during  the  lives  of  the  tes- 
*  106  tator's  uncle  and  sisters  and  the  survivor  *  of  them,  and  dur- 
ing the  minority  of  any  person  who  at  the  death  of  the  survivor 
may  be  entitled  beneficially  to  the  possession.  During  this  time 
they  are  to  receive  the  rents ;  and  then  the  will  goes  on,  '^  and 
shall  and  do  keep  up  the  mansion-house  and  all  the  gardens  and 
pleasure-grounds,  offices,  and  establishments  belonging  thereto, 
and  manage  my  estates." 

I  cannot,  therefore,  hold  that  management  includes  not  merely 
the  receipt  but  also  the  withholding  of  the  rents.  That  it  does 
so,  is  the  sum  of  the  argument  on  the  part  of  the  heiress-at-law 
before  me  ;  that  it  includes  not  merely  the  receipt  but  the  accumu- 
lation of  the  rents,  is  the  sum  of  the  argument  of  the  represent- 
ative of  the  survivor  of  the  trustees.  I  think  it  includes  neither, 
but  simply  means  the  superintendence  and  control  over  the  estate 
itself,  —  a  thing  which  is  entirely  consistent  with  a  beneficial  enjoy- 
ment and  receipt  of  the  rents  by  the  persons  taking  under  the 
devises. 

My  judgment,  therefore,  is,  that  immediately  subject  to  the  trusts 
of  the  term,  the  person  entitled  to  the  first  vested  estate  for  life, 
namely,  the  appellant,  became  entitled  to  the  surplus  rents  of  the 
whole  of  these  estates  not  required  for  the  exigencies  declared  of 
the  term ;  and  I  think  that  the  direction  given  to  the  trustees  to 
manage  the  estates  does  not  involve  any  suspension  of  the  enjoy- 
ment of  the  estates  themselves,  or  interfere  in  any  respect  with 
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the  right  of  the  devisees,  save  thus  far,  that  the  devisees  might 
not  be  entitled  to  claim  the  possession  of  the  estates. 

A  subordinate  question  has  been  argued  in.  the  interest  of  the 
heiress-at-law ;  namely,  the  right  to  the  rents  during  the 
period  of  time  allowed  by  the  testator  for  *  the  arising  of   *  107 
a  contingent  use  in  favour  of  any  future  child  of  his 
sisters. 

With  respect  to  this,  it  must  be  noticed,  that  the  first  vested 
estate  of  freehold  under  the  dispositions  made  by  this  will  is  the 
estate  vested  in  trustees  during  the  lives  of  the  testator's  sisters 
to  preserve  contingent  remainders  to  the  issue  of  those  sisters. 
That  estate  of  freehold  would  not  entitle  the  trustees  to  receive 
and  withhold  or  suspend  the  enjoyment  of  the  estates  until  the 
contingency  should  arise.  Until  the  contingency  happens,  until 
the  executory  limitation  takes  effect,  that  is,  until  the  use  arises, 
the  ownership  of  the  estate  runs  in  the  channel  provided  by  the 
will.  It  takes  effect  and  vests  subject  to  be  divested,  and  immedi- 
ately that  the  contingent  use  arises,  it  divests  the  estate  out  of 
the  antecedent  owner  under  the  subsequent  limitations ;  but  it 
takes  the  estate  and  vests  it  in  the  person  entitled  without  any 
power  in  that  individual  of  reclaiming  or  recovering  the  rents  of 
the  estates  which  have  been  received  in  that  intermediate  time 
precisely  in  conformity  with  the  intention  and  directions  of  the 
testator.  If  the  testator  intends  that  the  limitations  shall  not 
take  effect  subject  to  the  contingency,  it  is  necessary  for  him  to 
provide  a  power  to  accumulate  and  to  withhold  the  enjoyment 
until  the  contingency  shall  arise.  That  power  is  not  involved  in 
the  estate  to  the  trustees  to  preserve,  which  merely  supports  and 
maintains  the  possibility  of  the  contingent  use  coming  into  esse, 
and  not  being  defeated  by  reason  of  the  want  of  an  estate  of  free- 
hold to  support  it. 

Still  less  can  it  be  successfully  argued,  that  during  the  period 
of  time  allowed  for  the  occurrence  of  the  contingency,  there  is 
no  disposition  of  the  estate.  There  is  a  disposition  of  the 
estate,  which  takes  immediate  effect,  *  namely,  in  the  uses  *  108 
which  are  declared  subject  to  the  contingency ;  and  accord- 
ingly the  estate  belongs  to  the  person  who  has  the  first  vested 
estates  subject  to  be  defeated  and  divested  by  that  contingent  use 
when  it  shall  arise. 

In  my  judgment,  therefore,  there  is  not  any  ground  for  a  claim 
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on  the  part  of  the  heiress-at-Iaw  to  a  portion  of  the  rents  of  the 
estate  during  that  period  of  time,  namely,  the  period  of  eighteen 
years  allowed  for  the  birth  of  any  child  of  the  younger  of  the 
sisters. 

The  next  question  is,  whether  or  not  there  is  in  this  will  a  trust 
and  direction  for  the  accumulation  of  the  rents  during  the  lives  of 
the  testator's  sisters. 

It  is  said,  and  his  Honor  the  Master  of  the  Rolls  has  acceded  to 
the  argument,  that  there  is ;  and  authority  for  the  position  is 
sought  from  the  clause  empowering  the  trustees  of  the  term  dur- 
ing the  minority  of  persons  for  the  time  being  absolutely  or  pre- 
sumptively entitled,  by  virtue  of  the  will,  to  an  estate  for  life  or  in 
tail  immediately  expectant  on  the  estate  for  the  lives  of  the  testa- 
tor's sisters  limited  to  trustees  to  preserve,  but  subject  to  the  annui- 
ties under  the  will  and  other  charges,  to  pay  and  apply  during  the 
lives  of  the  testator's  sisters  a  competent  part  of  the  surplus 
income  for  the  maintenance  and  education,  or  otherwise  for  the 
benefit  of  the  persons  for  the  time  being  entitled  thereto,  the 
trustees  accumulating  and  investing.the  surplus,  and  such  accumu- 
lations to  be  (but  subject  to  the  satisfaction  of  debts  and  legacies) 
subject  to  the  trusts  of  moneys  to  arise  under  exercises  of  the 
power  of  sale  in  the  will.  So,  however,  to  construe  this  clause  is 
to  render  it  inconsistent  with  the  subsequent  clause,  which  declares 
that  the  trusts  for  the  management  of  the  estates  shall  after 
*  109  the  death  of  the  *  testator's  uncle  and  sisters  be  suspended 
during  the  life  of  any  adult  tenant  for  life,  —  a  clause  on 
which  reliance  has  been  placed  as  well  upon  the  part  of  the 
heiress-at-law  as  of  the  representative  of  the  survivor  of  the  trus- 
tees. For  assuming  the  first  mentioned  clause  to  be  in  effect  one 
for  accumulation,  it  is  so  for  accumulation  during  the  lives  of  the 
sisters  only ;  but  if  the  direction  for  management  involves  the 
direction  to  accumulate,  the  latter  direction  must  be  coequal  in 
duration  with  the  former,  and  the  former  extends  to  three  lives. 
The  two  clauses  therefore  shed  no  light  the  one  upon  the  other, 
and  the  first  mentioned  clause  must  be  dealt  with  according  to  its 
plain  grammatical  meaning. 

There  is  a  direction  in  it,  certainly,  to  accumulate,  but  what  is 

directed  to  be  accumulated,  and  for  how  long  ?     The  period  of 

time  during  which  the  accumulation  is  to  continue  is  that  period 

of  time  indicated  in  the  commencement  of  the  clause,  which  gram- 
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matically  governs  the  whole  of  the  rest  of  the  directions.  The 
directions  are  to  continue  during  the  period  of  time  indicated  for 
their  existence,  and  that  period  of  time  is  pointed  out  by  these 
words  in  particular,  ^^  during  the  minority  of  any  person  for  the 
time  being  absolutely  or  presumptively  entitled  by  virtue  of  this 
my  will."  The  direction  to  accumulate,  therefore,  is  a  direction 
which  lasts  only  during  the  minority,  and  a  direction  which  can- 
not arise  until  the  event  of  the  minority  arises.  The  accumula- 
tion must  last  whilst  there  is  a  person  an  infant  who  is  absolutely 
or  presumptively  entitled  for  life  or  in  tail  immediately  expectant 
on  the  estate  limited  to  the  trustees  to  preserve  during  the  lives 
of  the  sisters.  That  is  a  clear,  definite,  and  express  direction. 
It  is  certainly  true  that  the  latter  part  of  the  clause  is  governed 
by  the  introductory  words  of  direction.  The  language  is  that  the 
trustees  shall  ^^  pay  and  apply  during  the  lives  of  my  sisters 
*  a  competent  part  of  the  surplus  interest."  If  these  words  *  110 
have  any  intelligible  meaning,  they  must  amount  to  this, 
that  the  direction  to  maintain  during  the  minority  is  a  direction 
intended  to  be  applicable  only  to  some  minor  absolutely  or  pre- 
sumptively entitled,  whilst  the  two  sisters  or  one  of  them  are  or 
is  still  living,  and  then  that  the  direction  to  maintain  will  cease, 
so  far  as  this  trust  creates  it,  upon  the  death  of  the  two  sisters. 

That  is  the  literal  meaning  of  the  words,  —  certainly  a  singular 
direction.  But  it  is  difficult  in  a  will,  constructed  as  this  appears 
to  have  been  with  imperfect  information  upon  the  subject  of  the 
law,  to  find  a  meaning  in  all  cases  consistent  with  the  correct 
understanding  of  the  law.  I  must,  however,  take  the  words,  and 
if  they  are  capable  of  an  intelligible  meaning,  I  must  give  them  that 
intelligible  meaning.  And  these  words  do  admit  of  the  interpre- 
tation which  I  have  mentioned,  and  as  so  interpreted  they  amount 
to  a  provision  for  maintenance  applicable  to  the  case  of  a  minority 
occurring  before  the  death  of  the  sisters, — as  I  have  said,  a  singular 
direction,  but  an  interpretation  which  satisfies  the  words  and  ren- 
ders it  unnecessary  to  strain  the  clause  in  order  to  give  tliem 
another  interpretation. 

Again,  assuming,  for  the  sake  of  argument  (for  I  cannot  agree 
with  it  in  fact),  that  the  latter  part  of  the  clause  we  are  consider- 
ing can  be  taken  as  independent  of  the  commencement,  and  a 
direction  can  be  extracted  for  the  application  during  the  lives  of 
the  sisters  of  a  competent  part  of  the  income  in  maintenance,  and 
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that  the  words  '^  accumulating  the  surplus,"  can  be  taken  as  if 

they  came  after  the  words  "  during  the  lives  of  my  sisters,"  still 

such  a  construction  would  not  lead  to  the  conclusion  that  there 

was  an  absolute  direction  to  accumulate  the  surplus  during 

*  111    the  lives  of  the  sisters  ;  because  the  direction  to  *  pay  dur- 

ing  the  lives  of  the  sisters  is  a  direction  to  pay  mainten- 
ance,—  a  direction  which  would  cease  with  the  infancy  of  the  object. 
The  thing  to  be  accumulated  is  the  surplus.  The  surplus  of  what? 
The  surplus  of  that  which  remains  after  the  maintenance ;  and 
therefore  the  surplus  or  thing  directed  to  be  accumulated  will  also 
cease  with  the  infancy  of  the  object. 

In  my  judgment,  therefore,  these  words  cannot  signify  an  abso- 
lute trust  for  the  accumulation  of  the  surplus  rents,  meaning  by 
surplus,  the  surplus  rents  not  required  for  the  purposes  of  the  term 
during  the  continuance  of  the  lives  of  the  sisters.  The  effect  of 
that  would  be  to  suspend  the  beneficial  enjoyment  of  this  estate 
during  the  lives  of  the  sisters,  so  as  to  deprive  an  eldest  son  of 
one  of  those  sisters  who  has  attained  twenty-one  from  becoming 
the  occupier  of  this  residence  and  succeeding  to  the  ownership 
and  the  enjoyment  of  the  estate  as  long  as  his  mother  or  his  aunt 
was  alive,  —  a  conclusion  at  once  unreasonable  and  at  variance  with 
the  declared  intention  of  the  testator. 

T  think  that  the  clause  in  question  is  limited  to  the  period  of 
time  during  which  there  shall  be  a  minority,  and  that  the  accumu- 
lation is  to  last  only  during  that  minority,  and  comes  into  exist- 
ence only  in  the  event  of  there  being  a  minority. 

I  have,  lastly,  to  consider  whether,  consistently  with  this  inter- 
pretation, the  tenant  for  life,  namely,  the  appellant,  being  entitled 
to  the  receipt  of  the  surplus  rents,  is  also  entitled  to  the  posses- 
sion of  the  mansion-house, — that  is  to  say,  can  the  trustees  with- 
hold from  the  tenant  for  life  the  possession  of  the  mansion,  and 
let  that  mansion  to  another  person  ? 

*  112        *  The  tenant  for  life  will  be  under  the  obligation,  and,  as 

she  is  married,  her  husband  will  be  under  the  obligation,  of 
assuming  the  name  and  arms ;  and  inasmuch  as  I  hold  her 
entitled  to  the  surplus  rents,  she  will  be  entitled  to  the  rent  aris- 
ing from  the  letting  of  the  mansion.  But  it  would  be  unreason- 
able to  come  to  the  conclusion  that  she  is  not  to  have  the  possession 
of  the  mansion,  she  undertaking  to  perform  all  those  things  which 
the  trustees  have  a  right  to  require  under  their  powers  of  manage- 
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xnent.  It  would  be  unreasonable  to  say  that  she  shall  not  have 
that,  and  that  she  shall  have,  notwithstanding,  the  rents  to  be 
obtained  from  the  letting  of  the  mansion.  When  her  husband 
shall  have  acquired  the  right  to  bear  the  name  and  arms  of  the 
testator,  he  will  be  entitled,  I  think  plainly,  in  right  of  his  wife 
upon  the  face  of  this  will,  to  the  possession  of  the  mansion,  sub- 
ject to  the  control  that  I  have  already  mentioned  on  the  part  of  the 
trustees,  and  that  that  effect  is  so  given  to  this  will  is  a  result 
which  is  in  perfect  conformity  with  the  intention  of  the  testator  as 
declared  in  the  outset. 

The  order,  therefore,  that  I  must  make  will  be  to  reverse  the 
order  of  his  Honor  the  Master  of  the  Rolls  ;  to  declare  that  there 
is  no  intestacy,  nor  is  any  part  of  the  rents  and  profits  of  the 
estates  undisposed  of ;  to  declare  that  the  appellant,  as  being  the 
person  in  whom  the  first  estate  of  freehold  was  vested  beneficially 
at  the  death  of  the  testator,  inasmuch  as  no  child  has  been  born 
since  the  death  of  the  testator  to  either  of  his  sisters,  is  entitled 
to  the  receipt  of  the  surplus  rents  and  profits  of  the  estate  not 
required  for  the  purposes  of  the  term  from  the  time  of  the  death  of 
the  testator ;  and  to  declare  also  that,  subject  to  the  obligation  of 
keeping  down  the  annuities  payable  out  of  the  rents  and  profits 
of  the  real  estate  and  performing  the  directions  and  requisitions 
of  the  trustees,  which  they  are  warranted  to  make  under 
*  their  powers  of  management,  and  subject  to  the  further  *  113 
obligation  on  the  part  of  the  husband  of  the  appellant  of 
complying  within  one  year  from  the  4th  July,  1863,  with  the 
requirements  of  the  will  for  the  assumption  of  tlie  name  and  arms 
of  the  testator,  the  appellant,  the  tenant  for  life,  is  entitled  to  the 
possession  of  the  mansion-house,  park,  and  other  appurtenances, 
and  to  the  receipt  of  the  rents  and  profits  of  the  real  estate 
devised  by  the  will  of  the  testator,  or  the  estates  purchased  under 
the  directions  therein  contained,  and  to  the  income  of  the  residu- 
ary personal  estate  of  the  testator  for  life,  subject  to  the  trusts  of 
her  marriage  settlement,  (a) 

The  reporters  understand  .that  an  appeal  to  the  House  of  Lords 
was  presented  by  the  Marquis  and  Marchioness  of  Gasteja  from  so 
much  of  tlie  Lord  Chancellor's  decision  as  held  the  appellant 

(a)  Reg.  Lib.  1863,  A.  2661. 
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entitled  to  the  surplus  rents  and  profits  during  the  interval  of 
suspense  between  the  day  of  the  testator's  death  and  the  expira- 
tion of  eighteen  years  from  the  date  of  his  will,  within  which 
children  of  the  marchioness,  to  have  taken  at  all  under  the  testa- 
tor's will,  must  have  been  born,  —  an  interval  in  which  the  appel- 
lant's right  was  contingent  merely,  and  that  the  appeal  was  com- 
promised on  terms  favourable  to  the  heiress-at-law. 


♦114  *  EASTWOOD  v.  LEVER. 

1S63.    November  10,  11,  12.    December  9,  16.     Before  the  Lords  Justicxs. 

Property  vested  in  the  trustees  of  a  building  society  was  laid  out  according  to 
a  plan,  and  allotted  or  sold  in  lots  to  members  or  purchasers,  who  were 
aware  of  the  existence  of  the  plan  before  the  trustees  executed  convey- 
ances to  thetn,  and  who  entered  in  the  respective  conveyances  to  them  into 
certain  restrictive  covenants  with  the  trustees  of  the  society,  the  neces- 
sity for  the  insertion  of  which  was  well  known  to  every  one  having  deal- 
ings with  the  society :  one  of  such  covenants  in  particular  being  to  the 
effect  that  the  restrictive  covenants  in  question  should  not  only  enure  to 
the  benefit  of  the  persons  for  the  time  being  entitled  under  conveyances  to 
be  thereafter  made  by  the  covenantees,  but  that  the  covenantees  should  be 
deemed  to  be  trustees  of  the  covenants  for  the  benefit  of  the  persons  for 
the  time  being  claiming  under  any  conveyances  already  made  by  the  trus- 
tees of  the  society.  A  bill  being  filed  by  a  purchaser  from  an  allottee 
against  another  person  standing,  in  respect  of  the  society,  in  a  similar 
position  to  himself,  as  the  sole  defendant  thereto,  and  seeking  to  have  the 
benefit  of  the  restrictive  covenants  entered  into  by  the  defendant,  and  an 
injunction  to  restrain  him  from  building  in  alleged  contravention  thereof, 
and  a  mandatory  injunction  to  compel  him  to  take  down  buildings  already 
erected  by  him  in  alleged  contravention  thereof,  and  for  damages :  Heldf 
that  the  trustees  of  the  society  were  necessary  parties  to  the  suit,  and,  sem- 
ble,  that  the  other  allottees  and  purchasers  ought  also  to  be  represented  in  it. 

Per  the  Lord  Justice  Knight  Bruce. 

1.  Whether  the  body  of  restrictive  covenants  taken  together  was  not  of  such  a 

character  as,  independently  of  delay  and  of  acquiescence,  to  exclude  any 
remedy  by  injunction  under  them :  qtuere, 

2.  It  not  being  possible  to  sue  the  defendant  at  law  on  the  restrictive  covenants, 

it  might  be  the  duty  of  the  Court,  in  the  Invent  of  the  plaintiff  having  lost 
his  right  to  an  injunction  by  reason  of  his  delay  in  instituting  the  suit,  to 
inquire  what,  if  any,  damages  he  had  sustained  by  the  defendants  acts  in 
contravention  of  the  covenants,  and  to  provide  for  the  payment  of  the 
amount  of  them,  if  any :  semble* 
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Per  the  Lord  Justice  Tdrner. 

1.  Whether  the  defendant  ought  to  be  bound  by  the  general  plan :  quasre* 

2.  The  plaintiff  had  an  equity  against  the  defendant  by  reason  of  the  particular 

restrictive  covenant  above  specified,  of  which  breaches  of  duty  on  the  part 
of  the  trustees  of  the  society  would  not  deprive  him. 
8.  That  in  the  particular  case  the  plaintiff  had  lost  his  right  to  an  injunction  by 
acquiescence;'  but,  «em6Ze,'that  he  might  be  entitled  to  damages  under 
Sir  Hugh  Cairns's  Act,  21  &  22  Vict.  c.  27. 

This  was  an  appeal  by  the  defendant  Samuel  Lever  from  a 
decree  of  the  Vice-Chancellor  of  the  Duchy  Court  of  Lancaster, 
the  purport  of  which  is  stated  below. 

The  case  stated  by  the  bill  was  in  substance  this:  that  a 
building  society  at  Liverpool,  established  for  enabling  mem- 
bers to  receive  the  amount  or  value  of  their  shares  •  for  *  115 
the  purpose  of  purchasing  or  erecting  dwelling-houses  or 
land  in  the  neighbourhood  of  that  town  had,  sometime  prior  to 
the  filing  of  the  bill  in  the  suit,  purchased  an  estate  in  that 
neighbourhood,  taken  a  conveyance  of  the  estate  to  their  trustees, 
Francis  Malcolm,  Matthew  Bourke,  and  Roger  JPierce,  and  laid  it 
out  in  streets  and  divided  it  into  plots  according  to  a  plan  pre- 
pared under  the  direction  of  the  committee  of  the  society ;  that 
according  to  this  plan  several  of  the  plots  were  to  front  the  turn- 
pike road  leading  from  Liverpool  to  Prescot,  and  lots  3  to  72  were 
to  front  a  street  called  Fairfield  Street,  and  all  the  houses  built  on 
those  plots  were  to  have  their  fronts  facing  Fairfield  Street ;  that 
members  of  the  society  and  those  purchasing  from  them,  includ- 
ing the  appellant,  were  (and  the  fact  was  not  disputed)  fully 
aware  of  the  existence  of  the  plan  before  any  plot  was  conveyed 
to  them  by  the  trustees  of  the  society,  and  they,  including  the 
defendant,  took  their  conveyances  subject  thereto ;  that  the  plan 
was  circulated  amongst  the  members  and  allottees  entitled  to 
allotments  of  portions  of  the  estate,  and  that  a  printed  form  of 
restrictions,  to  be  inserted  in  the  conveyances  to  the  allottees  and 
purchasers,  specifying  restrictions  which  were  in  substance,  if  not 
in  terms,  the  same  as  those  imposed  by  the  covenants,  to  be  pres- 
ently stated,  was  also  made  public  to  all  persons  having  trans- 
actions with  the  society  as  purchasers  or  allottees  of  land  as  well 
as  to  others ;  that  tlie  plaintiff  William  Eastwood,  the  younger, 

>  See  Kerr  Inj.  496,  497 ;  Coles  r.  Sims,  5  De  G.,  M.  &  6.  2,  note  (1),  and 
cases  cited;  Graham  v.  Birkenhead,  <&c.,  Railway  Co.,  2  Mac.  &  G.  146,  and 
cases  dted  in  note  (2) . 
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had  purchased  the  plots  numbered  66,  67,  68,  and  69  on  the  plan, 
from  a  member  of  the  society  who  had  contracted  with  the  trustees 
for  the  purchase  thereof,  and  that  by  a  deed  dated  the  7th  of 
March,  1860,  these  plots  were  conveyed  by  the  trustees  of  the 
society  under  the  direction  of  the  vendor  to  the  plaintiflF  William 
Eastwood,  the  elder  (who  was  alleged  to  have  advanced  money  to 

the  plaintiff  William  Eastwood,  the  younger),  to  uses  in 
*  116    bar  of  *  dower,  the  plaintiff  William  Eastwood,  the  elder, 

for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nanting with  the  trustees,  their  heirs,  and  assigns  as  follows ;  viz., 
that  not  more  than  four  dwelling-houses  or  dwelling-houses  and 
shops  and  the  outbuildings  thereto,  and  no  other  buildings  what- 
soever, should  be  erected  on  the  piece  of  land,  and  that  the  front 
of  each  house  should  stand  back  five  yards  from  Fairfield  Street ; 
that  the  houses  should  be  semi-detached  in  pairs  and  placed  in  the 
situations  marked  on  the  plan,  except  so  far  as  that  provision 
should  be  modified  by  the  consent  in  writing  of  the  covenantees 
or  of  their  surveyor.  Then  there  were  provisions  about  tlie  height 
of  the  dwelling-houses,  and  that  no  house  was  to  be  commenced 
until  a  ground-plan  and  elevation  drawing  thereof  should  have 
been  submitted  to  and  approved  in  writing  by  the  covenantees  or 
their  surveyor;  that  the  houses  should  be  built  in  accordance* 
with  the  elevation  so  submitted  and  approved;  that  the  walls 
between  the  houses  at  the  northern  and  southern  extremities  of 
the  land  and  the  houses  on  the  land  adjoining  were  to  be  party- 
walls  ;  that  the  plaintiff  William  Eastwood,  the  elder,  should 
fence  in  the  land  in  front  to  Fairfield  Street  with  iron  palisades 
and  a  stone  plinth,  to  the  satisfaction  of  the  sui^eyor  for  tlie  time 
being  of  the  covenantees,  uniformly  with  the  other  houses  in  the 
same  street ;  that  the  land  should  be  fenced  off  from  the  adjoining 
land  on  the  west,  north,  and  south  sides  by  substantial  stone  or 
brick  walls,  which  were  to  be  again  party-walls,  and  the  expenses 
to  be  paid  in  the  manner  therein  mentioned ;  that  the  plaintiff 
William  Eastwood,  the  elder,  should  pay  half  the  expense  of 
repairing  those  walls  ;  that  no  building  or  erection  on  the  land 
should  be  used  as  a  pigsty,  slaughter-house,  or  house  for  melting 
tallow,  and  that  no  noisy  or  noxious  or  offensive  trade  or  business, 

or  any  business  or  occupation  that  should  be  a  nuisance  to 
*  117    the   owners  or  occupiers  *  of    the  adjacent  premises  or 

dwelling-houses  thereon,  should  be  carried  on  on  the  land ; 
[90] 
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and  lastly,  that  the  coveiiants  on  tlie  part  of  the  plaintiff  William 
Eastwood,  the  elder,  should  not  only  enure  to  the  benefit  of  the 
persons  for  the  time  being  entitled  under  conveyances  to  be  there- 
after made  by  the  covenantees,  but  that  the  covenantees  should  be 
deemed  to  be  trustees  of  the  covenants  for  the  benefit  of  the 
persons  for  the  time  being  claiming  under  any  conveyances  already 
made  by  the  trustees  of  the  society. 

The  bill  stated  that  the  plaintiff  William  Eastwood,  the  younger, 
relying  on  the  understanding  that  all  the  other  purchasers  of  plots 
of  land  forming  the  estate  would  build  in  accordance  with  the 
plan  and  restrictive  covenants  herein  before  mentioned,  at  his  own 
expense,  erected  on  lots  66  to  69  inclusive,  detached  or  semi-detached 
dwelling-houses,  in  accordance  with  plans  submitted  to  the  sur- 
veyor of  the  society  and  approved  of  by  him,  and  that  those 
dwelling-houses  were  in  every  respect  in  compliance  with  the  plans 
and  covenants  as  to  the  mode  of  building  as  stipulated  in  the  deed 
of  conveyance  to  the  plaintiff  William  Eastwood,  the  elder. 

The  bill  then  stated  that  the  appellant  had  become  an  allottee  or 
purchaser  from  an  allottee  or  allottees  of  the  society  of  the  plots 
of  land  comprised  in  lots  26  to  36,  both  inclusive ;  that  all  those 
lots  fronted  to  Fairfield  Street,  and  were  situate  on  the  east  side 
thereof,  lots  30,  31,  and  32  being  directly  opposite  lots  66, 67,  and 
68  on  the  west  side  of  the  street,  which  had  been  conveyed  for  the 
benefit  of  the  plaintiffs  or  one  of  them. 

The  bill  then  showed  the  acquisition  by  the  appellant  of  lots  26 
to  36,  both  inclusive,  by  various  deeds  of  conveyance  from 
various  allottees,  and  alleged  that  all  *  the  deeds  of  con-  *  118 
veyance  from  the  trustees  to  the  different  allottees  respec- 
tively, and  the  respective  deeds  of  conveyance  to  the  appellant 
contained  covenants  in  the  words  or  to  the  purport  or  effect  lierein 
before  set  forth,  and  that  the  appellant  was  bound  to  perform  the 
covenants  contained  in  such  deeds  of  conveyance. 

The  bill  then  stated  (in  its  10th  paragraph,  to  which  the  Lord 
Justice  Knight  Bruce  in  his  judgment  referred)  that  the  appellant 
bad  recently  built  on  the  plots  of  land  comprised  in  lots  38,  34, 
35,  and  36,  a  large  hotel  facing  the  turnpike-road,  and  not  to 
Fairfield  Street,  in  contravention  of  the  restrictive  covenants  en- 
tered into  by  him  with  the  trustees  of  the  society ;  and  then  that 
he  was  proceeding  to  erect  on  the  plots  of  land  comprised  in  lots 
29,  80,  31,  and  32,  a  stable,  brick  walls,  and  other  buildings, 
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including  a  brick  midden  with  a  blank  wall  facing  Fairfield  Street 
for  the  reception  of  manure,  contrary  to  the  plan  and  restric- 
tive covenants  entered  into  by  allottees  or  purchasers  of  plots  of 
land  from  original  allottees  of  the  society.  The  bill  then  pro- 
ceeded to  charge  in  effect  that  the  restrictive  covenants  were 
entered  into  for  the  protection  of  all  persons  who  should  become 
owners  of  lots,  and  that  the  appellant  was  throughout  awar6  of 
their  intention  and  effect  and  of  the  regulations  and  scheme  of 
the  society. 

The  bill  then  alleged  that  the  appellant  had  transgressed  the 
restrictions  and  covenants  in  his  deeds  of  conveyance  from  the 
society  (proceeding  to  state  the  different  acts  which  he  had  not 
done)  ;  as,  for  example,  that  he  had  not  fenced  the  plots  of  land 
comprised  in  lots  29  to  84,  both  inclusive,  in  front  to  Fairfield 
Street  with  iron  palisades  and  a  stone  plinth  uniform  with   the 

adjoining  lots,  but  instead  thereof  had  built  on  part  of  the 
*  119    land,  and  without  having  had  the  sanction  of  the  *  surveyor 

or  the  trustees  of  the  society,  a  brick  wall  of  two  feet  six 
inches  in  height  or  thereabouts,  extending  from  sixty-two  feet 
from  the  north  end  of  Fairfield  Street  and  to  the  front  thereof  for 
seventeen  yards  or  thereabouts ;  that  he  had  on  the  plot  of  land 
numbered  81  commenced  and  was  proceeding  to  erect  a  brick  wall 
of  the  height  of  eleven  feet,  which  was  arched  over  and  leading 
to  the  back  of  the  hotel  and  to  the  stables  which  he  had  caused 
to  be  erected  and  built  on  the  plots  of  land  numbered  29  and  80, 
directly  opposite  the  front  windows  of  the  dwelling-house  which 
the  plaintiff  William  Eastwood,  the  younger,  had  built  on  the 
plot  of  land  numbered  66  on  the  plan,  and  that  between  the 
stable  and  the  front  of  the  land  facing  the  street,  where  there 
ought .  to  be  a  stone  plinth  and  iron  palisades,  and  within  five 
yards  of  the  front  of  Fairfield  Street,  the  appellant  was  proceeding 
to  erect  a  large  brick  building  with  a  blank  wall  facing  Fairfield 
Street,  the  height  of  which  was  to  be  twelve  feet,  to  be  used  as  a 
midden  for  manure ;  and  also  that  in  front  to  the  street,  the 
appellant  had  erected  a  yard  wall  two  feet  four  inches  in  width 
and  eight  feet  high,  and  had  placed  and  fixed  stone  gate  posts  of 
the  height  of  six  feet  on  the  plot  of  land  numbered  30,  from 
which  the  appellant  was  about  to  place  wooden  doors  leading  to 
and  abutting  on  Fairfield  Street  aforesaid  into  the  yard  adjoining 
the  stable  and  midden. 
[92]      - 
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Tlien  the  bill  alleged  that  in  consequence  of  that  the  tenants 
and  occupiers  of  the  plaintiffs'  dwelling-houses  in  Fairfield  Street 
bad  complained,  and  that  if  the  appellant's  proceedings  went  on 
the  plaintifib'  property  would  be  considerably  depreciated  in  value. 

The  bill  prayed  (1),  that  the  plaintiffs  might  have  the 
benefit  of  the  covenants  entered  into  by  the  appellant  *  with  *  120 
the  trustees  or  their  allottees  or  purchasers;  (2),  that  the 
appellant  migjit  be  restrained  by  injunction  from  proceeding  with, 
or  permitting  to  continue  and  remain,  the  erections  and  buildings 
on  the  plots  of  land  numbered  26  to  86,  both  inclusive,  on  the 
plan,  fronting  Fairfield  Street,  or  on  any  portion  thereof,  so  far 
as  the  same  erections  and  buildings  were  in  contravention  of  the 
restrictions  contained  in  the  plan  and  the  covenants  contained  in 
the  deed  of  conveyance  to  the  plaintiffs,  or  the  restrictions  and 
covenants  contained  in  the  deed  or  deeds  of  conveyance  to  the 
appellant ;  and  that  the  appellant  might  be  ordered  to  pull  down 
the  brick  midden  erected  on  plots  numbered  29  and  80,  and  all 
other  erections  and  buildings  erected  by  him  on  that  or  any  other 
plot  of  land  on  the  estate  which  were  not  in  compliance  with  the 
plan  and  restrictive  covenants  contained  in  the  deed  or  deeds  of 
conveyance  or  any  of  them,  and  that  none  of  such  buildings 
might  be  permitted  to  remain  in  future ;  and  also  (8),  that  the 
appellant  might  make  satisfaction,  in  damages  to  be  assessed  by 
the  Court,  for  all  damages  the  plaintiffs,  or  either  of  them,  had 
sustained,  or  might  sustain,  in  consequence  of  the  appellant  having 
erected  the  buildings  and  walls  or  other  erections  on  the  plots  of 
land  numbered  26  to  86,  both  inclusive,  or  any  of  them,  or  on 
any  portion  thereof,  and  for  all  damage  occasioned  by  his  mis- 
feasance or  neglect. 

Immediately  upon  the  filing  of  the  bill  application  was  made 
to  the  Vice-Chancellor  for  an  injunction  according  to  the  prayer ; 
but  his  Honor  directed  the  application  to  stand  over  till  the  hear- 
ing of  the  cause.  Upon  the  cause  being  heard  his  Honor  made 
a  decree  which,  so  far  as  it  is  material,  was  to  the  following 
effect ;  viz.,  the.  Court  declared  that,  having  regard  *  to  the  •  121 
covenants  and  restrictions  in  the  bill  mentioned,  the  only 
buildings  proper  to  be  erected  upon  the  lands  forming  lots  29,  80, 
and  81  of  the  same  estate  were  dwelling-houses  or  dwelling- 
houses  and  shops,  and  the  outbuildings  thereto,  of  which  the 
ground-plans  and  elevations  had  been  previously  submitted  to  and 
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approved  of  by  the  covenantees  of  the  society  or  their  surveyor ; 
and  further,  that  any  houses  so  to  be  erected  on  such  lots  ought  to 
be  semi-detached  in  pairs  and  placed  in  the  situations  marked  on 
the  plan  or  plans  referred  to  in  the  conveyance  or  conveyances  of 
such  lots  respectively,  except  so  far,  if  at  all,  as  such  provision 
might  have  been  or  might  be  modified  by  the  consent  in  writing 
of  the  covenantees  or  of  their  surveyor ;  that  all  such  houses 
ought  to  be  built  in  all  respects  in  accordance  with  the  elevation 
drawing  thereof  submitted  to  and  approved  of  by  the  covenantees 
or  their  surveyor  as  aforesaid,  and  that  the  appellant  was  not 
entitled  to  erect  and  was  not  entitled  to  maintain  that  portion  of 
the  buildings  erected  by  him  on  part  of  the  estate  which  extended 
at  right  angles  from  the  front  of  the  stables  erected  by  the  defend- 
ant as  aforesaid  up  to  Fairfield  Street,  nor  a  certain  transverse 
wall ;  but  that  declaration  was  not  to  affect  a  certain  outside  wall 
dividing  the  defendant's  stable-yard  from  his  garden,  and  in  the 
decree  particularly  mentioned. 

The  decree  then  proceeded  to  order  the  appellant  to  pull  down 
and  remove  the  buildings  complained  of  except  the  outside  wall, 
and  it  declared  that  the  stables  were  to  be  used  only  as  general 
outbuildings  to  any  dwelling-houses,  or  dwelling-houses  and  shops 
which  might  be  erected  on  lots  29,  30,  and  31  in  accordance  with 
the  plan  and  elevation  aforesaid,  and  it  restrained  the  appellant 
from  putting  them  to  any  other  use. 

*122       ^The  Attorney- General  (Sir  R.   Palmer),  Mr.  E.  R. 
Turner^  and  Mr,  Bardswell  appeared  for  the  appellant,  and 
Mr,  Amphlett  and  Mr,  Little  for  the  plaintiffs. 

For  the  purposes  of  the  present  report  the  nature  of  the  argu- 
ments sufficiently  appear  from  the  judgment  of  the  Lord  Justice 
Turner. 

The  authorities  referred  to  were  the  following :  — 
Roper  V.  Williams^  (a)  The  Duke  of  Bedford  y.  The  Trustees  of  the 
British  Museum^  (6)  Tulk  v.  Moxhay^  (c)  Child  v.  Douglas^  (ci)  WhaU 
man  v.  Gibson^  (e)  Squire  v.  Campbell^  (^)  Patching  v.  Dubbins,  (A) 

Judgment  reserved. 

(a)  T.  &  R.  18.  (6)  2  M.  &  K.  652.  (c)  2  Ph.  774. 

(d)  Kay,  560;  5  De  6.,  M.  &  G.  739. 

(<5)  9  Sim.  196.  {g)  1  My.  &  Cr.  459.  (ft)  Kay.  1. 
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December  9. 

The  Lord  Justice  Knight  Bruce.  —  The  main  question  in  this 
cause  is,  whether  on  the  ground  of  contract,  not  on  the  ground  of 
nuisance  or  alleged  or  apprehended  nuisance,  — r  but,'  I  repeat,  on 
the  ground  merely  of  contract, — the  plaintiffs  are  entitled  to  the 
interference  of  this  Court  against  the  defendant  for  the  purpose  of 
restraining  him  from  building  on  his  own  land  unless  in  a  particu- 
lar mode,  —  from  using  his  own  land  for  particular  objects  or  in  a 
particular  manner. 

There  is  also  a  question  whether  the  plaintiffs  are  entitled 
to  recover  in  the  suit  damages  against  the  defendant  *for   *  123 
having  broken,  as  he  is  alleged  to  have  broken,  the  con- 
tract under  which  the  injunction  is  sought. 

The  alleged  contract,  contended  to  bind  the  defendant,  consists 
of  covenants  into  which  the  defendant  or  his  predecessors  in  title 
entei-ed  with  certain  trustees,  namely,  three  gentlemen  named 
Malcolm,  Rourke,  and  Pierce,  of  whom  two  at  least,  I  believe,  are 
living  in  England,  but  all  are  absent  frpm  this  record. 

The  learned  Vice-Chancellor  of  the  county  palatine  of  Lancas- 
ter has  pronounced  a  decree  to  some  extent  in  favour  of  the 
plaintiffs,  —  granting  an  injunction,  but  not  giving  damages.  With 
deference  to  his  Honor,  however,  I  acknowledge  it  to  be  my  im- 
pression that  at  the  hearing  of  the  cause  one  of  two  courses  should 
have  been  taken ;  namely,  either  the  cause  should  have  been  di- 
rected to  stand  over  for  the  purpose  of  adding  Mr.  Malcolm,  Mr. 
Rourke,  and  Mr.  Pierce,  the  three  covenantees  or  the  survivors  of 
them,  as  parties,  plaintiffs,  or  defendants,  and  also  making  the  suit 
one  capable  of  binding  others  whom  in  its  present  state  it  does  not 
affect ;  or  the  bill  should  have  been  dismissed  for  want  of  equity. 

Not  any  sufficient  ground  or  reason,  as  I  apprehend,  is  alleged 
by  the  bill  or  apparent  on  it,  as  shown  by  the  evidence,  for  asking 
relief  on  a  record  so  constituted  as  the  present  record  was  at  the 
hearing,  and  still  is,  in  point  of  parties,  even  if  there  were  no 
other  objection  in  the  plaintiffs'  way. 

I  apprehend  that,  as  the  record  stands,  the  trustees  are  not,  nor 
will  be,  bound  by  any  decree  or  order  made  or  to  bo  made 
in  the  suit.     And  as  to  persons  who,  *  besides  the  plaintiffs   *  124 
and  defendant,  are  interested  in  the  performance  of  the  cov- 
enants, —  I  mean  purchasers  of  other  lots  of  the  land  originally 
sold  or  those  who  represent  them,  —  they  also  are  not  before  the 
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Court,  either  by  means  of  the  bill  having  been  filed  on  the  actual 
plaintiffs'  behalf  and  theirs  or  otherwise. ' 

The  decree  ought,  I  apprehend,  to  be  discharged. 

Should  liberty^  however,  be  given  to  add  parties  by  amendment 
or  by  supplement?  I  appreliend  so,  although  at  present  the 
materials  before  us  appear  to  me  to  show  so  much  delay  in  insti- 
tuting the  suit  and  works  of  such  a  nature  done  by  the  defendant 
before  its  commencement  as  to  render  the  interference  of  this 
Court  against  him  by  way  of  injunction  at  the  plaintiffs'  suit  not 
properly  possible,  even  if  the  body  of  covenants  taken  together  is 
not  such  in  character  as,  independently  of  delay  and  of  acquies- 
cence, to  exclude  any  remedy  by  injunction  under  them.  For  the 
10th  paragraph  of  this  bill  is  thus —  [his  Lordship  read  the  para- 
graph  in  question  and  proceeded  thus]  :  — 

The  hotel  could  not  have  been  built  in  a  very  short  time.  The 
building  seems  to  have  been  in  course  of  construction  for  some 
months  before  the  suit,  and  must  have  been  deemed  likely  to 
require  appendages.  It  appears  to  me,  however,  at  present,  that 
the  defendant  cannot  be  sued  at  law  on  the  covenants  upon  which 
the  bill  proceeds,  and  that  it  may  be  the  duty  of  this  Court  to 
inquire  what,  if  any,  damages  the  plaintiffs  have  sustained  by  the 
defendant's  acts  in  contravention  of  the  covenants,  and  to  provide 
for  the  payment  of  the  amount  of  them,  if  any. 

The  case  should,  therefore,  I  conceive,  go  back  to  the 

*  125    *  county  palatine,  and  if  the  suit  is  to  proceed  the  other 

purchasers,  or  those  holding  their  rights,  should,  I  think, 

as  well  as  the  surviving  trustees,  be  in  some  manner  represented 

on  the  record. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  to 
the  effect  of  the  statement  of  them  above  given,  proceeded  as 
follows :  — 

Several  points  have  been  insisted  upon  on  the  part  of  the 
defendant  in  support  of  this  appeal.  First,  that  the  defendant  is 
not  bound  by  the  general  plan  mentioned  in  tlie  bill,  and  can  be 
affected  only  by  the  covenants  contained  in  the  deeds  of  convey- 
ance, and  that  the  plaintiffs  are  not  entitled  to  sue  the  defendant 
upon  these  covenants.  Secondly,  that  assuming  the  defendant  to 
be  bound  by  the  general  plan,  that  plan  has  been  so  far  deviated 
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from  with  the  sanction  of  the  trustees  that  it  cannot  now  be 
enforced  against  the  defendant.  Thirdly,  that  the  plaintiffs  have 
not  themselves  observed  the  covenants  which  they  are  seeking  to 
enforce.  Fonrthly,  that  the  plaintiffs  have  so  far  acquiesced  in 
the  buildings  and  works  complained  of  by  the  bill  that  they  have 
disentitled  themselves  to  any  relief  in  equity ;  and  fifthly,  that 
the  suit  was  defective  for  want  of  parties. 

As  to  the  first  of  these  points,  I  am  not  satisfied,  having  regard 
to  the  case  of  Squire  v.  Campbell^  (a)  so  much  relied  upon  in  the 
argument,  that  the  defendant  ought  to  be  held  bound  by  the  gen* 
eral  plan ;  but  without  reference  to  the  question  whether  he  is  so 
bound  or  not,  I  think  that  the  plaintiffs  have  in  this  case  an  equity 
against  him  by  force  of  the  covenant  entered  into  with  the 
*  trustees,  and  of  which  he  had  notice,  that  the  covenants  *  126 
in  the  deeds  of  conveyance  should  be  held  by  the  trustees 
for  the  benefit  of  all  the  allottees  and  purchasers.  And  as  to  the 
second  point,  I  think  that  the  covenant  last  referred  to  furnishes 
an  answer  to  this  point  also.  Breaches  of  duty  on  the  part  of  the 
trustees  could  not,  as  I  apprehend,  displace  the  equity  created  in 
favour  of  the  plaintiffs  by  force  of  this  covenant.  The  authorities 
on  which  the  defendant  relied  as  to  this  point  do  not,  I  think, 
apply  to  such  a  case  as  the  present.  As  to  the  third  point,  I  do 
not  think  tliat  the  defendant  has  established  any  such  case  of 
breach  of  covenant  on  the  part  of  the  plaintiffs  as  can  disentitle 
them  to  enforce  the  covenants  on  his  pai*t,  whatever  other  remedy 
he  may  be  entitled  to  in  that  respect. 

The  case,  therefore,  so  far  as  the  merits  are  concerned,  seems 
to  me  to  rest  upon  the  point  of  acquiescence. 

It  is  admitted  by  the  bill  that  the  building  adapted  for  an  hotel 
was  completely  finislied  long  before  this  bill  was  filed,  and  we 
cannot,  I  think,  impute  to  the  plaintiffs  ignorance  that  such  a 
building  would  almost  of  necessity  require  a  stable  to  be.  attached 
to  it.  The  evidence  shows  that  the  stable  in  question  was  also 
erected  before  the  filing  of  this  bill,  and  that  the  plaintiffs  saw  it 
from  day  to  day  in  the  course  of  its  being  erected.  They  allowed 
it  to  proceed,  suffei*ed  the  defendant  to  expend  money  upon  it,  and 
made  no  protest  against  it.  It  is  said,  indeed,  that  they  had  told 
the  defendant  that  they  should  stand  upon  their  strict  rights ;  but 

(a)  1  My.  &  Cr.  i69. 
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this  was  before  the  stable  was  commenced,  and  cannot  justify  the 

plaintiffs,  if  they  conceived  that  they  had  the  rights  they  insist 

upon  (and  there  is  no  allegation  in  the  bill  that  they  were  ignorant 

of  their  rights),  for  having  slept  upon  them.     Under  these 

*  127    circumstances,  with  all  respect  to  *  the    learned    Vice- 

Ghancellor,  I  canQot  think  that  the  injunction  as  to  the 
stables  ought  to  have  been  granted. 

It  is  said,  however,  that  whatever  degree  of  acquiescence  there 
may  have  been  as  to  the  stables,  there  has  been  none  as  to  the 
wall  and  the  erections  between  the  stables  and  the  street  com- 
plained of  by  this  bill.  I  do  not  find,  however,  that  the  bill 
complains  of  these  works  as  they  were  ultimately  finished.  What 
is  complained  of  by  the  bill  is,  that  it  was  intended  to  erect  a 
midden;  but  although  this  may  originally  have  been  intended, — 
and  I  am  by  no  means  satisfied  that  it  was  not,  —  the  evidence 
seems  to  me  to  prove  clearly  that  this  intention  had  been  aban- 
doned before  this  bill  was  filed.  Unless,  therefore,  the  plaintiffs 
were  entitled  to  insist  that  nothing  whatever  should  be  built 
between  the  stables  and  the  street,  there  was  not,  as  it  seems  to 
me,  at  the  time  when  this  bill  was  filed,  any  ground  to  call  upon 
the  Court  for  its  interference  as  to  these  erections.  They 
cannot,  I  think,  be  considered  otherwise  than  as  incidents  to 
the  stable,  the  completion  of  a  plan  already  begun  and  in  part 
finished ;  and  the  plaintifis  having  debarred  themselves  by  acqui- 
escence from  any  right  to  call  for  the  interference  of  the  Court  by 
way  of  injunction  as  to  the  principal  work,  cannot,  I  think,  be 
entitled  to  claim  such  interference  as  to  its  accessories.  The  wall 
of  which  we  are  now  speaking  is  in  fact  one  of  the  boundary  walls 
of  the  stable  yard,  and  there  is  no  complaint  by  the  bill,  nor  do  I 
see  any  reasonable  ground  on  which  complaint  could  have  been 
made,  of  the  hen-house  connected  with  it.  These  observations 
apply  also  to  the  other  wall  complained  of  by  this  bill.  It  is  in 
fact  no  more  than  a  supporting  wall  to  the  wall  forming  the 
opposite  boundary  of  the  stable  yard.  Upon  the  ground  of  acqui- 
escence, therefore,  again  speaking  with  all  possible  respect 

*  128    to  the  opinion  of  the  Vice-Chancellor,  my  *  opinion  is,  that 

this  decree  cannot  be  maintained  as  to  these  erections. 
But  although  the  plaintifib  are  not,  as  I  think,  for  the  reasons 
above  stated,  entitled  to  the  relief  by  way  of  injunction  sought  by 
this  bill,  it  does  not,  I  think,  follow  that  they  may  not  be  entitled 
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to  damages  for  such  injury  (if  any)  as  may  have  been  done  to 

their  property  by  the  defendant  having  built  otherwise  than  in 

conformity  with  the  covenant     Sir  Hugh  Gaibns's  Act,  21  &  22 

Vict.  c.  27,  has,  as  I  read  it,  empowered  Courts  of  Equity  to  give 

damages  in  such  cases.^    It  is  not,  as  I  think,  con&ned  to  cases  in 

which  the  plaintiffs  could  recover  damages  at  law  ;  ^  and  I  think, 

therefore,  the  plaintiffs,  bringing  proper  parties  before  the  Court, 

are  entitled,  if  they  think  fit,  to  prosecute  the  suit  in  that  respect. 

I  am  satisfied,  however,  that  for  this  purpose  the  trustees,  and 

possibly  other  persons,  ought  to  be  made  parties  to  the  suit.     If, 

therefore,  the  plaintifis  desire  to  go  on  with  the  suit  with  a  view  to 

recovering  damages,  I  think  the  proper  order  to  be  made  upon  this 

appeal  will  be,  that  the  cause  stand  over,  with  liberty  to  amend  by 

adding  parties ;  but  if  the  plaintifis  are  satisfied  to  let  the  matter 

rest  as  to  damages,  I  think  the  bill  should  be  dismissed  without 

costs. 

December  16. 

The  plaintifis  electing  to  prosecute  the  suit  with  a  view  of 
recovering  damages,  it  was  remitted  to  the  Court  below,  with 
leave  to  amend  the  bill  within  a  fortnight  by  making  it  one  by  the 
plamtiffs  on  behalf  of  themselves  and  all  other  persons  interested 
under  the  restrictive  covenants  as  plaintiffs,  and  by  adding  the 
trustees  as  defendants,  and  with  certain  directions  as  to  the  return 
of  costs  paid  by  the  defendant  to  the  plaintiffs. 

*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1080,  1081,  and  cases  in  notes. 
'  See  Kerr  Inj.  223,  224. 
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and  not  according  to  the  principle  of  individuals.  And,  in  my 
judgment,  as  I  have  said,  the  words  per  stirpes  refer  to  the 
descendants ;  the  expression  then  giving  the  rule  of  selection 
according  to  the  principle  of  the  stocks  to  be  found  amongst  those 
descendants.  i 

But  stocks  of  descendants,  as  compared  with  individuals,  may 
be  few ;  for  example,  there  may  be  a  grandson  of  a  brother  or  sister 
who  himself  has  children  or  grandchildren.  Persons  in  these  last 
mentioned  relations  will  be  included  in  the  word  "  descendants ; " 
yet  the  father  or  grandfather,  as  the  case  may  be,  is  to  be  pre- 
ferred as  the  legatee,  inasmuch  as  the  legacy  is  given  to  the 
stirps^  and  not  to  the  individuals.  Nor  does  the  word  ''  respec- 
tively," in  the  language  of  the  gift,  alter  this  construction, 
*  132  *  although  I  was  pressed  with  an  argument  to  the  contrary ; 
for  the  word  merely  shows  that  all  the  descendants  are  to 
be  taken,  and  then  arranged  under  their  respective  stocks.  The 
word  is  properly  used  as  referring  the  descendants  to  the  stocks 
whence  they  spring. 

If,  therefore,  upon  the  true  construction  of  this  will,  the  gift  is 
to  the  stirpes  or  families  of  all  the  descendants  who  were  alive 
at  the  death  of  the  testator,  being  descendants  of  such  of  the 
brothers  and  sisters  of  the  testator's  grandfather  as  had  died  leav- 
ing issue,  and  if  it  is  a  gift  to  stirpes  and  not  to  individuals,  the 
only  remaining  inquiry  is,  how  many  separate  and  distinct  families 
there  are  among  the  whole  body  of  descendants  ;  and  that  being 
answered,  the  descendants  respectively  must  be  arranged  amongst 
the  families  whence  they  sprang,  and  then  the  head  of  each  family 
must  be  taken  as  being  the  stirps^  that  is,  the  root  or  stock,  and 
as  entitled  as  the  legatee.  In  other  words,  the  testator's  words 
import  a  direction  that  this  fund  shall  be  divided  amongst  the 
families  of  descendants  of  such  of  the  brothers  and  sisters  of  the 
testator's  grandfather  as  may  have  died  leaving  lawful  issue,  into 
which  these  descendants  admit  of  being  divided  and  distributed 
at  the  time  of  the  testator's  death.  The  words  "  equal  shares  " 
only  imply  how  they  are  to  take  :  viz.,  that  each  stirps  shall  have 
an  equal  share  with  every  other  stirps^  and  do  not  affect  the  rule 
of  ascertainment. 

In  fact  the  word  stirps  is  legitimately  capable  of  further  exten- 
sion.    Suppose  at  the  death  of  tlie  testator  there  had  been  not 
only  some  grandchildren  of  the  two  sisters,  but  also  great  grand- 
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children  of  one  of  the  sisters,  being  children  of  grandchildren  who 
had  died  before  the  testator,  these  grandchildren  would 
have  taken  as  representing  *  families  or  stirpes.    Applying    *  133 
the  same  rule  to  the  great-grandchildren,  there  might  be 
children  of  grandchildren  taking  per  stirpes  to  the  exclusion  of 
their  own  children. 

This  rule  runs  throughout  the  whole ;  viz.,  that  you  must  take 
the  father  or  parent  as  the  person  who  is  to  take  the  share  as 
representing  and  embodying  in  himself  all  those  descendants  who 
are  his  own  immediate  issue. 

If  I  were  to  hold,  with  the  Master  of  the  Rolls,  that  the  fund 
must  be  divided  into  as  many  shares  as  there  were  brothera  and 
sisters  of  the  grandfather  who  had  left  issue  living  at  the  testator's 
death,  I  should  be  doing,  in  my  judgment,  violence  to  the  testa- 
tor's language  and  intention.  The  result  of  so  holding  would,  in 
the  present  instance,  have  been  that  the  fund  would  be  divisible 
into  two  parts,  —  a  result  which  I  think  would  have  been  effected 
by  other  words,  if  such  had  been  in  fact  the  testator's  intention. 

Differing,  therefore,  in  my  conclusion  in  this  respect  from  the 
Master  of  the  Rolls,  I  must  reverse  his  Honor's  decision,  and 
declare  that  the  words  per  stirpes  and  not  per  capita  used  by  the 
testator  are  applicable  to  the  descendants,  who  are  to  be  classified 
secundum  stirpes,  or  according  to  their  families,  and  that  the  prop- 
erty in  question  is  to  be  divided  into  as  many  shares  as  there  are 
stirpes  or  families,  each  stitps  or  family  taking  an  equal  share. 

In  order  to  give  effect  to  this  declaration,  the  descendants  should 
be  classified  according  to  stirpes y  and  there  should  be  a 
division  into  families  according  to  the  actual  *  facts,  and    *  134 
for  the  purpose  of  ascertaining  the  various  stirpes  a  direc- 
tion for  proper  inquiries. 

The  above  judgment  of  the  Lord  Chancellor  was  delivered  at 
the  close  of  the  arguments,  and  was  not  written,  as  might  seem 
to  be  implied  by  the  remarks  of  the  Master  of  the  Rolls  in  the 
subsequent  case  of  Gibson  v.  Fisher,  (a) 

(a)  L.  R.  5  £q.  61,  63. 
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In  the  Matter  of  ISAAC  WOOD,  a  Lunatic,  and  BANNER  v. 

ENGLAND. 

1863.    December  4,  11,  18.      Before  the  LoRi>9  Justices. 

According  to  the  established  practice  in  lunacy,  no  person  except  the  parties 
and  those  claiming  under  them  may  as  of  right  inspect  the  proceedings ;  other 
persons  claiming  the  right  so  to  do  must  make  a  case  for  the  purpose.  Cir- 
cumstances under  which  liberty  was  given  to  plaintiffs  in  a  suit  for  the 
administration  of  the  intestate  lunatic's  personal  estate  to  do  so. 

This  was  a  petition  presented  by  Edward  Banner  and  Sarah 
Caroline  his  wife,  the  plaintiffs  in  the  above-mentioned  cause, 
seeking  for  the  petitioners  liberty  to  inspect  all  documents  in  the 
matter  of  the  lunacy  which  were  in  the  custody  of  the  master, 
registrar,  or  other  officers  in  lunacy,  and  to  take  copies  and  extracts 
therefrom  as  they  might  be  advised  at  their  own  expense :  and  an 
order  on  the  proper  officers  to  attend  with  such  documents  upon 
any  examination  of  witnesses  at  the  hearing  of  the  cause  as  the 
petitioners  might  require. 

The  cause  was  one  for  the  administration  of  the  personal  estate 
of  the  lunatic,  who  had  been  so  found  by  inquisition  and  had 
died  intestate,  on  the  footing  that  Mrs.  Banner  was  the  legal 
personal  representative  of  one  of  the  next  of  kin  of  the  lunatic 
living  at  his  death,  and  as  such  entitled  to  share  in  his  personal 

estate. 
*  185  *  The  defendants  in  the  cause  were  John  England,  the 
surviving  executor  of  the  will  of  Thomas  Coupland,  de- 
ceased, who,  as  administrator  of  the  lunatic's  personal  estate  and 
effects,  was  alleged  by  the  plaintiffs  to  have  received  largely  in 
respect  thereof;  Francis  Blake,  the  administrator  de  bonis  non  of 
the  lunatic's  personal  estate  and  effects ;  and  William  Newton  and 
Hawksley  Hall,  the  trustees  of  Thomas  Coupland's  will. 

The  bill  charged  that  by  collusion  among  the  persons  appearing 
in  the  lunacy  orders  had  been  made  under  that  jurisdiction  which 
enabled  Thomas  Coupland  to  obtain  the  grant  of  the  letters  of 
administration  of  the  lunatic's  personal  estate. 

The  plaintiffs  also  controverted  the  title  of  Thomas  Coupland 
as  one  of  the  lunatic's  next  of  kin  as  had  been  found  in  the 
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lunacy,  and  charged  that  the  truth  of  their  statements  would 
appear  hj  the  proceedings  in  the  lunacy. 

The  answers  of  the  defendants  denied  the  plaintiffs'  title,  and 
set  up  acquiescence  on  their  part. 

Replication  had  been  filed  in  the  suit,  but  the  time  for  closing 
the  evidence  was  still  running. 

Mr.  Oreene  and  Mr.  F.  H.  Bovning  appeared  for  the  petition- 
ers, and 

Mr.  Schamberffj  Mr,  E.  MacnaghteUj  and  Mr.  Osborne  Morgan^ 
for  the  several  defendants,  on  whose  behalf  they  contended  that, 
regard  being  had  to  the  statements  in  their  answers,  and  in  the 
absence  of  all  evidence  of  the  truth  of  the  allegations  in  the  bill, 
the  Court  should  not  accede  to  the  prayer  of  the  petition. 
Administration  *  of  the  intestate's  personal  estate  and  *  136 
effects  had  been  duly  issued  to  Thomas  Coupland,  and  the 
custody  of  documents  by  the  Master  in  Lunacy  was  equivalent  to 
the  custody  by  him  and  those  representing  him.  And  as,  had  the 
documents  been  in  such  latter  custody,  the  petitioners  could  not 
have  had  such  liberty  as  they  now  sought,  so  neither  ought  they 
to  have  it  under  the  actual  circumstances  of  the  case;  more 
especially  when  they  had  slept  on  their  rights,  if  any,  as  the 
defendants  alleged  them  to  have  done. 

Tliey  referred  to  Bolton  v.  Corporation  of  Liverpool^  (ji)  Re 
Silcox^s  Lunacy^  (6)  Be  Sartoris^s  Lunacy,  (c) 

Mr.  Oreene  J  in  reply,  referred  to  Re  Fitzgerald  ^  ((?)  Ux  parte 
Clarke,  (e) 

The  Lords  Justices  ordered  the  petition  to  stand  over  in  order 
that  the  petitioners  might  verify  by  affidavit  their  title  to  the 
relief  sought  by  their  bill. 

December  18. 

This  having  been  now  done,  the  Lords  Justices,  after  remarking 
upon  the  importance  of  the  application,  said  that  in  the  interval 

(a)  1  Myl.  &  K.  88.  (d)  2  Sch.  &  Lef.  482. 

(b)  1  N.  R.  4.  (e)  Jac.  689. 

(c)  IN.  R.  4. 
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which  had  elapsed  since  the  petition  was  first  brought  on  they  had 
caused  inquiries  to  be  made  as  to  the  practice  in  such  matters  in 
lunacy,  the  result  being  that  it  appeared  that  though  prior  to 
1825  no  one  had  been  debarred  from  inspecting  proceedings  in 
lunacy,  the  practice  subsequently  to  that  date  had  been  to  consider 

such  proceedings  as  concerning  only  the  parties  and  those 
*  187   claiming  under  them.    To  entitle  any  other  *  persons  to 

such  inspection,  a  case  must  be  made  out  to  the  satisfaction 
of  the  Court.  In  their  Lordships'  judgment  such  a  case  had  been 
now  made  on  the  present  occasion  by  the  petitioners'  affidavit. 
The  prayer  of  the  petition  would  accordingly  be  granted,  and  the 
costs  of  the  application  would  be  made  costs  in  the  cause. 


THE  LEATHER  CLOTH  COMPANY,  LIMITED  v.  THE 
AMERICAN  LEATHER  CLOTH  COMPANY,  LIMITED. 

1863.    December  8,  4,  5,  21.     Before  the  Lord  Cbancellor  Lord  Westburt. 

The  jurisdiction  of  the  Court  of  Chancery  in  the  protection  given  to  trade-marks 
rests  upon  property,  and  the  Court  interferes  by  injunction,  because  that  is 
the  only  mode  by  which  property  of  this  description  can  be  effectually  pro* 
tected.^ 

Property  in  a  trade-mark  is  the  right  to  an  exclusive  use  of  some  mark,  name,  or 
symbol  in  connection  with  a  particular  manufacture  or  vendible  commodity.' 

Consideration  of  the  question,  how  far  the  right  to  use  a  trade-mark  admits  of 
being  sold  or  transferred. 

Where  the  owner  of  a  trade-mark  applies  for  an  injunction  to  restrain  the  defend- 
ant from  injuring  his  property  by  making  false  representations  to  the  public, 
it  is  essential  that  the  plaintiff  should  not  in  his  trade-mark  or  in  the  business 


'  See  Edelsten  t;.  Edelsten,  1  De  G.,  J.  &  S.  185 :  Burgess  v.  Burgess,  3  De 
6.,  M.  &  G.  896  and  note  (1),  and  cases  cited ;  Rodgers  v,  Nowill,  8  De  G., 
M.  &  G.  618,  note  (1) ;  Farina  v,  Silverlock,  6  De  G.,  M.  &  G.  214;  Taylor 
0.  Carpenter,  3  Story,  458 ;  Seixo  v.  Provezende,  L.  R.  1  Ch.  Ap.  192 ;  Amos- 
keag  Mauuf.  Co.  o.  Garner,  55  Barb.  151 ;  Congress  Spring  Co.  v.  High  Rock 
Spring  Co.,  45  N.  Y.  291 ;  Stonebraker  v.  Stonebraker,  33  Md.  252 ;  10  Am. 
Law  Reg.  (N.  S.)  543 ;  Ford  v.  Foster,  L.  R.  7  Ch.  Ap.  611 ;  Canal  Co.  t;.  Clark, 
13  Wallace,  311 ;  Gillott  v,  Esterbrook,  48  N.  Y.  375  ;  2  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  1648,  1649 ;  1  Joyce  Inj.  311  et  seq. ;  Kerr  Inj.  474  et  seq. 

*  See  Candee  v.  Deero,  54  111.  439. 
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connected  with  it  be  himself  guilty  of  any .  false  or  misleading  representa- 
tion.^ 

Consideration  of  what  constitutes  a  material  false  representation. 

It  is  not  a  rule,  either  of  morality  or  equity,  that  a  plaintiff  is  not  answerable 
for  a  falsehood  in  his  trade-mark,  because  it  may  be  so  gross  and  palpable  as 
that  no  one  is  likely  to  be  deceived  by  it. 

This  was  an  appeal  by  the  defendants  from  a  decree  made  hj 
the  Vice-Chancellor  Wood  upon  the  hearing  of  the  cause,  whereby 
his  Honor  granted,  with  costs,  a  perpetual  injunction,  restraining 
them  from  selling  or  exposing  for  sale  or  procuring  to  be  sold  any 
leather  cloth  or  any  fabric  or  article  similar  thereto  having  affixed 
thereon  such  stamp  or  trade-mark  with  the  name  of  L.  R.  &  G.  P. 
Crockett,  or  the  name  of  Crockett  &  Co.,  introduced  thereon  in 
such  manner  as  by  colourable  imitation,  or  otherwise,  to  represent 
the  fabric  or  article  manufactured  or  sold  by  the  appellants  as 
being  the  same  fabric  or  article  as  that  manufactured  and 
sold  by  the  respondents,  the  plaintiffs  in  the  suit,  *  or  as  *  188 
being  the  fabric  or  article  known  as  Crockett's  leather  cloth, 

Tlie  case  in  the  Court  below  is  reported  in  the  first  volume  of 
Messrs.  Hemming  and  Miller's  Reports,  (a)  where  the  facts  are 
fully  stated.  For  the  purposes,  however,  of  the  present  report, 
they  sufficiently  appear  from  the  Lord  Chancellor's  judgment,  as 
does  also  the  scope  of  the  arguments  upon  which  that  judgment 
ultimately  turned. 

Sir  Hugh  Cairns  and  Mr.  Dickinson  appeared  for  the  respon- 
dents, and 

Mr.  Bolt  and  Mr.  Fischer^  for  the  appellants. 

The  authorities  referred  to  were :  — 

On  the  part  of  the  respondents.  Croft  v.  Day,  (6)  Churton  v. 
Douglas^  ((?)  Hall  v.  Barrows^  (d)  Millington  v.  Fox^  (c)  Sykes  v. 
Sykes^  (^)  Knott  v.  Morgan.  (A) 

(a)  Page  271.  (6)  7  Beav.  84.  (c)  Johns.  174,  189. 

\d)  32  L.  J.  (N.  8.)  Oh.  548;  S.  C.  on  appeal,  infra,  p.  160. 
•  (e)  8  My.  ft  Cp.  388.        {g)  3  B.  &  C.  641.  (A)  2  Keen,  213. 

1  See  Palmer  o.  Harris,  60  Penn.  St.  166 ;  Kerr  Inj.  480,  481,  482 ;  Ford  v. 
Foster,  L.  R.  7  Ch.  Ap.  611 ;  2  Dan.  Oh.  Pr.  (4th  Am.  ed.)  1649 ;  Marshall  v. 
Boss,  L.  R.  8  £q.  661. 
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On  the  part  of  the  appellants,  Perry  v.  Truept^  (a)  Bidding  v. 
How^  (6)  Craw%hay  v.  Thompson^  (js)  Stat.  18  &  19  Vict.  c.  133, 
§§  4,  5. 

During  the  argument  reference  was  made  by  the  Lord  Chan- 
cellor to  an  unreported  case  of  James  v.  Newbery^  (JT)  and  also  to 
the  positions  laid  down  in  an  American  case  of  Partridge 

*  139    V.  Menck^  (e)  to  the  effect  that  where  a  *  person  manufact- 

ured and  sold  an  article  under  the  name  of  the  original 
manufacturer,  although  he  might  have  purchased  of  him  the  secret 
of  his  manner  of  preparing  the  article  and  also  the  right  to  use 
his  name,  he  was  not  entitled  to  be  protected ;  and,  further,  that 
the  privilege  of  deceiving  the  public  for  their  own  benefit  was  not 
a  legitimate  subject  of  commerce,  and  that  therefore  it  made  no 
difference  that  the  complainant  had  purchased  the  right  to  use  the 
name  of  the  first  proprietor  ;  and  that  a  party  asking  equity  must 
come  with  clean  hands. 

At  the  conclusion  of  the  arguments,  his  Lordship  reserved  his 
judgment. 

December  21. 

The  Lord  Chancellor.  —  Upon  a  review  of  the  numerous  cases 
which  have  been  decided  in  this  Court  on  the  subject  of  trade- 
marks, there  appears  to  be  some  uncertainty  and  want  of  precision 
in  the  language  of  different  Judges  as  to  the  ground  on  which  a 
Court  of  Equity  interferes  to  protect  tlie  enjoyment  of  a  trade- 
mark, and  also  on  the  question  whether  the  right  to  use  a  trade- 
mark admits  of  being  sold  and  transferred  by  one  man  to  another. 

At  law,  the  remedy  for  the  piracy  of  a  trade-mark  is  by  an 
action  on  the  case  in  the  nature  of  a  writ  of  deceit.  This  remedy 
is  founded  on  fraud,  and  originally  it  seems  that  an  action  was 
given  not  only  to  the  trader  whose  mark  had  been  pirated,  but  also 
to  the  buyer  in  the  market,  if  he  had  been  induced  by  the  fraud  to 
buy  goods  of  an  inferior  quality.  In  equity,  the  right  to  give 
relief  to  the  trader  whose  trade  has  been  injured  by  the 

*  140    piracy  *  appears  to  have  been  originally  assumed  by  reason 

of  the  inadequacy  of  the  remedy  at  law,  and  the  necessity 

(a)  6  Beav.  66.  (c)  4  Man.  &  Or.  357. 

(6)  8  Sim.  477.  {d)  See  Newbery  v,  James,  2  Meriv.  446.    • 

(«)  Law^s  Digest  of  American  Cases  relating  to  Patents  for  Inventions  and 

Copyrights,  New  York,  1862,  p.  688 ;    S.  C.  How.  App.  Cases,  559,  561 ;  2 

Sandf.  Cb.  622 ;  2  Barb.  Ch.  101. 
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of  protecting  property  of  this  description  by  injunction.  But 
although  the  jurisdiction  is  now  well  settled,  there  is  still  current 
in  several  recent  cases  language  which  seems  to  me  to  give  an 
inaccurate  statement  of  the  true  ground  on  which  it  rests.  In 
Croft  V.  Day  (a)  and  Ferry  v.  Truefitt^  (6)  the  late  Lord  Lang- 
dale  is  reported  to  have  used  words  which  place  the  jurisdiction 
of  this  Court  to  grant  relief  in  cases  of  the  piracy  of  trade-marks 
entirely  on  the  ground  of  the  fraud  that  is  committed  when  one 
man  sells  his  own  goods  as  the  goods  of  another.  The  words  of 
the  learned  Judge  are,  ^^  I  own  it  does  not  seem  to  me  that  a  man 
can  acquire  a  property  merely  in  a  name  or  mark ; "  and  in  like 
manner  the  learned  Vice-Chancellor,  whose  decision  I  am  now 
reviewing,  is  reported  to  have  said, "  All  these  cases  of  trade-mark 
turn  not  upon  a  question  of  property,  but  upon  this,  whether  the 
act  of  the  defendant  is  such  as  to  hold  put  his  goods  as  the  goods 
of  the  plaintiff."  (e?)  But  with  great  respect  this  is  hardly  an 
accurate  statement ;  for,  first,  tlie  goods  of  one  man  may  be  sold 
as  the  goods  of  another  without  giving  to  that  other  person  a 
right  to  complain,  unless  he  sustains,  or  is  likely  to  sustain,  from 
the  wrongful  act  some  pecuniary  loss  or  damage  (thus  in  the 
case  of  Clark  v.  Freeman,  (d)  an  eminent  physician.  Sir  James 
Clark,  applied  for  an  injunction  to  restrain  a  chemist  from  publish- 
ing and  selling  a  quack  medicine,  under  the  name  of  Sir  James 
Clark's  pills ;  but  tlie  Court  refused  to  interfere,  because  it  did 
not  appear  that  Sir  James  sustained  any  pecuniary  injury)  ;  and 
secondly,  it  is  not  requisite  for  tlie  exercise  of  the  jurisdiction 
that  there  should  be  fraud  or  imposition  practised  by  the 
defendant  *  at  all.  The  Court  will  grant  relief,  although  *  141 
the  defendant  had  no  intention  of  selling  his  own  goods  as 
the  goods  of  the  plaintiff,  or  of  practising  any  fraud  either  on  the 
plaintiff  or  the  public. 

If  the  defendant  adopts  a  mark  in  ignorance  of  the  plaintiff's 
exclusive  right  to  it,  and  without  knowing  that  the  symbols  or 
words  so  adopted  and  used  are  already  current  as  a  trade-mark  in 
the  market,  bis  acts,  though  innocently  done,  will  be  a  sufficient 
ground  for  the  interference  of  this  Court.* 

This  is  plain  from  the  decision  of  Lord  Cottenham  in  the  case 

(a)  7  Beav.  88.  (c)  1  H.  &  M.  287. 

(b)  6  Beav.  73.  (d)  11  Beav.  112. 
*  See  Stonebraker  v.  Stonebraker,  38  Md.  252. 
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of  Millington  v.  Fox^  (a)  to  which  I  entirely  assent,  and  from  the 
learned  Vice-Chancellor's  own  opinion  in  the  case  of  Welch  v. 
Knott.  (6) 

Imposition  on  the  public,  occasioned  by  one  man  selling  his 
goods  as  the  goods  of  another,  cannot  be  the  ground  of  private 
action  or  suit.  In  the  language  of  Lord  Thurlow  in  Webster  v. 
Webster  J  (c)  "  The  fraud  upon  the  public  is  no  ground  for  the 
plaintiff's  coming  into  this  Court."  It  is  indeed  true  that,  unless 
the  mark  used  by  the  defendant  be  applied  by  him  to  the  same 
kind  of  goods  as  the  goods  of  the  plaintiff,  and  be  in  itself  such, 
that  it  may  be,  and  is,  mistaken  in  the  market  for  the  trade-mark 
of  the  plaintiff,  the  Court  will  not  interfere,  because  there  is  no 
invasion  of  the  plaintiff's  right ;  and  thus  the  mistake  of  buyers  in 
the  market  under  which  they  in  fact  take  the  defendant's  goods  as 
the  goods  of  the  plaintiff,  that  is  to  say,  imposition  on  the  public, 
becomes  the  test  of  the  property  in  the  trade-mark  having  been 
invaded  and  injured,  and  not  the  ground  on  which  the  Court  rests 

its  jurisdiction. 
*  142       *  The  representation  w^ich  the  defendant  is  supposed  to 

make,  that  his  goods  are  the  goods  of  another  person,  is 
not  actually  made  otherwise  than  by  his  appropriating  and  using 
the  trade-mark  which  such  other  person  has  an  exclusive  right  to 
use  in  connection  with  the  sale  of  some  connnodity  ;  and  if  the 
plaintiff  has  an  exclusive  right  so  to  use  any  particular  mark  or 
symbol,  it  becomes  his  property  for  the  purposes  of  such  applica- 
tion, and  the  act  of  the  defendant  is  a  violation  of  such  right  of 
property,  corresponding  with  the  piracy  of  copyright  or  the  in- 
fringement of  the  patent.  I  cannot  therefore  assent  to  the  dictum 
that  there  is  no  property  in  a  trade-mark.^ 

It  is  correct  to  say  that  there  is  no  exclusive  ownership  of  the 
symbols  which  constitute  a  trade-mark  apart  from  the  use  or 
application  of  them  ;  but  the  word  ^^  trade-mark  "  is  the  designa- 
tion of  these  marks  or  symbols  as  and  when  applied  to  a  vendible 
commodity,  and  the  exclusive  right  to  make  such  user  or  applica- 
tion is  rightly  called  property.  The  true  principle  therefore  would 
seem  to  be,  that  the  jurisdiction  of  the  Court  in  the  protection 
given  to  trade-marks   rests  upon  property,  and  that  the  Court 

(a)  3  My.  &  Cr.  338.  (c)  3  Swanst.  490  w. 

(6)  4  K.  &  J.  747. 

>  See  Stonebraker  o.  Stonebraker,  33  Md.  252 ;  10  Am.  Law  Reg.  (N.  S.)  543. 
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interferes  by  injunction,  because  that  is  the  only  mode  by  which 
property  of  this  description  can  be  effectually  protected. 

The  same  things  are  necessary  to  constitute  a  title  to  relief  in 
equity  in  the  case  of  the  infringement  of  the  right  to  a  trade- 
mark, as  in  the  case  of  the  violation  of  any  other  right  of  property. 
But  when  the  owner  of  a  trade-mark  applies  for  an  injunction  to 
restrain  the  defendant  from  injuring  his  property  by  making  false 
representations  to  the  public,  it  is  essential  that  the  plaintiff  should 
not  in  his  trade-mark,  or  in  the  business  connected  with  it,  be 
himself  guilty  of  any  false  or  misleading  representation ; 
•for  if  the  plaintiff  makes  any  *  material  false  statement  *  143 
in  connection  with  the  property  he  seeks  to  protect,  he 
loses,  and  very  justly,  his  right  to  claim  the  assistance  of  a  Court 
of  Equity. 

The  question  then  arises,  what  amounts  to  a  material  false 
representation?  Suppose  a  partnership  to  have  been  formed  a 
century  ago  under  a  style  or  firm  composed  of  the  names  of  the 
then  partners,  and  that  the  partnership  has  been  continued  by  the 
admission  of  new  partners  in  ,an  unbroken  series  of  successive 
paitnerships,  trading  under  the  same  original  style,  although  the 
names  of  the  present  partners  are  wholly  different  from  those  in 
the  original  firm ;  is  it  an  imposition  on  the  public  that  such  part- 
ners should  continue  to  use  the  style  or  firm  of  the  original  part- 
nership ?  This  question  must  be  answered,  without  any  doubt,  in 
the  negative ;  for  it  is  competent  by  the  law  of  England  to  a 
partnership  to  adopt  any  style  or  firm  which  does  not  involve  a 
claim  to  incorporation  or  the  assumption  of  what  belongs  to 
others,  and  the  practice  of  the  trading  community  in  this  respect 
is  so  common  and  general  that  no  misleading  of  the  public  can 
result  from  it. 

But  suppose  an  individual  or  a  firm  to  have  gained  credit  for  a 
particular  manufacture,  and  that  the  goods  are  marked  or  stamped 
in  such  a  way  as  to  denote  that  they  are  made  by  such  person  or 
firm,  and  that  the  name  has  gained  currency  and  credit  in  the 
market  (there  being  no  secret  process  or  invention)  ;  could  such 
person  or  firm,  on  ceasing  to  carry  on  business,  sell  and  assign 
the  right  to  use  such  name  and  mark  to  another  firm  carrying  on 
the  same  business  in  a  different  place  ?  Suppose  a  firm  of  A.  B. 
&  Co.  to  have  been  clothiers  in  Wiltshire  for  fifty  years,  and  that 
broadcloth  marked  A.  B.  &  Co.,  makers,  Wilts,  has  obtained  a 
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great  reputation  in  the  market,  and  that  A.  B.  &  Co.,  on 

*  144   discontinuing  *  business,  sell  and  transfer  the  right  to  use 

their  name  and  mark  to  a  firm  of  G.  D.  &  Co.,  who  are 
clothiers  in  Yorkshire ;  would  the  latter  be  protected  by  a  Court 
of  Equity  in  their  claim  to  an  exclusive  right  to  use  the  name  and 
mark  of  A.  B.  &  Co.  ?  I  am  of  opinion  that  no  such  protection 
ought  to  be  given.  It  is  true  that  a  name  or  the  style  of  a  firm 
may  by  long  usage  become  a  mere  trade-mark,  and  cease  to  con- 
vey any  representation  as  to  the  fact  of  the  person  who  makes,  or 
the  place  of  manufacture ;  but  where  any  symbol  or  label  claimed 
as  a  trade-mark  is  so  constructed  or  worded  as  to  make  or  contaiif 
a  distinct  assertion,  which  is  false,  I  think  no  property  can  be 
claimed  on  it,  or,  in  other  words,  the  right  to  the  exclusive  use  of 
it  cannot  be  maintained. 

To  sell  an  article  stamped  with  a  false  statement  is,  pro  tanto^ 
an  imposition  on  the  public,  and  therefore,  in  the  case  supposed, 
the  plaintiff  and  the  defendant  would  be  both  in  pari  delicto.  This 
is  consistent  with  many  decided  cases.  Further,  property  in  a 
trade-mark  is,  as  has  been  already  observed,  the  right  to  the  ex- 
clusive use  of  some  mark,  name,  or  symbol  in  connection  with  a 
particular  manufacture  or  vendible  commodity.  Consequently, 
the  use  of  the  same  mark  in  connection  with  a  different  article 
is  not  an  infringement  of  such  right  of  property. 

If,  therefore,  the  trade-mark  includes  in  itself  a  clear  and  defi- 
nite description  of  the  commodity  to  which  it  is  affixed,  it  is  not 
pirated  by  the  use  of  a  mark,  which,  although  in  other  respects 
similar,  docs  not  contain  or  give  the  same  description,  and  which 
is  impressed  on  an  article  that  is  not  of  the  nature  or  quality  so 
described. 

*  145       These  conclusions  seem  to  follow  immediately  from  *  the 

very  principle  to  which  a  plaintiff  seeking  protection  for  a 
trade-mark  appeals.  He  desires  to  restrain  the  defendant  from 
selling  his  own  goods  as  the  goods  of  another  person ;  but  if,  by 
the  use  of  the  trade-mark  in  question,  the  plaintiff  himself  is 
representing  and  selling  his  goods  as  the  goods  of  another,  or  if 
liis  trade-mark  gives  a  false  description  of  the  article,  he  is  violat- 
ing the  rule  on  which  he  seeks  relief  against  the  defendant 

These  observations  seem  to  apply  to  the  case  now  to  be  decided. 
The  plaintiffs  are  an  English  company,  formed  in  1857,  with  lim- 
ited liability  for  the  purpose  of  making  and  selling  an  article  called 
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leather  cloth.  They  bought  the  business  from  an  American  com- 
pany, which  was  formed  for  the  purpose  of  carrying  on  this  manu- 
facture at  New  Jersey,  in  the  United  States  of  America,  and  at 
West  Ham,  in  the  County  of  Essex.  The  name  of  that  company 
was  ''  The  Crockett  International  Leather  Cloth  Company."  The 
original  inventors  and  manufacturers  of  this  article  called  leather 
cloth  were  a  firm  of  Crockett  &  Co.  in  the  United  States,  who,  on 
the  formation  of  the  international  company,  ceased  to  carry  on  a 
separate  business,  and  became  shareholders  in  the  company,  but 
have  since  resumed  business,  and  are  now  manufacturers  of  leather 
cloth  in  the  United  States.  The  international  company  by  its 
agents  obtained,  in  the  month  of  January,  1856,  an  English  patent 
for  tanning  the  leatlier  cloth,  and  having  done  so  they  devised  an 
elaborate  label  to  be  attached  to  the  goods  manufactured  by  them, 
which,  being  in  a  circular  form,  had  its  circumference  formed  of 
the  words  ^^  Crockett  International  Leather  Cloth  Company,  New- 
ark," with  the  initials  "  N.  J.  U.  S.  A.,"  meaning  New  Jersey, 
United  States  of  America,  and  also  the  words  '^  West  Ham,  Essex, 
England."  These  words  and  letters  form  the  periphery  or 
outer  rim  of  tlie  circular  label.  Within  *  this  circle  at  the  *  146 
top  is  the  word  ^^  Excelsior,"  below  which  is  an  eagle  with 
expanded  wings,  and  beneath  the  eagle  are  printed  these  words : 
^^  Crocketts  &  Co.  Tanned  Leather  Cloth.  Patented  Jany.  24, 
1856.  J.  R.  &  C.  P.  Crockett,  Manufacturers."  The  Interna- 
tional Leather  Cloth  Company  carried  on  business  as  leather  cloth 
manufacturers,  both  in  the  United  States  and  in  England,  until 
May,  1857.  They  used  the  stamp  or  label  which  has  been  de- 
scribed as  a  trade-mark,  affixing  it  to  the  goods  they  manufact- 
ured. In  May,  1857,  the  plaintiffs'  company  was  incorporated, 
and  the  international  company  sold  and  assigned  to  the  plaintiffs 
the  business  carried  on  by  them  at  West  Ham,  together  with  the 
English  letters-patent,  and  full  power  and  authority  to  use  all  and 
singular  the  trade-marks  that  had  been  used  by  the  international 
company  in  their  business  in  England.  From  the  time  of  this  sale 
the  plaintiffs  have  carried  on,  and  now  carry  on,  at  a  manufactory 
at  West  Ham,  the  manufacture  of  leather  cloth  according  to  the 
process  originally  introduced  by  Messrs.  Crockett  &  Co.,  and  they 
have  constantly  used  the  label  which  has  been  described,  stamping 
it  on  their  goods  of  Uie  first  quality. 
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In  August,  1861,  the  defendants  were  incorporated  for  the  pur- 
pose of  carrying  on  the  manufacture  and  sale  of  leather  cloth. 

They  have  used  as  a  trade-mark  on  good's  made  by  them  of  the 
first  quality  a  stamp  or  label  which  certainly  appears  to  have  been 
formed  upon  the  model  of  the  plaintiffs'  trade-mark.  They  do  not, 
however,  use  the  word  "  patented,"  nor  do  they  call  their  leather 
cloth  "  tanned  ;  "  but  it  is  unnecessary  to  pursue  the  inquiry  as  to 
difference  or  identity,  for  I  will  assume,  for  the  purposes  of 
*  147  this  decision,  that  there  is  so  much  designed  *  similarity  as 
would  induce  the  Court  to  grant  an  injunction  if'  the  plain- 
tiffs' title  were  free  from  objection. 

The  Viqe-Chancellor  is  reported  to  have  said, "  I  hold,  there- 
fore, that  the  plaintiffs,  having  purchased  the  business  "  (that  is, 
the  business  of  the  international  company), "  are  perfectly  entitled 
to  use  the  trade-mark  formerly  used  by  their  vendors."  (a)  The 
plaintiffs'  label  or  trade-mark,  however,  contains  the  following 
assertions  or  representations :  First,  that  the  articles  so  stamped 
are  the  goods  of  the  Crockett  International  Leather  Cloth  Com- 
pany. Secondly,  that  they  have  been  made  or  manufactured  by 
J.  R.  &  C.  P.  Crockett.  Thirdly,  that  they  are  tanned  leather 
cloth.  Fourthly,  that  the  articles  are  patented  by  a  patent  obtained 
in  January,  1856 ;  and  lastly,  that  they  were  made  either  in  the 
United  States  of  America  or  at  West  Ham,  in  England.  Each  of 
these  statements  or  representations  is  untrue  when  applied  to  the 
goods  made  and  sold  by  the  plaintiffs. 

Of  these  several  untrue  statements  the  most  material  is  the 
false  representation  made  by  the  plaintiffs'  label,  that  every  piece 
of  cloth  so  stamped  or  branded  is  tanned,  and  included  in  the 
patent  of  January,  1856,  which  was  a  patent  for  tanning  leather 
cloth  ;  whereas  it  is  clear  upon  the  evidence  that  the  goods  made 
and  sold  by  the  plaintiffs  are  not  tanned  unless  specially  ordered, 
and  that  to  the  great  bulk  of  th£  plaintiffs'  manufactures  the  words 
"  tanned  and  patented  "  are  unduly  applied.  The  Vice-Chancellor 
is  reported  to  have  said  upon  this  point,  "  Perhaps  it  would  have 
been  better  to  use  those  words  only  on  the  tanned  cloth ;  but  it 
appeared  to  me  on  a  former  occasion  quite  impossible  for  any  one 
to  be  misled  into  buying  the  untanned  for  the  tanned  article."  (b) 

(a)  1U.&M.  289.  (6)  1  H.  &  M.  293. 
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That  is,  the  Vice-Chancellor  means  to  say  that  any  buyer 
*  of  ordinary  discernment  would  perceive  that  the  cloth  was  *  148 
not  tanned,  and,  therefore,  would  not  be  deceived  by  the 
statement  that  it  was.  This,  however,  is  not  the  fact,  for  the 
tanning  might  have  been  applied  on  the  side  which  is  covered  by 
the  composition;  but  I  cannot  receive  it  as  a  rule,  either  of 
morality  or  equity,  that  a  plaintiff  is  not  answerable  for  a  false- 
hood, because  it  may  be  so  gross  and  palpable  as  that  no  one  is 
likely  to  be  deceived  by  it.  If  there  be  a  wilful  false  statement  I 
will  not  stop  to  inquire  whether  it  be  too  gross  to  mislead. 

I  am  told  that  the  Vice-Chancellor  put  the  case  of  Morrison's 
pills,  and  concluded  that  the  present  maker  of  that  medicine, 
though  not  bearing  the  name  of  Morrison,  would  be  protected  in 
the  exclusive  use  of  the  appellation;  and  rightly,  because  the 
words  "  Morrison's  pills "  have  become  the  name  of  the  thing 
sold,  in  the  same  manner  as  ^'  James'  powder"  is  the  name  of  a 
celebrated  medicine,  and  as  the  words  "  Macintosh,"  "  Brougham," 
and  "  Wellingtons "  are  the  designations  of  different  articles.     So   / 
in  the  present  case,  the  cloth  made  and  sold  by  the  plaintiffs  might  ) 
be  properly  called  and  sold  by  them  as  "  Crockett's  Leather  Cloth,"  / 
for  that  has  become  the  proper  designation  of  the  manufacture. 

The  Vice-Chancellor  is   apprehensive  that  if  he  refuses  the 
plaintiff  relief,  he  must  hold  that  where  the  name  of  a  deceased 
partner  is  continued  in  the  firm  by  his  surviving  partners  they 
would  be  guilty  of  a  fraud  upon  the  public.     To  continue  the  old 
style  of  a  firm  is  a  very  different  thing  from  making  false  repre- 
sentations with  respect  to  a  vendible  commodity  in  order  to  give  it 
greater  value  and  create  for  it  a  greater  demand  in  the  market.    / 
The  plaintiffs  impose  upon  the  public  by  selling  goods,  which 
are  in  reality  made  by  themselves  at  their  manufactory  *  at    *  149 
West  Ham,  as  being  the  goods  of  the  Crockett  International 
Leather  Cloth  Company,  and  as  having  been  manufactured  by  J.    i 
R.  and  C.  P.  Crockett,  who  were  the  original  inventors  and  manu- 
facturers ;  and  further,  they  describe  and  sell  untanned  goods  as 
being  tanned  and  included  in  a  patent  which  has  not  yet  expired.  , 
Their  request  is  to  be  protected,  and  therefore  justified,  in  continu- 
ing to  make  these  untrue  statements  to  the  public  in  order  to 
secure  a  monopoly  for  their  commodity. 

There  is  a  homely  phrase,  long  current  in  this  Court,  that  a 
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plaintiff  must  come  into  equity  with  clean  hands.^  That  is  not 
the  case  with  the  present  plainti&y  whose  case  is  condemned 
bj  the  principles  to  which  thej  appeal,  and  I  must  therefore  re- 
verse the  decree  of  the  Yice-Chancellor  and  dismiss  their  bill ;  but, 
as  I  do  not  approve  of  the  conduct  of  the  defendants,  I  dismiss 
it  without  costs. 

This  decision  was  affirmed  on  the  plaintiffs'  appeal  to  the  House 
of  Lords,  (a) 


♦160  *HALL  V.  BARROWS. 

1863.     November  2,  3.     December  21.    Before  the  Lord  Chancellor  Lord 

Westbury. 

The  jurisdiction  of  the  Court  of  Chancery  in  the  protection  of  trade-marks  rests 
upon  property,  and  fraud  in  the  defendant  is  not  necessary  for  the  exercise  of 
that  jurisdiction.' 

Observations  on  dicta  to  the  contrary,  and  as  to  why  imposition  on  the  public  is 
necessary  for  the  plaintifiTs  title.' 

The  name  of  the  first  maker  of  an  article  may  in  time  become  a'mere  sign  of 
the  quality  of  the  article,  and  cease  to  be  a  representation  that  the  article  is  the 
manufacture  of  any  particular  person. 

Observations  on  the  distinction  between  a  name  and  a  trade-mark,  and  the 
respective  legal  rights  flowing  from  them. 

Where,  in  the  judgment  of  the  Court,  certain  initial  letters,  surmounted  by  a 
crown,  had,  although  originally  representing  the  names  of  certain  partners, 
become  and  were  a  trade-mark ;  that  is,  a  brand  which  had  reputation  and 
currency  in  the  market  as  a  well-known  sign  of  quality :  Hdd,  that  as  such 
the  trade-mark  was  a  valuable  property  of  a  partnership  constituted  by  suc- 
cessors to  the  original  partners,  but  not  having  the  same  initials,  as  an  addi- 
tion to  their  works,  and  might  be  properly  sold  with  the  works,  and  therefore 


(a)  11  H.  L.  Cas.  623. 

^  See  CAndee  v.  Deere,  10  Am.  Law  Reg.  (N.  S.)  694,  707,  708  in  note; 
S.  C,  64  111.  489 ;  Fitridge  v.  Wells,  13  How.  Pr.  3S6 ;  S.  C.  4  Abb.  Pr.  144 ; 
Partridge  o.  Menck,  2  Sandf.  Ch.  622. 

'  See  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  ante,  137. 

*  See  Lee  v.  Haley,  39  L.  J.  Ch.  284 ;  L.  R.  6  Ch.  Ap.  166 ;  18  W.  R.  181, 
242;  22  L.  T.  (N.  S.)  261,  646;  Croft  ©.  Day,  7  Beav.  86;  Kelly  ©.  Button, 
L.  R.  3  Ch.  Ap.  708 ;  Bradbury  v.  Beeton,  18  W.  R.  33 ;  Edelsten  v.  Edelsten, 
1  De  O.,  J.  &  S.  186,  and  oases  in  note  (2). 
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properly  included  as  a  distinct  subject  of  value  in  the  valuation  to  tbe  surviv- 
ing partner.* 
Good-will,  held,  to  be  a  distinct  subject  of  value,  and  as  such  to  be  included  in 
any  sale  or  valuation  to  the  surviving  partner,  but  with  the  qualification  that 
it  was  not  to  be  valued,  on  the  principle  that  the  surviving  partner,  if  he  were 
not  the  purchaser,  would  be  restrained  from  setting  up  the  same  description 
of  business.' 

This  was  an  appeal  by  the  plaiiitifis  in  a  partnership  suit  from 
such  parts  of  a  decree  of  the  Master  of  the  Bolls  as  are  herein 
after  specified. 

The  facts  of  the  case  sufficiently  appear  from  the  Lord  Chan- 
cellor's judgment,  which  adopted  in  great  measure  the  material 
arguments  addressed  to  the  Court  on  behalf  of  the  appellants. 
The  argument  on  the  part  of  the  respondent  was  twofold,  viz. : 
first,  that  there  could  be  no  property  in  a  trade-mark ;  secondly, 
that  if  there  could,  still,  on  the  true  construction  of  the  partner- 
ship articles,  neither  the  trade-mark  nor  the  good-will  of  the  busi- 
ness ought  to  be  valued  as  against  the  surviving  partner. 

The  Attorney' General  (Siir  R.  Palmer),  Mr.  Selwyn^  and  Mr. 
JEddiSy  appeared  for  the  appellants ;  and 

Mr.  Hohhouse  and  Mr.  Fischer ^  for  the  respondent. 

*  The  authorities  referred  to  were  the  following,  viz. :  —  *  151 
On  the  part  of  the  appellants.  Motley  v.  Downman^  (a) 
Churton  v.  Douglas^  (6)  Robertson  v.  Quiddington^  (c)  The  Leather 
Cloth  Company^  Limited  v.  The  American  Leather  Cloth  Company^ 
Limited^  (rf)  The  Emperor  of  AiLStria  v.  Day,  (c)  Prince  Albert 
V.  Strange^  (j/)  Smith  v.  Everett^  (K)  Mellersh  v.  Keen^  (f)  Bradbury 

(a)  3  My.  &  Or.  1.  (c)  28  Beav.  529. 

(6)  Johns.  174,  187,  seq. 

(d)  1  H.  &  M.  271 ;  S.  C  on  appeal,  supra,  p.  137. 

(e)  2  Giff.  628.  {h)  27  Beav.  446. 
Cg)  1  Mac.  &  G.  25.                                  (0   ^7  Beav.  236. 

1  See  Kelly  v,  Hatton,  L.  R.  8  Ch.  Ap.  708 ;  16  W.  R.  1182 ;  Bradbury  v. 
Beeton,  18  W.  R.  33 ;  Ex  parte  Ross,  2  De  G.  &  J.  230 ;  Maxwell  v,  Hogg, 
L.  R.  2  Ch.  Ap.  307 ;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  ante 
137,  note  (1) ;  Kerr  Inj.  479 ;  Candee  v.  Deere,  10  Am.  Law  Reg.  (N.  8.) 
694,  and  note  at  the  end ;  S.  C.  64  111.  439 ;  Bury  v,  Bedford,  post,  352. 

'  See  Collyer  Partn.  (5th  Am.  ed.)  §§  161-164 ;  Dougherty  v.  Van  Nostrand, 
1  Hoff.  Ch.  68. 
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T.  Dickens,  (a)  Tudor's  Leading  Cases  in  Mercantile  and  Maritime 
Law.  (J) 

On  the  part  of  the  respondent,  Cruttwell  v.  Lye,{c)  Cook  v. 
Collingridge,  (rf)  Farr  v.  Pearce,  (e)  Sail  v.  Hallj  (^)  Wedderbum 
V.  Wedderbum^  (A)  Hammond  v.  DougloB,  (i)  The  Collins  Com- 
pany V.  Brovm,  (A)  Perry  v.  JVu^^tt,  (/)  Singleton  v.  Bolton,  (m) 
Clark  V.  Freeman,  (n)  -Er  |?arte  7%07na«,  (o)  Hopkins  v.  Hitch- 
cock,  (jt>)  Pidding  v.  flbtt»,  (g)  Flavel  v.  Harrison,  (r)  Lewis  v. 
Langdon,  («)  Webster  v.  Webster,  (t)  Southern  v.  J7bi£7,  (w)  Blanch- 
ard  V.  JKtf,  (v)  Crawshay  v.  Thompson,  (w)  Welch  v.  jBinott.  (a;) 


*  152       The  Lord  Chancellor,  during  the  arguments,  referred  *  to 
Millington  v.  JFox,  (y)  and  at  their  close  reserved  his  judg- 


ment. 


December  21. 


The  Lord  Chancellor.  —  By  the  articles  of  partnership  between 
the  defendant  Mr.  Barrows  and  the  late  Mr.  Joseph  Hall,  dated  3d 
May,  1847,  it  was  in  eflFect  provided  that  in  case  either  of  the  part- 
ners should  die  during  the  partnership  and  should  not  nominate  a 
son  to  succeed  him,  the  surviving  partner  should  have  the  option 
of  taking  to  himself  all  the  stock  belonging  to  the  partnership,  on 
paying  to  the  personal  representatives  of  the  partner  so  dying  the 
amount  or  value  of  the  share  of  such  deceased  partner.  It  is  clear 
that  the  word  "stock"  includes  all  which  the  articles  declared 
should  constitute  the  capital  of  the  partnership,  and  which  capital 
the  articles  state  was  to  comprise  "  the  iron  works,  with  the  houses, 
laud,  mines,  and  premises  adjoining  and  belonging  to  the  partner- 
ship, including  the  machinery  and  apparatus  attached  thereto,  and 


(a)  27  Beay.  53. 
(6)  Page  313.    " 

(c)  17Ves.  336. 

(d)  Jac.  607 ;  27  Beav.  456,  n. 
(«)  3Madd.74. 

{g)  20  Beav.  139. 
Ih)  22  Beav.  84. 
(0  5Ve8.  539. 
(k)  3  K.  &  J.  419. 
(0   6  Beav.  66. 
(m)  8  Doug.  293. 
(n)  11  Beay.  112. 
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(o)  2  M.  D.  &  De  G.  294. 

(p)  14  C.  B.  (N.  S.)  66. 

(5)  8  Sim.  477. 

(r)   10  Hare.  467. 

(«)    7  Sim.  421. 

(0   3  Swanst.  490,  n. 

(u)  Poph.  143. 

(v)  2  Atk.  484. 

(w)  4  Man.  &  6r.  357,  377,  380. 

(«)  4  K.  &  J.  747,  761. 

(,y)  3  My.  &  Or.  838. 
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the  stock-in-trade,  implements,  tools,  and  other  property  belonging 
to  the  business." 

Tlie  partnership  expired  by  eiBuxion  of  time,  on  the  7th  May, 
1858 ;  but  the  business  was  carried  on  by  the  defendant  and  Mr. 
Hall,  down  to  the  death  of  the  latter,  in  January,  1862,  on  the  same 
terms  and  in  the  same  manner  as  before,  without  any  new  articles 
or  agreement. 

This  bill  has  been  filed  by  the  executors  of  Mr.  Hall,  for  an 
account  of  the  partnership  dealings  and  transactions ;  and 
it  prays  that  the  partnership  business,  and  *  all  the  stock,  *  153 
good-will,  property,  and  effects  thereof,  may  be  sold  under 
the  direction  of  the  Court.  The  Master  of  the  Rolls  has  directed 
a  sale  of  the  iron-works,  business,  good-will,  and  property  of  the 
partnership  as  a  going  concern,  and  he  has  appointed  a  manager 
to  continue  and  conduct  the  business  in  the  mean  time. 

It  was  stated  at  the  bar  that  a  sale  was  directed  as  the  best 
mode  of  ascertaining  the  value  of  the  property,  and  that  it  was  not 
intended  to  deprive  the  surviving  partner  of  his  right  to  take  the 
share  of  the  deceased  partner,  a  right  which  he  is  desirous  of  exer- 
cising ;  but  I  cannot  understand  how  a  sale  can  be  used  merely  for 
the  purpose  of  ascertaining  value.  If  it  is  intended  to  make  the 
surviving  partner  outbid  every  other  offer,  great  and  unjust  exac- 
tion may  be  the  result ;  and  on  the  other  hand,  if  the  object  of  the 
sale  be  known,  band  fide  bidders  would  not  be  likely  to  attend,  and 
the  purpose  of  the  sale  would  be  entirely  frustrated. 

Inasmuch,  therefore,  as  the  plaintiffs  are  willing  that  the  defend- 
ant shall  buy  the  stock  at  a  valuation,  and  as  the  defendant  by  his 
counsel  has  given  an  undertaking  to  the  Court  that  he  will  pur- 
chase all  which  the  Court  shall  find  to  be  the  stock  of  the  partner- 
ship at  such  prices  as  the  Court  shall  fix  to  be  the  value,  I  must 
direct  that  the  value  of  the  property  shall  be  ascertained  in  Cham- 
bers in  the  usual  manner. 

But  the  defendant  objects  that  the  good-will  of  the  business,  and 
also  a  certain  trade-mark  used  by  the  partnership,  ought  not  to  be 
included  in  the  valuation.  The  Master  of  the  Bolls  was  of  opinion 
that  the  good-will  must  be  included  in  the  sale,  but  that  the  trade- 
mark ought  not  to  be  sold. 

*  The  circumstances  attending  the  trade-mark  are  these :    *  154 

Tlie  iron-works  in  question  were  originally,  in  the  year 
1836,  carried  on  by  the  testator  Joseph  Hall,  the  defendant  Bar- 

[  119  ] 


*154  CASES  IN   CHAKCERT. 

rows,  and  one  Richard  Bradley,  in  partnership,  under  the  firm  of 
Bradley,  Barrows,  &  Hall. 

In  the  year  1844,  Bradley  having  retired,  one  John  Joseph 
Bramah  became  a  partner,  and  a  new  partnership  was  formed 
tinder  the  style  of  ^^  Bramah,  Barrows,  &  Hall."  This  continued 
until  the  death  of  Bramah  in  1847,  when  a  new  partnership  was 
formed  under  the  style  of  "  Barrows  &  Hall."  The  business  of 
these  several  partnerships  was  extensive,  and  the  firm  of  Bradley, 
Barrows,  &  Hall,  marked  all  or  the  chief  part  of  the  iron  manufact* 
ured  by  them  with  a  particular  mark  or  brand  consisting  of  the 
letters  B.  B.  H.  and  a  crown,  the  letters  being  the  initials  of  the 
partnership  firm.  This  trade-mark  was  continued  by  the  two  suc- 
ceeding partnerships,  and,  as  I  collect,  is  now  used  by  the  manager 
appointed  by  the  Court. 

The  iron  being  of  superior  quality,  the  mark  or  brand  has  become 
well  known  in  the  market,  and  the  right  to  use  it  is  represented  as 
now  being  of  considerable  value.  The  Master  of  the  Bolls  in  his 
judgment  has  entered  at  some  length  upon  the  subject  of  trade- 
marks. 

If  I  understand  him  rightly,  he  has  divided  trade-marks  into 
local,  —  that  is,  marks  which  indicate  that  the  article  branded  was 
made  at  a  particular  place,  —  and  personal,  -^  that  is,  marks  which 
express  that  the  article  branded  is  made  by  a  particular  person  or 
firm.  The  Master  of  the  Rolls  is  of  opinion  that  the  right  to  use 
local  trade-marks  may  be  sold  with  the  manufactory  or  works  to 
which  such  marks  refer ;  but  that  the  right  to  use  personal 
*  155  trade-marks  ought  not  to  be  sold,  because  *  the  use  of  them 
by  any  other  person  than  the  person  directed  by  the  mark 
would  be  a  false  representation  to  the  public. 

But  it  must  be  borne  in  mind  that  a  name,  though  originally 
the  name  of  the  first  maker,  may  in  time  become  a  mere  trade- 
mark or  sign  of  quality,  and  cease  to  denote  or  to  be  current  as 
indicating  that  any  particular  person  is  the  maker.  In  many 
cases  a  name  once  affixed  to  a  manufactured  article  continues  to 
be  used  for  generations  after  the  death  of  the  individual  who  first 
affixed  it.  In  such  cases  the  name  is  accepted  in  the  market 
either  as  a  brand  of  quality,  or  it  becomes  the  denomination  of 
the  commodity  itself,  and  is  np  longer  a  representation  that  the 
article  is  the  manufacture  of  any  particular  person. 
[120] 
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The  case  of  MUlinffton  ▼.  Fox  (a)  affords  an  example  of  the 
manner  in  which  the  name  of  the  original  manufacturer  being 
branded  on  the  articles  made  becomes  in  time  a  mer^  indication 
of  quality.  In  that  case  the  word  **  Crowley  "  and  the  words 
*'  Crowley  Millington  "  had  been  used  for  a  great  many  years ;  the 
first  by  a  person  named  Crowley,  who  invented  a  particular  mode 
of  manufacturipg.  steel  more  than  a  century  ago ;  and  the  words 
"  Crowley  Millington  "  by  a  firm  of  Crowley  &  Millington  who 
succeeded  him,  as  brands  or  marks  on  steel  manufactured  by 
them.  The  bill  was  filed  by  two  persons  of  the  name  of  Milling- 
ton, who  were  descendants  of  the  original  Millington,  and  used 
the  same  mode  of  manufacturing  steel,  and  the  same  marks  or 
brands.  It  appeared  that  tlie  defendants  who  had  used  the  marks 
had  done  so  in  ignorance  of  the  existence  of  the  plaintiffs' 
firm  and  of  the  origin  of  the  marks  themselves,  *  believing  *  156 
them  to  be  marks  used  universally  in  the  steel  trade,  but  a 
perpetual  injunction  was  granted  on  the  ground  that  the  plaintifls 
were  entitled  to  the  exclusive  use  of  the  names  in  question. 

The  case  not  only  shows  how  the  name  of  the  first  maker  may 
become  a  mere  sign  of  quality,  but  it  is  very  important  as  estab- 
lishing the  principle  that  the  jurisdiction  of  the  Court  in  the  pro- 
tection of  trade-marks  rests  upon  property,  and  that  fraud  in  the 
defendant  is  not  necessary  for  the  exercise  of  that  jurisdiction. 

In  the  present  case  it  appears  to  me  to  be  clear  that  the  brand 
introduced  by  the  original  partnership  in  1836,  and  which  has 
ever  since  been  used,  consisting  of  the  letters  B.  B.  H.  surmounted 
by  a  crown,  has  become  and  now  is  a  mere  trade-mark  or  symbol, 
and  is  no  longer  regarded  or  passes  current  in  the  market  (if  it 
ever  did)  as  a  guarantee  or  representation  that  the  goods  so 
marked  are  the  manufacture  of  tlie  original  partnership  of  Bradley, 
Barrows,  &  Hall.  If  it  were  not  so,  the  firm  of  Hall  &  Barrows 
would  not  be  entitled  to  use  these  initials  which  they  have  done 
as  matter  of  right,  and  this  case  must  be  determined  upon  the 
assumption  that  their  partnership  was  so  entitled. 

The  distinction  between  a  name  and  a  trade-mark  must  be 
observed.  If  a  name  impressed  upon  a  vendible  commodity  passes 
current  in  the  market  as  a  statement  or  assurance  that  the  com- 
modity has  been  manufactured  by  a  particular  person,  it  may  be 

(a)  8  My.  &  Cr.  336. 
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true  that  this  Court  would  not  sell  and  transfer  to  another  person 

the  right  to  use  the  name  simply  and  without  addition  ;  but  if  it 

sold  the  business  or  manufacture  carried  on  by  the  owner 

*  157    of  tlie  name,  it  might  give  to  the  purchaser  the  *  right  to 

represent  himself  as  the  successor  in  business  of  tlie  first 
maker,  and  in  that  manner  to  use  tlie  name. 

But,  in  the  case  before  me,  it  is  clear  that  the  letters  which 
form  this  trade-mark  ceased  to  be  the  initials  of  the  partnership 
firm  since  the  beginning  of  the  year  1847,  when  the  new  style  of 
Barrows  &  Hall  was  adopted. 

In  fact  there  is  no  evidence  that  the  mark  was  ever  current  or 
accepted  in  the  market  as  a  representation  of  the  persons  who 
manufactured,  or  of  the  place  of  manufacture,  or  otherwise  than 
as  a  brand  of  quality. 

There  is  nothing  in  the  answer  or  evidence  to  show  that  the 
iron  marked  with  these  initials  has  or  ever  had  a  reputation  in  the 
market,  because  it  was  believed  to  be  the  actual  manufacture  of 
one  of  the  two  original  firms.  And  if  I  adopted  the  distinction 
drawn  by  the  Master  of  the  Bolls  between  local  and  personal 
trade-marks,  I  should  be  more  inclined  to  treat  this  mai*k  as  inci- 
dent to  the  possession  of  the  Bloomfield  Iron  Works,  for  it  has 
been  used  by  the  successive  owners  of  such  works,  and  seems  to 
have  been  used  by  the  last  partnership  in  no  other  right.  In  this 
respect  the  case  resembles  that  of  Motley  v.  Baumman,  (a) 

But  it  is  unnecessary  to  pursue  this  further ;  for  I  am  of  opinion 
that  these  initial  letters,  surmounted  by  a  crown,  have  become  and 
are  a  trade-mark  properly  so  called,  that  is,  a  brand  which  has 
reputation  and  currency  in  the  market  as  a  well-known  sign  of 
quality  ;  and  that,  as  such,  the  trade-mark  is  a  valuable  property 
of  the  partnership  as  an  addition  to  the  Bloomfield  Works, 

*  158    and  •  may  be  properly  sold  with  the  works,  and,  therefore, 

properly  included  as  a  distinct  subject  of  value  in  the  valu- 
ation to  the  surviving  {>artner. 

It  must  be  recollected  that  the  question  before  me  is  simply 
whether  the  right  to  use  the  trade-mark  can  be  sold  along  with 
the  business  and  iron-works,  so  as  to  deprive  the  surviving  part- 
ner of  any  right  to  use  the  mark  in  case  he  should  set  up  a  similar 
business.  Nothing  that  I  have  said  is  intended  to  lead  to  the  con- 
clusion that  the  business  and  iron-works  might  be  put  up  for  sale 

(a)  8  My.  &  Cr.  1. 
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by  the  Court  in  one  lot,  and  that  the  right  to  use  the  trade-mark 
might  be  put  up  as  a  separate  lot,  and  that  one  lot  might  be  sold 
and  transferred  to  one  {>erson  and  the  other  lot  sold  and  trans- 
ferred to  another,  tlie  case  requiring  only  that  I  should  decide  that 
the  exclusive  right  to  this  trade-mark  belongs  to  the  partnership 
as  part  of  its  property  and  might  be  sold  with  the  business  and 
works  and  as  a  valuable  right,  and  if  it  might  be  so  sold  it  must 
be  included  in  the  valuation  to  the  surviving  partner.^ 

It  was  argued  on  the  part  of  the  defendant  that  there  was  no 
property  in  a  trade-mark,  and  that  the  right  to  relief  is  merely 
personal,  founded  on  the  fraud  that  is  committed  when  one  man 
sells  his  own  goods  as  the  goods  of  another.  It  is  true  that  in 
some  cases  are  found  dicta  by  eminent  Judges  that  tliere  is  no 
property  in  a  trade-mark,  which  must  be  understood  to  mean  that 
there  can  be  no  right  to  the  exclusive  ownership  of  any  symbols  or 
marks  universally  in  tlie  abstract;  thus,  an  iron-founder  who  uses 
a  particular  mark  for  his  manufactures  in  iron  could  not  restrain 
the  use  of  the  same  mark  when  impressed  on  cotton  or  woollen 
goods ;  for  a  trade-mark  consists  in  the  exclusive  right  to 
the  use  of  some  name  *or  symbol  as  applied  to  a  particular  *  159 
manufacture  or  vendible  commodity,  and  such  exclusive 
right  is  property. 

Nor  is  it  correct  to  say  that  the  right  to  relief  is  founded  on  the 
fraud  of  the  defendant ;  for,  as  appears  by  Millingtoh  v.  Fox^  (a) 
the  plaintiff  is  entitled  to  relief  even  if  the  defendant  can  prove 
that  he  acted  innocently  and  without  any  knowledge  of  the  right 
of  the  plaintiff. 

Imposition  on  the  public  is  indeed  necessary  for  the  plaintiff's 
title,  but  in  this  way  only,  that  it  is  the  test  of  the  invasion  by  the 
defendant  of  the  plaintiff's  right  of  property ;  for  there  is  no  injury 
if  the  mark  used  by  the  defendant  is  not  such  as  is  mistaken,  or  is 
likely  to  be  mistaken,  by  the  public  for  the  mark  of  the  plaintiff; ' 
but  the  true  ground  of  this  Court's  jurisdiction  is  property,  and  the 

(a)  3  My.  &  Or.  838. 

*  See  Coffin  v,  Brunton,  5  McLean,  256. 

'  See  EdeUten  v,  Edelsten,  1  De  G.,  J.  &  S.  185,  and  cases  in  note  (2) ; 
Kerr  Inj.  483,  484 ;  Wahon  v.  Crowley,  3  Blatch.  C.  C.  440 ;  Clark  v.  Clark, 
25  Barb.  79 ;  Merrimac  Manuf.  Co.  o.  Garner,  4  £.  D.  Smith,  387 ;  Hirst  9. 
Denbam,  L.  R.  14  Eq.  542. 
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necessity  of  interfering  to  protect  it  by  reason  of  the  inadequacy  of 
the  legal  remedy. 

The  remaining  question  relates  to  the  good-will  of  the  business. 
I  agree  with  the  Master  of  the  Rolls  that  the  good*will  ought  to  be- 
included  in  any  sale  or  valuation  as  a  distinct  subject  of  value ; 
but  I  think  it  necessary  that  the  direction  to  value  the  good-will 
should  be  accompanied  by  a  declaration  defining  what  is  meant  by 
it,  at  least  negatively,  —  that  is  to  say,  a  declaration  that  the  good- 
will is  not  to  be  valued  upon  the  principle  that  the  surviving  part- 
ner, if  he  were  not  the  purchaser,  will  be  restrained  from  setting 
up  the  same  description  of  business.  No  such  restriction  could  be 
thrown  on  the  surviving  partner  if  the  sale  were  to  a  stranger ; 
but  still,  even  without  any  such  restriction,  there  may  be  a  subject 

of  value  directed  by  the  term  "  good-will "  that  ought  to  be 
*  160    taken  into  account  in  making  the  valuation.     The  *  result, 

therefore,  is,  that  I  must  reverse  the  decree  of  the  Master  of 
the  Rolls,  and  declare  that  inasmuch  as  the  defendant,  as  surviving 
partner,  has  by  his  counsel  submitted  and  agreed  to  accept  and 
take  all  the  stock  belonging  to  the  partnership  according  to  the 
construction  which  the  Court  shall  put  upon  the  word  '^  stock,'*  the 
order  for  sale  made  by  the  Master  of  the  Rolls  ought  to  be  reversed ; 
and  that  the  words  ''  stock  belonging  to  the  partnership  "  include 
and  denote  the  pai*tnership  business  and  the  iron-works,  with  all 
the  houses,  land,  mines,  and  premises  adjoining  and  belonging 
to  the  partnership,  together  with  the  machinery  and  apparatus 
attached  thereto,  and  all  the  stock  in  trade,  implements,  tools,  and 
other  property  belonging  to  the  said  business ;  and  that  the  exclu- 
sive right  to  use  the  trade-mark  of  the  partnership  is  part  of  the 
property  of  the  partnership,  and  ought  to  be  included  in  the  valua- 
tion ;  and  that  the  good-will  of  the  business  of  the  partnership 
ought  also  to  be  valued,  but  that  the  same  is  to  be  valued  on  the 
footing  of  the  surviving  partner  being  at  liberty  to  set  up  and  carry 
on  the  same  business  as  that  of  the  partnership ;  and  with  these 
declarations  refer  it  to  the  Judge  at  Chambers  to  make  the  valua- 
tion accordingly  as  of  a  going  concern,  with  all  necessary  direc- 
tions. Continue  the  manager,  with  liberty  to  the  defendant  to 
make  any  application  respecting  the  same.  The  costs  of  rehearing 
to  be  costs  in  the  cause. 
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1868.     November  16.      December  21.     Before  the  Lord  Chuicellor  Lord 

Westburt. 

A  testator,  after  bequeathing  certain  legacies,  devised  his  freehold  estate,  called 
R.,  to  his  brother  in  tail  male,  but  subject  to  and  charged  with  the  payment 
of  two  annuities ;  and  he  directed  that  the  residue  of  his  estates  therein  after 
devised  should  be  considered  and  made  the  primary  fund  for  the  payment  of 
his  debts  and  the  several  legacies  given  by  his  will,  and  that  his  R.  estate 
"  herein  before  devised  subject  as  aforesaid,''  to  his  brother  in  tail  male,  should 
not  be  subject  or  liable  to  the  payment  of  the  said  legacies,  unless  the  residue 
of  his  estates  therein  afler  specifically  bequeathed  for  those  purposes  should 
prove  of  insufficient  value.  That  event  having  happened,  held^  that  the 
subject-matter  which  was  charged  with  the  legacies  was  only  the  R.  estate 
burdened  with  the  annuities,  which  consequently  had  priority  thereon  over 
the  legacies. 

The  residuary  estate  was  expressly  charged  with  the  legacies  given  by  the  testa- 
tor's will  and  every  legacy  or  legacies  to  be  given  by  any  codicil  or  codicils 
thereto,  unless  a  contrary  direction  should  be  expressed  in  such  codicil  or 
codicils,  hy  a  codicil  the  testator  gave  an  annuity  and  directed  the  purchase 
of  a  house,  each  as  a  charge  on  his  **  estates  in  L^land,"  out  of  which  country 
he  had  no  real  estate.  Hdd^  that  this  last  annuity  and  the  purchase-money 
of  the  house  were,  in  like  manner  as  the  legacies  given  by  the  will,  charged 
on  the  R.  estate,  but  subject  to  the  prior  annuities. 

This  was  an  appeal  from  a  decision  of  the  Yice-Chancellor  Ejn- 
DEBSLEY,  in  respect  of  certain  questions  arising  upon  the  construc- 
tion of  the  will  and  codicil  of  John  Earl  of  Portarlington,  the 
testator  in  the  cause. 

By  tlie  will,  which  was  dated  in  April,  1844,  the  testator,  after 
bequeathing  certain  legacies,  devised  and  bequeathed  his  freehold 
estate,  called  the  Roscrea  estate,  in  the  county  of  Tipperarj,  to  his 
brother,  Lieutenant-Colonel  the  Hon.  George  Lionel  Dawson 
Darner,  in  tail  male,  but  subject  nevertheless  and  charged  and 
chargeable  witli  the  payment  of  two  annuities  of  600/.  and  200/. 
respectively.  The  will  then  proceeded  thus :  *'  And  I  do  hereby 
direct  that  the  residue  of  my  estates  herein  after  devised  shall  be 
considered  and  made  the  primary  fund  for  the  payment  of  my  debts 
and  the  several  legacies  given  by  this  my  will ;  and  that  my  Roscrea 
estate  herein  before  devised  subject  as  aforesaid  to  the  said  George 
Lionel  Dawson  Damer,  and  the  heirs  male  of  his  body,  shall  not 
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be  subject  or  liable  to  the  payment  of  the  said  debts  and  legacies, 
unless  the  said  residue  of  my  estates  herein  after  specifically 

*  162    *  bequeathed  for  those  purposes  shall  prove  of  insufficient 

value." 

Then  followed  a  devise  of  the  testator's  residuary  realty  upon 
trust  for  sale,  and  a  declaration  that  the  proceeds  of  the  sale 
should,  after  payment  of  costs,  charges,  and  expenses,  and  of  the 
annuities  before  mentioned,  and  of  interest  on  debts  carrying  inter- 
est, and  his  funeral  and  testamentary  expenses,  and  interest  on  the 
legacies  at  5/.  per  cent,  be  held  by  his  trustee  or  trustees  for  the 
purpose  of  paying  and  discharging  '^  the  principal  of  all  my  just 
debts  and  the  legacies  given  by  this  my  will,  in  such  order  and 
course  as  they  or  he  may  or  shall  think  fit,  and  every  legacy  or 
legacies  to  be  given  by  any  codicil  or  codicils  hereto,  unless  a  con- 
trary direction  shall  be  expressed  in  such  codicil  or  codicils,"  and 
otherwise. 

The  codicil  was  dated  in  December,  1845,  and  was  made  when 
the  testator  was  in  extremis.     It  was  in  the  following  words :  — 

"  I  give  and  bequeath  to  Ellen  Whittaker  Barley  the  sum  of 
300/.  a  y^ar  for  her  life  ;  also  to  be  bought  for  her  the  house  situ- 
ate at  10  China  Terrace,  Kensington  Road ;  this  is  my  last  wish 
and  testimony  to  be  done  for  her  after  my  decease  out  of  my 
estates  in  Ireland,  in  case  I  do  not  live  to  fulfil  these  my  last 
wishes." 

The  testator  had  no  real  estate  elsewhere  than  in  Ireland,  and 
his  residuary  real  estate  had  been  sold,  but  the  proceeds  were 
insufficient  fdr  the  payment  of  every  thing ;  and  the  Roscrea  estate 
had  accordingly  also  been  sold,  and  the  proceeds  were  in  Court. 
And  the  questions  raised  by  the  present  appeal  were  — 

1.  Whether  the  legacies  under  the  will  were  chargeable 

*  163    *  on  the  proceeds  of  the  Roscrea  estate  pari  passu  with  or 

only  subject  to  the  annuities  of  500Z.  and  200/.  respectively 
charged  upon  that  estate  ? 

2.  Whether  the  300/.  annuity  given  by  the  codicil  was  charge- 
able on  the  proceeds  of  the  Roscrea  estate  ? 

The  Vice-Chancellor  decided  that — 
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1.  The  legacies  were  only  chargeable  on  the  proceeds  of  the 
Roscrea  estate,  subject  to  the  500/.  and  200/.  annuities. 

2,  That  the  300/.  annuity  given  by  the  codicil  was  chargeable 
on  the  proceeds  of  the  Roscrea  estate. 

From  this  decision  an  appeal  was  brought  by  legatees  under  the 
will. 

Sir  Hugh  Cairns^  Mr.  Chapman  Barber ^  and  Mr,  Bagihawe^  for 
the  appellants,  argued  to  the  effect  stated  in  the  Lord  Chancellor's 
judgment ;  and  they  referred  to  Jackson  v.  Hamilton^  (a)  and  the 
corrections  there  appearing  of  the  case  of  Long  v.  Shorty  (6)  In 
re  JEmmerton^s  Ustate,  Maskell  v.  Farrington,  (c)  Conron  v.  Con- 
ronj  (rf)  and  Creed  v.  Creed.  («) 

At  the  conclusion  of  their  arguments,  the  Lord  Chancellor 
intimated  that  he  had  no  doubt  on  the  points  wiiich  had  been 
argued,  but  said  that  he  would  read  the  will  and  codicil  through, 
and,  in  case  of  need,  would  hear  counsel  on  the  other  side. 

December  21. 

•  The  Lord  Chancellor,  on  this  day,  without  calling  upon    •  164 
the  Attorn ey-Genefal  (Sir  R.  Palmer),  Mr,   Wickens^  Mr. 
Pheary  or  Mr.  H.  M.  Young^  who  appeared  in  opposition  to  the 
appeal,  delivered  his  judgment  as  follows  :  — 

The  late  Earl  of  Portarlington  devised  his  Roscrea  estate  in 
tail  male,  subject  to  certain  annuities.  He  directed  that  the 
residue  of  his  estates  should  be  the  primary  fund  for  the  payment 
of  his  debts  and  legacies,  and  that  the  Roscrea  estate  should  not 
be  subject  to  such  debts  and  legacies  unless  the  residue  should 
prove  of  insufficient  value. 

The  first  question  before  me  turns  upon  the  particular  expres- 
sion in  this  devise,  "  my  Roscrea  estate  herein  before  devised  sub- 
ject as  aforesaid  to  the  said  George  Lionel  Dawson  Damer  and  the 
heirs  male  of  his  body." 

(a)  3  Jo.  &  Lftt.  702,  714 ;  and  in  a  subsequent  stage,  9  Ir.  Eq.  430. 
(6)  1  P.  Wnis.  403 ;  and  see  Tombs  v.  Roch,  2  Coll.  490 ;  Gervis  o.  Gcrvis, 
14  Sim.  664. 

(c)  3  De  6.,  J.  &  S.  338.  (e)   11  CI.  &  Fin.  491. 

(d)  7  H.  L.  Caa.  168. 
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The  legatees  under  the  will,  who  are  the  appellants,  contend 
that  their  legacies  ought  to  stand  on  an  equal  footing  with  the 
annuities ;  and  for  that  purpose  it  has  been  argued  on  their  behalf 
that  the  words  '^  herein  before  devised  subject  as  aforesaid,"  which 
are  added  to  the  substantive  ^'  Boscrea  estate,"  are  to  be  taken  not 
as  part  of  the  description  of  the  subject-matter,  but  as  a  narration, 
or  as  words  of  reference  only  to  what  has  been  previously  done 
by  the  testator ;  and  it  is  sought  to  take  the  substantive  words 
^^  Boscrea  estate  "  apart  from  the  adjective,  the  annexed  words,  and 
to  read  the  annexed  words  as  if  the  word  "  which  "  had  been  in- 
serted, and  then  to  read  them  as  if  they  had  been  '^  my  Boscrea  estate 
which  I  have  herein  before  devised  subject  as  aforesaid."  If  that 
could  be  done,  the  legacies  would  then  be  charged  upon  the 
Boscrea  estate  as  entirely  as  and  might  come  into  competition 

with  the  annuities.  • 
*  165  *  I  am  unable  to  adopt  that  construction,  nor,  if  I  could 
do  so,  do  I  think  it  would  get  rid  of  the  effect  of  the  words 
'^  subject  as  aforesaid."  I  take  the  words  as  meaning  to  describe 
that  thing  which  Colonel  Damer  took  by  virtue  of  the  devise ; 
what  Colonel  Damer  took  by  virtue  of  the  devise  was  the  Boscrea 
estate  burdened  with  the  annuities.  In  my  judgment,  therefore^ 
the  subject-matter  which  is  charged  with  the  legacies  in  the  con- 
tingency which  has  happened  is  only  the  Boscrea  estate  burdened 
with  the  annuities.  I  consequently  give  effect  to  the  words  "  sub- 
ject as  aforesaid  "  by  making  the  legacies  a  charge  upon  the 
Boscrea  estate,  subject,  nevertheless,  to  the  antecedent  and  prior 
incumbent  annuities.  That  is  the  interpretation  which,  in  my 
judgment,  is  the  nearest  to  the  words  of  the  will. 

The  second  point  argued  before  me  arises  upon  the  codicil  to 
the  earl's  will. 

[His  Lordship  stated  the  eflect  of  the  codicil  and  proceeded 
thus :  ]  I  think  that  this  annuity  and  the  purchase-money  of  the 
house  are  legacies  which  rank  with  the  legacies  given  by  the  will, 
and  in  like  manner  are  charged  upon  the  Boscrea  estate,  subject 
to  the  annuities.  The  particular  direction  in  the  codicil  is  not, 
I  think,  sufficient  to  divert  this  legacy  from  the  general  gift  of 
legacies,  which  are  made  chargeable  expressly  on  the  Boscrea 
estate. 

I  must  affirm  the  decree  of  the  Yice-Chancellor,  and  dismiss  the 
petition  of  rehearing,  with  costs. 
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1863.    December  5,  21.    1864.    Januaiy  12.    February  13.    Before  the  Lord 

Chancellor  Lord  Wbstburt. 

An  intended  husband,  hj  his  marriage  settlement  and  under  a  power  enabling 
him,  appointed  certain  freeholds,  of  which  he  was  tenant  for  life  in  posses- 
sion, to  trustees  during  his  intended  wife^s  life  upon  trust  out  of  the  rents 
and  profits  to  pay  her  an  annuity  of  5002.  for  her  jointure  in  Ueu  of  dower* 
and  gave  her  the  usual  powers  of  distress  and  entry  for  securing  the  due 
payment  of  the  annuity  (such  powers  extending  to  give  her  the  enjoyment 
in  case  she  took  possession  without  impeachment  of  waste,  and  such  exten- 
sion being  beyond  her  power  to  give),  and  covenanted  for  further  assurance. 
He  afterwards  acquired  the  fee. 

Subsequently,  in  1843,  the  settled  hereditaments  being  in  part  subject  to  an 
antecedent  mortgage  created  by  the  husband,  and  being  considered  by  the 
wife  an  insufficient  security  for  her  annuity,  the  husband,  by  an  indenture 
reciting  these  facts,  assured,  subject  to  the  mortgage,  the  same  and  other 
property,  the  wife  releasing  her  6001.  annuity,  to  trustees  upon  trust  (in 
the  events  which  happened)  for  sale,  and  for  the  investment  of  the  whole 
if  not  more  than  sufficient,  and  if  more  than  sufficient  then  of  a  sufficient 
part  thereof,  in  a  competent  share  of  consols  to  produce  a  clear  yearly 
income  of  5002. ;  or  if  the  said  moneys  should  not  be  equal  to  purchase  a 
sufficient  amount  of  such  stock  to  produce  such  yearly  income,  then  for  the 
investment  of  the  whole  of  such  moneys  in  or  upon  some  or  one  of  the 
parliamentary  stocks  or  public  funds,  or  upon  government  or  real  securities, 
with  power  of  variation  of  securities :  and  after  the  death  of  the  husband 
for  payment  of  the  income  to  the  wife  during  her  life,  in  lieu  and  full  satis- 
faction of  her  annuity  under  the  marriage  settlement,  with  remainder  over. 

The  settled  property  was  from  time  to  time  sold,  and  the  net  proceeds  invested 
in  consols ;  but  the  investment  failed  to  produce  5002.  a  year.  The  hus- 
band having  sold  his  reversionary  interest  in  part  of  the  trust  fund  expect- 
ant on  his  wife's  death  and  died :  Hdd^  in  a  suit  instituted  by  the  wife  to 
have  the  trusts  of  the  settlement  and  the  deeds  of  1843  carried  into  effect,  — 

1.  That  the  object  of  the  arrangement  of  1843  was  to  give  the  wife  a  better 

means  of  insuring  to  her  500/.  a  year ;  but  that  she  had  no  right  to  come 
upon  the  capital  of  the  investment  to  make  good  that  annual  sum. 

2.  That  the  income  of  the  investment  in  consols  falling  short  of  that  annual  sum, 

and  the  chief  object  of  the  trust  being  likely  to  be  defeated  by  the  insuffi- 
ciency of  the  investment,  the  case  was  one  for  a  change  of  investment  into 
East  India  stock,  under  Stats.  22  &  23  Vict.  c.  35,  §  32,  23  &  24  Viet,  c 
38,  §§  10,  11,  12,  and  the  General  Order  of  1st  February,  1861,  notwith- 
standing the  opposition  of  the  purchasers  of  the  reversion  of  part  of  the 
fund,  but  without  prejudice  to  their  rights  as  between  the  husband^s  execa- 
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tors  and  themselyes,  and  that  the  wife  was  entitled  to  the  interest  of  that 
new  investment  as  from  the  date  of  the  order  for  it. 
Quasre:   Whether  she  was  entitled  to  any  order  in  respect  of  arrears  of  the 
annuity  accrued  prior  to  the  order. 

This  was  an  appeal  by  the  plaintiiT  in  the  suit,  Jane  Mortimer, 
who  was  the  widow  of  Edward  Horlock  Mortimer  deceased,  from 
a  decision  of  the  Master  of  the  Bolls. 

*  167       *  The  suit  was  instituted  against  the  trustees  of  the  appel- 

lant's marriage  settlement,  and  of  two  subsequent  indent- 
ures of  the  10th  of  June,  1843,  the  executors  of  her  late  husband's 
will,  and  the  trustees  of  a  reversionaiy  interest  society,  as  defend- 
ants,  for  the  purpose  of  having  the  trusts  of  the  settlement  and  of 
the  indentures  of  the  lOtli  of  June,  1843,  carried  into  execution, 
accounts  taken  of  what  was  due  in  respect  of  the  appellant's  annu- 
ity thereunder,  and  payment  of  its  arrears,  and  provision  for  its 
future  payment,  and  consequential  and  ancillary  relief. 

Tlie  suit  came  on  for  hearing  on  the  18th  of  May,  1863,  before 
the  Master  of  the  Rolls,  who  held  that  the  appellant  was  not  enti- 
tled to  payment  of  the  arrears  of  her  annuity  out  of  the  corpus  of 
tlie  fund  in  Court,  and  declined  under  the  circumstances  of  the 
case  to  sanction  any  variation  of  the  form  of  the  investment  of 
the  fund  which  would  have  the  effect  of  diminishing  its  capital, 
and  so  favouring  the  tenant  for  life  at  the  expense  of  the  remain- 
der-men. 
The  facts  of  the  case  were  shortly  as  follows :  — 
The  appellant's  marriage  settlement  was  dated  the  25th  of 
October,  1831,  and  was  expressed  to  be  made  between  Edward 
Horlock  Mortimer  the  intended  husband  of  the  first  part,  the 
appellant  the  intended  wife  of  the  second  part,  and  John  Williams 
and  Charles  Mortimer  of  the  third  part.  It  recited  amongst  other 
things  an  agreement  on  the  treaty  for  the  marriage  that  Edward 
Horlock  Mortimer  should  settle  on  the  appellant,  in  case  she 
should  survive  him,  a  clear  annual  sum  of  500Z.,  to  be  issuing  out 
of  the  hereditaments  therein  after  described,  for  her  life  for  her 
jointure  in  lieu  of  dower,  and  witnessed  that  Edward  Hor- 

*  168   lock  Mortimer,  in  pursuance  *  of  a  power  enabling  him  in 

that  behalf,  appointed  that  certain  specified  freehold  here- 
ditaments, of  which  he  was  tenant  for  life  in  possession,  should,  in 
case  the  intended  marriage  should  be  solemnized,  from  and  imme- 
diately after  his  decease  remain  to  the  use  of  John  Williams  and 
[130] 


MOBTIMEB  V.  PICTON.  *  168 

Charles  Mortimer  and  their  heirs  during  the  appellant's  life,  upon 
trust  out  of  the  rents  and  profits  to  pay  to  her  and  her  assigns  an 
annual  sum  of  5001.  for  her  jointure  in  lieu  of  dower,  and  to  pay 
the  residue  to  the  reversioners  or  reversioner. 

The  settlement  contained  provisions  for  the  substitution,  with 
the  appellant's  consent,  of  other  hereditaments  for  those  actually 
settled  as  a  security  for  the  annuity,  and  the  usual  powers  of  dis- 
tress and  entry  in  favour  of  the  appellant,  in  ordei'  to  ensure  its 
due  payment ;  these  latter  pk)wers,  however,  purported  to  authorize 
the  appellant,  if  she  entered  into  possession,  to  occupy  without 
impeachment  of  waste,  and  to  that  extent  were  in  excess  of  the 
power  vested  in  Edward  Horlock  Mortimer  at  the  date  of  the  set- 
tlement. He,  however,  in  1834,  acquired  the  reversion  in  fee  in 
the  hereditaments  of  which  at  the  date  of  the  settlement  he  was 
tenant  for  life  only,  and  he  had  by  the  settlement  entered  into  the 
usual  covenant  for  further  assurance. 

The  property  settled  was  in  the  neighbourhood  of  a  manufactur- 
ing district,  and  was  at  the  time  producing  upward  of  600/.  a  year, 
and  would,  therefore,  had  it  so  continued,  have  been  an  ample 
security  for  the  annuity. 

Part  of  it,  however,  was  subject  to  a  mortgage  of  1500/.  antece- 
dently created  by  Edward  Horlock  Mortimer,  a  fact  not  known  to 
the  appellant,  and  by  her  alleged  to  have  been  studiously  concealed 
from  her  at  the  time  when  the  settlement  was  executed. 
The  marriage  was  *  solemnized,  and  the  husband  and  wife,  *  169 
in  1841,  separated  after  ten  years  of  married  life. 

On  the  10th  of  June,  1843,  an  indenture  of  that  date  was  exe- 
cuted, and  afterwards  acknowledged  by  the  appellant,  which  was 
expressed  to  be  made  between  Edward  Horlock  Mortimer  of  the 
first  part,  the  appellant  of  the  second  part,  and  the  settlement 
trustees  John  Williams  (then  John  Picton)  and  Charles  Mortimer 
of  the  third  part. 

It  recited  the  marriage  settlement,  and  that  certain  parts  of  the 
hereditaments  comprised  in  it  were  at  its  date  and  then  still 
remained  subject  to  a  mortgage  of  1500/.,  and  that  such  heredita- 
ments, subject  to  the  mortgage  so  far  as  they  were  affected  thereby, 
were  considered  by  the  appellant  an  insufficient  security  for  her 
600/.  annuity,  and  an  agreemisnt,  at  her  request  and  for  the  purpose 
of  more  effectually  securing  the  payment  thereof,  or  of  an  annuity 
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of  the  like  amount,  for  the  assurance  made  by.the  indenture  now 
in  statement. 

By  the  operative  parts  of  the  indenture  now  in  statement, 
Edward  Horlock  Mortimer,  by  virtue  of  certain  powers  enabling 
him  in  that  behalf,  appointed  the  hereditaments  comprised  in  the 
settlement  (the  appellant  releasing  them  from  her  500/.  annuity), 
and  also  certain  other  hereditaments,  to  the  use  of  John  Picton 
and  Charles  Mortimer,  their  heirs  and  assigns,  subject  only  to 
the  1500Z.  mortgage,  upon  trust  at  any  time  within  three  calendar 
months  then  next,  at  the  request  of  Edward  Horlock  Mortimer,  to 
join  with  him  in  raising  by  mortgage  such  sum  or  sums  of  money 
as  should  be  sufficient  to  purchase  in  an  insurance  office  an  annuity 
of  500/.  for  the  appellant's  life  in  case  she  survived  him, 
*  170  and  to  stand  possessed  of  the  moneys  so  to  be  raised  *  upon 
the  trusts  of  an  indenture  bearing  even  date  therewith ; 
and  upon  further  trust,  if  such  sum  or  sums  should  not  be  so 
raised  within  three  calendar  months,  to  sell  the  same  heredita- 
ments,  and,  after  paying  the  expenses  and  the  money  due  on  the 
mortgage,  to  hold  the  surplus  upon  the  trusts  of  the  indenture  of 
even  date.  And  it  was  declared  that  in  case  a  competent  sum 
should  be  raised  and  applied  in  the  purchase  of  the  annuity,  the 
hereditaments  should  be  considered  as  the  absolute  property  of 
Edward  Horlock  Mortimer  in  fee  ;  but  that  nothing  in  the  indent- 
ure now  in  statement,  or  in  the  indenture  of  even  date  therewith, 
should  prejudice  or  affect  the  right  or  title  of  the  appellant  to  the 
jointure  or  rent-charge  of  500/.  secured  by  the  settlement  in  case 
any  money  should  be  raised  by  mortgage,  and  a  competent  part 
thereof  should  not  be  applied  in  the  lifetime  of  Edward  Horlock 
Mortimer  in  the  purchase  of  such  an  annuity  as  aforesaid,  not- 
withstanding the  acknowledgment  by  the  appellant  of  the  indent- 
ure now  in  statement. 

An  indenture  of  even  date  was  contemporaneously  executed, 
which  was  expressed  to  be  made  between  Edward  Horlock  Morti- 
mer of  the  first  part,  the  appellant  of  the  second  part,  John 
Picton  and  Charles  Mortimer,  and  also  two  gentlemen,  named 
Bishop  and  Bush  respectively,  of  the  third  part.  By  it  it  was 
declared  that  the  sum  or  sums  to  be  raised  by  mortgage  under 
the  trusts  of  the  indenture  of  even  date  tlierewith  should  be  held 
in  trust  for  the  investment  of  a  sufficient  part  thereof  in  the  pur- 
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chase  in  an  insurance  office  of  an  annuity  of  500^  in  the  name  of 
the  appellant  for  her  life,  in  case  she  should  survive  Edward 
Horlock  Mortimer,  in  full  satisfaction  of  her  jointure,  and  for 
payment  of  the  residue,  after  payment  of  incidental  expenses,  to 
Edward  Horlock  Mortimer;  and  that  the  moneys  to 
*  arise  from  the  sale  of  the  said  hereditaments  were  to  be  *  171 
held  in  trust  for  the  investment  of  the  whole,  if  not  more 
than  sufficient,  but  if  more  than  sufficient  then  of  a  sufficient  part 
thereof,  in  the  names  of  Messrs.  Picton,  Mortimer,  Bishop,  and 
Bush  in  the  purchase  of  a  competent  share  or  shares  of  SL  per 
cent  consolidated  bank  annuities  to  produce  a  clear  yearly  income 
of  500/.,  or  if  the  said  moneys  should  not  be  equal  to  purchase  a 
sufficient  amount  of  such  stock  to  produce  such  yearly  income  as 
aforesaid,  then  to  invest  the  whole  of  the  said  moneys  in  or  upon 
some  or  one  of  the  parliamentary  stocks  or  public  fimds  of  Great 
Britain  or  at  interest  upon  government  or  reiil  securities  in 
England  or  Wales,  but  not  in  Ireland,  with  the  usual  powers  of 
variation  of  securities  into  other  securities  of  the  same  or  the  like 
nature.  And  it  was  declared  that  Messrs.  Picton,  Mortimer, 
Bishop,  and  Bush  should  stand  possessed  of  the  trust  moneys, 
stocks,  funds,  and  securities,  and  the  dividends  thereof,  upon 
trust  for  Edward  Horlock  Mortimer  during  his  life,  and  after  his 
decease  for  the  appellant,  in  case  she  should  survive  him,  and  her 
assigns  during  her  life,  in  lieu  and  full  satisfaction  of  the  annual 
sum  of  500/.  secured  for  her  jointure  by  the  marriage  settlement ; 
and  subject  to  the  trusts  aforesaid  the  four  trustees  were  to  stand 
possessed  of  the  trust  moneys,  including  any  excess  thereof,  if 
any,  beyond  what  would  be  equal  to  purchase  a  sufficient  amount 
of  stock  for  the  purpose  aforesaid,  and  the  stocks,  funds,  and 
securities  for  the  same,  and  the  interest,  dividends,  and  annual 
produce  thereof,  in  trust  for  Edward  Horlock  Mortimer,  his  execu- 
tors, administrators,  and  assigns. 

The  power  of  raising  money  by  mortgage  contained  in  the  first 
of  the  above-stated  indentures  of  the  10th  of  June,  1843, 
was  not  exercised,  but  the  property  *  therein  comprised  was  *  172 
sold  as  opportunity  offered,  and  the  net  proceeds  of  the 
sales,  after  providing  for  the  payment  of  the  mortgage  debt  and 
other  expenses,  were  invested  in  the  names  of  the  four  then  trus- 
tees of  the  second  indenture  of  the  10th  of  June,  1843,  in  the 
purchase  of  consols,  which,  at  the  hearing  of  the  cause,  wei'e  rep- 
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resented  by  a  sum  in  Court  of  12,365/.  18«.  Sd.  consols,  a  sum 
producing  by  its  dividends  an  annual  sum  far  less  than  500Z.,  and 
the  trusts  of  these  consols  were  declared  by  a  deed  of  the  6th  of 
November,  1846,  endorsed  on  the  second  of  the  indentures  of  the 
10th  of  June,  1843. 

In  December,  1850,  Edward  Horlock  Mortimer  sold  and  assigned 
to  the  trustees  of  the  Reversionary  Interest  Society  above  referred 
to  all  his  reversionary  interest  expectant  on  the  appellant^s  death 
in  47662.  125.  8d.  consols,  being  so  much  of  the  larger  sum  of  like 
annuities  as  had  at  that  time  been  invested,  and  he  subsequently 
died. 

Edward  Horlock  Mortimer  having  died,  the  appellant  applied  to 
the  trustees  for  payment  of  her  annuity,  and  ultimately  filed  the 
bill  in  this  suit,  seeking  thereby  to  have  the  money  then  invested 
in  consols  varied  into  some  form  of  investment  which  would  pro- 
duce something* more  nearly  approximating  to  the  500/.  annuity, 
which,  as  she  alleged,  it  was  the  object  of  the  marriage  settlement 
and  the  indentures  of  the  10th  of  June,  1843,  to  secure  for  her, 
than  did  the  dividends  on  those  consols  ;  if  not,  to  have  the  differ- 
ence made  good  out  of  the  capital  of  the  fund. 

With  reference  to  the  first  branch  of  the  relief  sought,  the  ques- 
tion turned  on  the  provisions  of  the  Statutes  22  &  23  Vict. 
•  173  c.  36,  §  32,  and  23  &  24  Vict.  c.  38,  §§  10,  •  11, 12,  and  the 
General  Order  of  1st  February,  1861,  which  are  respectively 
set  out  below,  (a) 

(a)  Stat.  22  &  28  Vict  c.  35,  §  82.  '•  When  a  trustee,  executor,  or  adminis- 
trator shall  not,  by  some  instruments  creating  his  trust,  be  expressly  forbidden 
to  invest  any  trust  fund  on  real  securities,  in  any  part  of  the  United  Kingdom, 
or  on  the  stock  of  the  Bank  of  England  or  Ireland,  or  on  East  India  stock,  it 
shall  be  lawful  for  such  trustee,  executor,  or  administrator  to  invest  such  trust 
fund  on  such  securities  or  stock ;  and  he  shall  not  be  liable  on  that  account  as 
for  a  breach  of  trust,  provided  that  such  investment  shall  in  other  respects 
be  reasonable  and  proper.^* 

Stat.  28  &  24  Yict.  c.  38,  §  10.  *<  It  shall  be  lawful  for  the  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great  Seal  of  Eng- 
land, with  the  advice  and  assistance  of  the  Master  of  the  Rolls,  the  Lords  Jus- 
tices of  the  Court  of  Appeal  in  Chancery,  and  the  Vice-chancellors  of  the  said 
Court,  or  any  three  of  them,  and  for  the  Lord  Chancellor  of  Ireland,  with  the 
advice  and  assistance  of  Lords  Justices  of  appeal  and  the  Master  of  the  Rolls  in 
Ireland,  to  make  such  general  orders  from  time  to  time  as  to  the  investment  of 
cash  under  the  control  of  the  Court,  either  in  the  three  per  cent  consolidated  or 
reduced  or  new  bank  annuities,  or  in  such  other  stocks,  funds,  or  securities  as 
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*  The  Attorneys  General  (Sir  R.  Palmer),  Mr.  Southgate,  *  174 
and  Mr,  Waller  appeared  for  the  appellant. 

Mr.  Selwyn  and  Mr.  Sehomberffj  for  Edward  Horlock  Mortimer's 
executors. 

Mr.  Baeehj  for  the  trustees  of  the  Reversionary  Interest  Society. 

Mr.  Freelingy  for  the  three  out  of  the  four  trustees  of  the  indent- 
ures of  1843. 

The  fourth  trustee,  who  was  one  of  the  trustees  of  the  marriage 
settlement,  did  not  appear  on  the  appeal. 

For  the  appellant  it  was  contended  that  the  security  created  by 
the  marriage  settlement,  which  included  the  right  of  the  appellant, 
if  she  took  possession,  to  occupy  without  impeachment  of  waste, 
when  coupled  with  the  covenant  for  further  assurance  (as  to  the 

he  or  they  shall,  with  sach  advice  or  assistance,  see  fit ;  and  it  shall  be  lawful  for 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  in  England,  and 
for  the  I^rd  Chancellor  in  Ireland,  to  make  such  orders  as  he  or  they  shall  deem 
proper  for  the  conyersion  of  any  three  per  cent  bank  annuities  now  standing,  or 
which  may  hereafter  stand,  in  the  name  of  the  Accountant-Gcneral  of  the  said 
Court  of  Chancery,  in  trust  in  any  cause  or  matter,  into  any  such  other  stocks, 
funds,  or  securities  upon  which,  by  any  such  general  order  as  aforesaid,  cash 
under  the  control  of  the  Court  may  be  invested;  all  orders  for  such  con- 
version of  bank  annuities  into  other  funds  or  securities  to  be  made  upon  petition 
to  be  presented  by  any  of  the  parties  interested  in  a  summary  way,  and  such 
parties  shall  be  served  with  notice  thereof  as  the  Court  shall  direct.** 

Sect.  11.  '*  When  any  such  general  order  as  aforesaid  shall  have  been  made, 
it  shall  be  lawful  for  trustees,  executors,  or  administrators  having  power  to  invest 
their  trust  funds  upon  government  securities,  or  upon  parliamentary  stocks, 
funds,  or  securities,  or  any  of  them,  to  invest  such  trust  funds,  or  any  part 
thereof,  in  any  of  the  stocks,  funds,  or  securities  in  or  upon  which  by  such 
general  order  cash  under  the  control  of  Court  may  from  time  to  time  be 
invested." 

Sect.  12.  **  Clause  thirty-two  of  the  said  Act  of  the  twenty-second  and  twenty- 
third  of  Queen  Victoria,  chapter  thirty-five,  shall  operate  retrospectively.** 

General  Order,  1st  February,  1861.  1.  "  Cash  under  the  control  of  the 
Court  may  be  invested  in  bank  stock.  East  India  stock,  exchequer  bills,  and 
21.  10«.  per  cent  annuities,  and  upon  mortgage  of  freehold  and  copyhold  estates 
respectively  in  England  and  Wales;  as  well  as  in  crnsolidated  S/.  per  cent 
annuities,  reduced  82.  per  cent  annuities,  and  new  3Z.  per  cent  annuities.** 
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effect  of  which  reference  was  made  to  Eing  y.  J<yn€9  (a)  and  Sug- 
den's  Vendors  and  Purchasers  (&)),  and  the  acquisition  by  Edward 
Horlock  Mortimer  in  1884  of  the  reversion  in  fee  of  the  settled 
estates,  extended  to  bind  the  earptis  of  the  estate^  and  therefore  of 
the  fund  in  Court,  and  had  priority  to  the  mortgage  for  1500/. ; 
and  that  the  whole  scope  of  the  indentures  executed  in  1843 
*175  was  *to  charge  the  appellant's  annuity  upon  the  whole 
estate,  and  therefore  upon  the  whole  fund,  so  as  to  give  her 
a  clear  500/.  a  year.  At  any  rate,  the  case  was  a  proper  one  for 
the  application  of  the  provisions  of  the  statutes  and  order  above 
referred  to,  so  th^t  the  investment  might  be  changed  into  one 
yielding  a  larger  dividend,  such  as  bank  stock  or  East  India  stock, 
and  thus  the  object  which  the  parties  had  in  view  in  entering  into 
the  arrangement  which  was  carried  into  effect  by  the  Indentures  of 
1848,  viz.,  the  securing  to  the  appellant  500/.  a  year,  might 
be  attained.  The  consent  of  the  reversioners  was  not  necessary ; 
the  matter  was  in  the  discretion  of  the  Court  alone. 

For  the  three  trustees  of  the  indentures  of  1848  it  was  contended 
that,  regard  being  had  to  the  provisions  of  those  indentures,  the 
appellant's  annuity  ought  not  to  be  made  good  out  of  the  capital  of 
the  fund,  but  no  objection  was  made  to  such  a  change  of  invest- 
ment as  the  appellant  desired,  if  practicable. 

The  fourth  trustee  had  put  in  an  answer,  submitting  to  act 
under  the  direction  of  the  Court,  but  declining  to  consent  to  the 
desired  change  of  securities  out  of  Court. 

For  Edward  florlock  Mortimer's  executors  it  was  contended 
that  the  desii^d  change  could  not  be  made  by  the  Court  at  the 
request  of  the  appellant  alone  (who  was  a  party  to  the  arrange- 
ment of  1843 ;  an  arrangement  expressed  to  be  undertaken  at  her 
request,  and  whereby  she  agreed  to  take  the  interest  of  the  invested 
moneys  in  lieu  of  the  500/.  annuity)  against  the  wishes  of  the 
reversioners,  and  without  the  affirmative  exercise  of  the  disoretion 
of  the  trustees.  An  investment  in  East  India  stock  would,  in  all 
probability,  in  fact,  almost  certainly,  result  in  a  loss  to  the 
*  176  reversioners,  and  the  Court  *  ought  to  hold  an  even  hand 
as  between  all  interested  parties,  especially  in  a  case  like 
the  present,  where  the  whole  scope  of  the  arrangement  of  1843 
was  not  that  the  appellant  should  have  at  least  500/.  a  year,  but 
that  she  should  have  not  more  than  that  annual  sum. 

(a)  6  Taunt.  418.  (6)  £d.  14,  p.  613,  pi.  19. 
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Beference  was  made  on  their  behalf  to  Cockbum  v.  PeeL  (a) 
For  the  trustees  of  the  Reversionary  Interest  Society  objection 
was  made  to  an  investment  in  East  India  stock ;  and  even  assum- 
ing the  Court  to  sanction  an  investment  in  bank  stock  or  on  mort- 
gage, it  was  submitted  that  there  ought  to  be  a  declaration  that 
the  change  was  to  be  without  prejudice  to  any  question  between 
them  and  Edward  Horlock  Mortimer's  executors  as  to  the  right  of 
the  society  to  have  in  due  course  the  specific  sum  of  consols  which 
they  had  purchased  from  him. 

At  the  conclusion  of  the  arguments,  the  Lord  Chancellor  re« 
marked,  that  whatever  he  might  do  in  the  way  of  saving  the  rights 
of  the  Reversionary  Interest  Society  as  between  themselves  and 
Edward  Horlock  Mortimer's  executors,  the  society  could  not 
interfere  with  the  exercise  of  the  investment  powers  of  the  settle- 
ment, (6)  into  which  his  Lordship  thought,  subject  to  any  argu- 
ment which  might  be  presented  to  the  contrary,  must  be  read  as 
incorporated  by  the  S2d  section  of  the  Statute  22  &  28  Vict.  c.  85, 
the  power  by  that  section  given  to  trustees.  In  the  present 
case  the  trustees  had  a  large  power  enabling  them  to  *  select  *  177 
a  variety  of  investments,  and  his  Lordship,  as  at  present 
advised,  thought  it  incumbent  upon  them  to  invest  the  fund  in  such 
a  manner  as  would  best  enable  them  to  answer  the  purposes  of 
their  trust.  As  to  the  three  kinds  of  investment  mentioned  in  the 
section  of  the  Act  in  question,  each  had  something  in  its  disfavour, 
for  a  mortgage  was  attended  with  some  peril,  and  also  some  ex- 
pense, as  well  in  initio  as  on  the  occasion  of  a  transfer ;  bank 
stock,  with  some  uncertainty,  as  its  value  depended  upon  the 
profits  of  a  trading  corporation ;  and  East  India  stock,  with  the 
possibility  of  being  paid  ofif  at  200/.  in  1874,  whereas  its  present 
price  in  the  market  was  considerably  over  200Z.  In  this  state  of 
things,  and  with  such  intimation  of  his  opinion,  his  Lordship 
desired  to  leave  the  choice  out  of  the  three  modes  of  investment  to 
the  parties  interested,  and  ordered  the  hearing  of  the  suit  to 
stand  over  for  that  purpose. 

December  21. 

On  this  day,  nothing  having  been  done  in  the  interval  by  way  of 
arrangement, 

(a)  8  De  G..  F.  &  J.  170. 

(6)  See  a  aomewhat  siiiiilar  point  in  Spirett  v.  Willows,  L.  B.  4  C.  A.  407* 
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The  Attornej-General  asked  for  an  investment  of  ^the  fund  in 
Court  in  East  India  Stock. 

Mr.  Selwyn  objected,  and  argued  that  it  was  impossible  to  sup- 
pose that  the  legislature,  in  passing  the  Acts  on  which  reliance  had 
been  placed  on  the  other  side,  could  have  intended  to  interfere 
with  the  terms  of  a  written  contract. 

The  Lobd  Ghancellob.  — I  am  quite  sensible  of  the  necessity 
for  caution  in  the  exercise  of  this  statutory  power.  It  is  a  power 
which  should  not,  I  apprehend,  be  put  in  force  merely  for 
*  178  the  *  purpose  of  augmenting  the  income  of  a  tenant  for  life. 
But  possibly  it  was  the  intention  of  the  legislature,  at  any  rate 
it  is  a  useful  purpose  to  which  the  enactment  may  be  rendered  sub- 
servient, that  when  the  condition  of  a  trust  fund  is  such  that  the 
income  of  it  in  its  existing  state  of  investment  fails  to  answer  its 
obligations  or  its  primary  purpose,  the  Court  should  then  exercise 
the  parliamentary  power  in  order  to  enable  the  trustees  to  perform 
that  duty  which  it  was  the  principal  object  of  the  instrument  under 
which  they  derive  their  authority  that  they  should  perform. 

The  circumstances  of  the  present  case  are  peculiar  ;  throwing, 
however,  as  it  appears  to  me,  upon  the  trustees,  and  if  upon  them, 
then  also  upon  the  Court,  the  obligation  of  exercising  every  power 
in  order  to  accomplish,  if  possible,  the  chief  and  principal  inten- 
tion, —  the  contract  of  the  parties ;  the  contract  I  mean  not  in  the 
sense  of  pecuniary  liability,  but  that  which  Lord  Thublow  was  in 
the  habit  of  denominating  the  good  faith  and  honour  of  the  settle- 
ment. 

The  appellant  was  entitled  to  an  income  of  500Z.  a  year,  which 
was  to  arise  by  way  of  rent-charge  out  of  an  estate,  which  by 
reason  of  antecedent  incumbrances  was  inadequate  to  the  pur- 
pose. In  the  year  1843,  in  consequence  of  the  fact  being  as  I  have 
stated,  a  new  arrangement  was  made,  which  was  in  a  great  degree 
for  the  benefit  of  the  husband.  The  appellant  became  a  party  to 
this  arrangement  by  contract  with  her  husband  through  the 
medium  of  the  statutory  power.  The  great  object  of  this  new 
arrangement  was  to  give  to  this  lady  some  better  means  of  insur- 
ing to  her  the  500/.  a  year.  That  object  is  distinctly  marked  in 
the  recitals  of  the  deed,  and  pervades  the  whole  arrangement. 
Unfortunately  it  is  not  so  expressed  as  that  I  can  follow  her 
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right  into  the  capital,  *  but  it  is  so  stamped  upon  the  *  179 
whole  transaction  that  it  becomes,  in  my  judgment,  the 
duty  of  the  trustees  so  to  dispose  of  the  trust  fund  as  to  accom- 
plish, if  possible,  that  chief  end  of  the  whole  arrangement, — the 
securing  to  her  the  payment  of  this  annuity. 

The  powers  given  to  the  trustees  by  the  settlement  were  the  sole 
powers  then  known  to  the  law ;  they  had  the  power  of  selecting 
investments  in  government  or  real  securities ;  but  if  having  put 
this  money  into  government  securities,  they  found  that  the  divi- 
dends arising  therefrom  would  not  answer  the  primary  duty  or 
object  of  the  settlement,  a  moral  obligation  sprang  into  existence, 
binding  them,  if  possible,  to  improve  the  investment  within  the 
limits  of  the  settlement.  The  legislature  in  its  wisdom  has  pro- 
vided for  a  case  of  this  nature  by  enlarging  the  investing  powers 
of  trustees,  —  an  enlargement  given  in  the  expectation,  no  doubt, 
that  in  proper  cases  the  enlarged  powers  would  be  exercised. 
And  no  case  can  be  more  proper  for  the  exercise  of  those  enlarged 
powers  than  one  like  the  present,  where  the  chief  object  of  the 
trust  is  defeated  by  the  insufficiency  of  the  investment. 

Matters  frequently  come  before  the  Court  in  which  it  is  re- 
quired to  place  itself  in  the  situation  of  the  trustee,  and  it  has 
been  argued  here,  and  correctly  argued,  that  it  is  the  duty  of  the 
trustees,  and,  therefore,  of  the  Court,  to  consult  the  interests  of 
all  parties,  and  hold  an  even  hand  between  them.  But  this  is  nob 
a  case  where  that  rule  applies,  for  unless  the  Court  resorts  to  the 
statutory  power,  the  very  primary  purpose  of  the  trust  cannot,  as 
I  have  said,  be  fulfilled,  and  that  by  reason  of  the  insufficiency  of 
the  investment. 

With  respect  indeed  to  a  particular  stock  which  has 
*  been  suggested,  East  India  stock,  it  is  urged  that  to  *  180 
allow  an  investment  in  that  is  to  expose  the  reversioners 
to  almost  certain  loss,  without  providing  any  thing  but  a  short 
and  merely  temporary  mode  of  investment  for  the  annuitant,  in 
consequence  of  the  power  which  the  government  has  of  redeeming 
that  stock  in  1874  at  a  price  below  its  present  market  value.  It 
is  indeed  possible  that  such  a  power  may  be  exercised  by  the 
government,  but  it  is  by  no  means  certain  that  it  will  be  so.  An 
investment  in  East  India  stock  is  undoubtedly  exposed  to  the  con- 
tingency. But  on  the  other  hand  the  Court  is  asked  to  perpetuate 
the  injury  done  to  the  appellant,  an  injury  certain  and  present, 
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and  one  which  will  endure  during  her  life,  and  from  which  there 
will  be  no  means  of  escape ;  because,  as  it  is  said,  it  ought  not 
to  incur  the  possible  chance  of  some  loss  being  sustained  by  the 
persons  entitled  in  remainder  expectant  upon  the  death  of  the 
annuitant.  I  should  not  hesitate,  did  special  circumstances  re- 
quire it,  to  decline  to  accede  to  the  latter  argument.  But  in  the 
present  case  no  benefit  will  accrue  from  an  immediate  direction 
for  investment,  either  in  bank  stock  or  East  India  stock.  Let, 
therefore,  the  matter  stand  over  till  the  second  day  of  Hilary 
Term,  and  let  an  effort  be  made  in  the  interval  to  find  some 
eligible  mortgage  security.  If  the  effort  fails,  it  will  remain  to 
consider  whether  the  difference  in  the  income  between  the  divi- 
dends of  East  India  stock  and  those  of  bank  stock  ought  to  induce 
the  Court  to  prefer  the  former ;  and  if  it  ought,  I  shall  not  hesi- 
tate to  act  accordingly,  and  to  direct  the  conversion  of  this  fund 
into  East  India  stock. 

1864.    January  12. 

The  cause  coming  into  the  paper  again  on  this  day  ac- 
*  181  cordingly,  and  no  mortgage  security  having  been  found  *  in 
the  interval,  his  Lordship  affirmed  the  decree  of  the  Court 
below  so  far  as  it  declared  that  the  appellant  was  not  entitled  to 
payment  of  the  arrears  of  her  annuity  out  of  the  corpus  of  the 
fund,  directed  the  taxation  and  payment  of  the  costs,  other  than 
those  of  the  trustee  who  had  severed  from  his  co-trustees,  out  of 
the  consols  in  Court,  and  ordered  the  sale  of  the  residue,  and  the 
reinvestment  of  the  proceeds  in  East  India  stock  in  trust .  in  the 
cause,  the  appellant's  500/.  annuity  to  be  paid  out  of  the  interest 
during  her  life,  or  if  not  sufficient  the  whole  of  the  interest  to  be 
paid  to  her,  and  the  order  to  be  without  prejudice  to  any  question 
as  to  the  rights  of  the  trustees  of  the  Reversionary  Interest  Soci- 
ety to  claim  specifically  as  between  themselves  and  the  executors 
of  Edward  Horlock  Mortimer  the  sum  of  consols  purchased  by 
the  society. 

Februaxy  13. 

A  question  having  arisen  upon  drawing  up  the  order  as  to 
whether  his  Lordship  intended  it  to  express  any  thing  as  to  the 
arrears  of  the  appellant's  annuity,  and  the  payment  thereof, 

Mr.  Waller  mentioned  the  matter  again  to  the  Court  with  the 
consent  of  all  parties. 
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The  Lord  Chancellor  said  that  the  appellant  was  entitled  to  the 
income  of  the  fund  from  the  date  of  its  reinvestment ;  bat  that  he 
should  hesitate  without  having  heard  counsel  for  the  other  persons 
interested  to  make  any  order  respecting  payment  to  the  appellant  of 
arrears  of  her  annuity  accrued  prior  to  the  date  of  the  order. 


♦  In  the  Matter  of  JOHN  ADAMS,  an  alleged  Lunatic.    •  182 

1864.    Jannary  13.    Before  the  Lord  Chancellor  Lord  Westbttrt. 

The  word  '* property*^  in  the  Lunacy  Regulation  Act,  1862  (Sut.  25  &  26  Vict, 
c.  86),  §  12,  which  empowers  the  Lord  Chancellor  to  make  a  summary  order 
for  rendering  the  property  of  an  alleged  lunatic  available  for  his  maintenance, 
where  such  property  does  not  exceed  lOOOZ.,  means  beneficial  property,  or 
property  clear  of  debt,  and  in  a  case  where  this  did  not  satisfactorily  appear 
to  be  the  case,  a  reference  was  directed  to  the  master  in  lunacy  to  inquire 
whether  the  fact  was  as  stated,  and  also  whether  a  proposed  compromise 
affecting  part  of  the  property  was  proper  to  be  carried  into  effect. 

Mr.  W.  W.  Mackeson,  in  consequence  of  a  difficulty  felt  by 
one  of  the  Lords  Justices,  and  with  their  sanction,  applied  to  the 
Lord  Chancellor  under  the  summary  jurisdiction  conferred  by  the 
12th  and  18th  sections  of  the  Lunacy  Regulation  Act,  1862,  (a) 

(a)  Stat.  25  &  26  Yict.  c.  86.  The  following  are  the  sections  in  question :  — 
Sect.  12.  **  Where,  by  the  report  of  one  of  the  masters  in  lunacy  or  of  the 
commissioners  in  lunacy,  or  by  affidavit  or  otherwise,  it  is  established  to  the 
satisfaction  of  the  Lord  Chancellor  intrusted  as  aforesaid  that  any  person  is  of 
unsound  mind  and  incapable  of  managing  his  affairs,  and  that  his  property  does 
not  exceed  one  thousand  pounds  in  value,  or  that  the  income  thereof  does  not 
exceed  fifty  pounds  per  annum,  the  Lord  Chancellor  intrusted  as  aforesaid  may, 
without  directing  any  inquiry  under  a  commission  of  lunacy,  make  such  order  as 
he  may  consider  expedient  for  the  purpose  of  rendering  the  property  of  such 
person,  or  the  income  thereof,  available  for  his  maintenance  or  benefit,  or  for 
carrying  on  his  trade  or  business :  Provided  nevertheless,  that  the  alleged  insane 
person  shall  have  such  personal  knowledge  of  the  application  for  such  order 
as  aforesaid  as  the  Lord  Chancellor  shall  by  general  order  to  be  made  as  after 
mentioned  direct.^^ 

Sect.  13.  **  For  the  purpose  of  giving  effect  to  any  such  order  as  is  mentioned 
in  the  last  preceding  section  the  Lord  Chancellor  intrusted  as  aforesaid  may 
order  any  land,  stock,  or  other  property  of  such  person  as  aforesaid  to  be  sold, 
charged  by  way  of  mortgage,  or  otherwise  disposed  of,  and  a  conveyance,  trans- 
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*  183   *  for  an  order  rendering  the  property  of  the  alleged  lunatic 

available  for  his  maintenance,  and  sanctioning  a  compro- 
mise with  reference  to  certain  claims  upon  part  of  it. 

The  gross  value  of  the  alleged  lunatic's  property  admittedly 
exceeded  the  limit  of  1000/.,  within  which  the  summary  jurisdiction 
is  confined  by  the  statute ;  but  ft  was  contended  that  all  debts  and 
incumbrances  ought  to  be  deducted,  and  that  upon  a  computation 
made  the  net  value  fell  short  of  1000/.,  and  the  Court  was  asked  to 
sanction  a  compromise  of  the  incumbrance^  on  the  footing  of  that 
computation. 

It  was  further  contended  that  under  the  words  "  by  aflSdavit  or 
otherwise,"  in  the  12th  section  of  the  Act,  the  Court  could  satisfy 
itself  by  an  inquiry  whether  the  property  did  not  exceed  1000/., 
and  that  if  it  wasibund  that  the  property  was  less  than  1000/.  the 
summary  jurisdiction  attached. 

The  Lord  Chancellor  said  that  the  difficulty  felt  by  one  of  the 
Lords  Justices  (Lord  Justice  Turner), 'as  stated  by  the  registrar, 
was  not  as  to  the  propriety  of  makiifg  a  deduction  in  calculating 
the  value  of  the  alleged  lunatic's  property,  but  arose  from  the  case 
being  of  so  complicated  a  nature  as  the  present  was,  and  requir- 
ing valuations  and  -accounts  of  debts  for  the  purpose  of 

*  184   *  determining  whether  the  matter  was  within  the  summary 

jurisdiction  given  by  the  Act  at  all,  but  which  valuations 
and  accounts  the  Court  had  no  jurisdiction  to  direct  unless  the 
matter  was  within  the  Act.  A  further  difficulty  was  as  to  the 
power  of  the  Court  under  the  statutory  jurisdiction  to  sanction 
the  proposed  compromise. 

fer,  charge,  or  other  disposition  thereof  to  be  executed  or  made  by  any  person 
on  his  behalf,  and  may  order  the  proceeds  of  any  such  sale,  charge,  or  other 
disposition,  or  the  dividends  or  income  of  such  land,  stock,  or  property,  to  be 
paid  to  any  relative  of  such  insane  person,  or  to  such  other  person  as  it  may  be 
considered  proper  to  trust  with  the  application  thereof,  to  be  by  him  applied  in 
the  maintenance  or  for  the  benefit  of  the  insane  person,  or  of  him  and  his  family, 
either  at  the  discretion  of  such  relative  or  person,  or  in  such  manner,  and  subject 
to  such  control,  and  with  or  without  such  security  for  the  application  thereof,  as 
the  Lord  Chancellor  intrusted  as  aforesaid  may  direct;  and  for  the  purpose 
above  mentioned  the  Lord  Chancellor  intrusted  as  aforesaid  shall  have  all  the 
same  powers  with  respect  to  the  transfer,  sale,  and  disposition  of,  and  otherwise 
respecting,  the  real  and  personal  property  of  such  person  as  aforesaid  as  if  he 
had  been  found  lunatic  by  inquisition/^ 
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Mr.  John  Hdwards  appeared  for  the  next  of  kin. 

The  Lord  Chancellor  held  the  word  "property,"  as  used  in 
§  12  of  the  Act,  to  mean  beneficial  or  clear  property,  —  property 
clear  of  debts ;  and  referred  it  to  one  of  the  masters  in  lunacy  to 
inquire  whether  the  alleged  lunatic's  property  in  the  present  case 
did  or  did  not  in  fact  exceed  1000/.,  and  whether  it  was  for  his 
benefit  that  the  compromise  to  which  the  petition  referred  should 
be  carried  into  effect. 
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1863.    NoTember  10, 12, 18.     1864.    January  15.    Before  the  Lord  Chancellor 

Lord  Westbury. 

To  imply  a  grant  or  reservation  of  an'  easement  as  arising  upon  the  disposition 
of  one  of  two  adjoining  tenements  by  the  owner  of  both,  where  the  easement 
had  no  legal  existence  anterior  to  the  unity  of  possession  and  is  not  one  of 
necessity,  is  a  theory  in  part  not  required  by,  and  in  other  part  inconsistent 
with,  the  principles  of  English  law  that  regulate  the  effect  and  operation  of 
grants  of  real  property. 

If  the  grantor  intends  to  reserve  any  right  over  the  property  granted,  it  is  his 
duty  to  reserve  it  expressly  in  the  grant ;  and  the  operation  of  a  plain  grant 
not  pretended  to  be  otherwise  than  in  conformity  with  the  contract  between 
the  parties  ought  not  to  be  limited  and  cut  down  by  the  fiction  of  an  implied 
reservation. 

The  grantor  cannot  derogate  from  his  own  absolute  grant  so  as  to  claim  rights 
over  the  thing  granted,  even  if  they  were  at  the  time  of  the  grant  continuous 
and  apparent  easements  enjoyed  by  an  adjoining  tenement  which  remains  the 
property  of  the  grantor. 

The  comparison  of  the  disposition  of  the  owner  of  two  tenements  to  the  destina- 
tion du  pere  de  Jamille  of  the  French  Code  Civil  is  a  fanciful  analogy  from 
which  rules  of  law  ought  not  to  be  derived. 

Where  the  owner  of  two  tenements  sells  and  conveys  one  for  an  absolute  estate 
therein,  he  pats  an  end  by  contract  to  any  relation  which  he  had  himself 
created  between  the  tenement  sold  and  the  adjoining  tenement,  and  discharges 
the  tenement  so  sold  from  any  burden  imposed  npon  it  during  his  joint 
occupation ;  and  the  condition  of  such  tenement  is  thenceforth  determined  by 
the  contract  of  alienation  and  not  by  the  previous  user  of  the  vendor  during 
such  joint  ownership.^ 

^  See  Carbrey  v.  Willis,  7  Allen,  364 ;  Leonard  v.  Leonard,  7  Allen,  277 ; 
Randall  v.  McLaughlin,   10  Allen,  866;   Fhilbrick  v.  Ewing,  97  Mass.  138; 
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Pyer  v.  Carter,  1  H.  &  N.  916,  not  followed.* 

A  dock  and  an  adjoining  strip  of  land  and  coal  wharf  were  held  in  fee  by  the 
same  person,  and  whenever  a  ship  of  any  size  was  taken  into  the  dock  to  be 
repaired  her  standing  bowsprit  projected  over  and  across  the  adjoining  strip 
of  land.  All  the  properties  were  pat  up  for  sale  by  auction  under  particulars 
of  sale  which  stated  that  the  dock  was  capable  of  holding  two  vessels  of  large 
size,  and  that  at  low  water  several  vessels  or  a  steamer  of  the  largest  class 
would  safely  lie  on  the  ways  for  repairs ;  and  wherein  the  strip  of  land  was 
described  as  a  *'  freehold  coal  wharfs  capable  of  being  rendered  worth  a  very 
large  rental  by  a  comparatively  small  outlay ;  but  nothing  was  stated  to  show 
that  the  dock  or  its  owners  either  then  had  or  were  intended  to  have  any  right 
or  privilege  over  the  adjoining  premises.  The  strip  of  land  and  coal  wharf 
were  sold  and  conveyed  to  the  purchaser  in  fee  absolutely  and  in  the  most 
unqualified  manner,  and  under  such  purchaser  the  defendant  claimed.  After- 
wards the  dock  was  sold  and  conveyed  to  the  purchaser  thereof,  under  whom 
the  plaintiff  claimed.  Hdd^  on  a  bill  filed  for  an  injunction  to  restrain  the 
defendant  from  preventing  or  interfering  with  the  plaintiff^s  full  use  and 
enjoyment  of  the  dock  as  the  same  had  theretofore  been  used  by  allowing  the 
bowsprit  of  any  vessel  in  the  dock  to  overlie  or  overhang  the  strip  of  land 
and  coal  wharf,  and  reversing  the  decision  of  the  Master  of  the  Rolls,  that  — 

1 .  There  was  no  legal  ground  for  holding  that  the  owner  of  the  dock  retained  or  had, 

in  respect  of  that  tenement,  any  right  or  easement  over  the  adjoining  tene- 
ment of  the  strip  of  land  and  wharf  after  the  sale  and  alienation  of  the  latter : 

2.  The  purchaser  or  grantee  of  the  wharf  was  not  to  be  considered  as  having 

been  bound  to  know,  at  the  time  of  his  purchase,  that  the  use  of  the  dock 
would  require  that  the  bowsprits  of  large  vessels  received  in  it  should 
project  over  the  land  he  bought,  or  as  having  bought  with  notice  of  this 
necessary  use  of  the  dock  and  the  absolute  sale  and  conveyance  to  him  was 
not  to  be  cut  down  or  reduced  accordingly : 

Oliver  v.  Pitman,  98  Mass.  46;  White  v.  Cbapin,  12  Allen,  618;  Parker  9. 
Bennett,  11  Allen,  388;  Johnson  v.  Jordan,  2  Cush.  234;  Thayer  v.  Payne,  2 
Cush.  327 ;  Dunklee  v.  Wilton  Railroad  Co.,  24  N.  H.  489 ;  Warren  v.  Blake, 
64  Maine,  276 ;  Crossley  o.  Lightowler,  L.  R.  2  Ch.  Ap.  486 ;  Mullen  o.  Strieker, 
19  Ohio  St.  136 ;  Butterworth  v,  Crawford,  46  N.  Y.  349 ;  Simmons  r.  Cloonan, 
2  Lansing  (N.  Y.),  346 ;  Morland  v.  Cook,  L.  R.  6  £q.  262,  263,  266 ;  Russell 
V.  Harford,  L.  R.  2  £q.  607 ;  Davies  v.  Sear,  L.  R.  7  £q.  427 ;  Potts  v.  Smith, 
L.  R.  6  £q.  311;  Brakely  v.  Sharp,  1  Stockt.  (K.  J.)  9;  Morrison  v.  Mar- 
quardt,  24  Iowa,  36 ;  Providence  Tool  Company  v,  Corliss  Steam  Engine  Com- 
pany, 9  B.I.  664;  Evans  o.  Dana,  7  R.  I.  306 ;  Angell  Watercourses  (6th  ed.), 
§§  166a-166  o;  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  24  n.  (I.),  68  n.  (o>),  743 
n.  (0  ;  Washb.  Easements  (2d  ed.),  41,  64,  130,  386,  ^l^etaeq, 

'  For  cases  which  give  countenance  to  the  doctrine  of  Pyer  v.  Carter,  see 
Lampman  o.  Milks,  21  N.  Y.  607 ;  Curtiss  v,  Ayrault,  47  N.  Y.  73 ;  Roberts  o. 
Roberts,  7  Lansing,  66 ;  Seymour  v.  Lewis,  2  Beasley  (K.  J.),  439 ;  Fetters  v. 
Humphreys,  3  C.  £.  Oreen  (N.  J.),  260;  Simmons  v.  Cloonan,  2  Lansing 
(N.  Y.),  346;  Janes  v.  Jenkins,  34  Md.  1;  Butterworth  o.  Crawford,  3  Daly, 
97 ;  Watts  o.  Kelson,  L.  R.  6  Ch.  Ap.  166. 
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8.  The  easement  claimed  by  the  plaintiff  was  neither  "  continuous,^'  "  apparent/^ 
nor  •*  necessary .'^ 

As  to  what  might  have  resulted  had  the  dock  been  the  property  first  sold,  and 
had  it  been  conveyed  with  all  privileges,  easements,  rights,  and  appur- 
tenances as  then  used  and  enjoyed  by  the  vendor,  he  being  still  the  owner 
of  the  adjoining  strip  of  land  and  coal  wharf,  qu{gre. 

This  was  an  appeal  by  the  defendant  from  a  decree  of  the  Mas- 
ter of  the  Bolls,  whereby  his  Honor  granted  without  costs 
a  perpetual  injunction  restraining  the  appellant  *  from  pre-  *  186 
venting  or  interfering  with  the  full  use  and  enjoyment  of 
the  dock  herein  after  referred  to  by  the  plaintiffs  in  the  manner 
the  same  had  theretofore  been  used,  by  allowing  the  bowsprit  of 
any  vessel  in  the  plaintiffs'  dock  to  overlie  or  overhang  a  certain 
specified  portion,  to  be  marked  out  by  metes  and  bounds,  of 
the  appellant's  wharf,  also  herein  after  referred  to,  with  liberty  to 
apply. 

The  plaintiffs  were  respectively  the  owners  in  fee  and  lessee  of 
a  dock  situate  on  the  Thames  at  Bermondsey,  and  used  for  repair* 
ing  ships,  principally  sailing  vessels. 

The  appellant  was  the  owner  in  fee  of  a  sti-ip  of  land  and  coal 
wharf  adjoining  the  dock,  on  which  he  had  begun  to  build  a  ware- 
house. 

The  plaintiffs  filed  the  bill  in  this  suit  for  an  injunction  to 
restrain  such  building,  on  the  ground  that  when  their  dock  was 
occupied  by  a  vessel  of  large  size,  her  bowsprit  must  project  over 
the  boundary  fence  of  the  dock,  across  the  appellant's  premises, 
which  it  could  not  do  if  the  appellant's  building  should  be  erected, 
and  that  they  had  a  right  to  restrain  such  building,  because  it 
would  deprive  them  of  an  easement  or  privilege  which 
*  they  were  entitled  to  use  or  exercise  over  the  land  of  *  187 
the  appellant. 

The  plaintiffs  put  their  case  upon  possession  and  enjoyment  of  ^ 
the  privilege  claimed  by  them  of  sufficient  duration  to  create  a 
legal  title.  The  Master  of  the  Bolls  decided,  and  in  the  judgment 
of  the  Lord  Chancellor  (from  whose  judgment  the  present  state- 
ment  of  the  facts  is  in  the  main  taken)  correctly,  that  the  plain- 
tiffs had  not  proved  a  possession  or  enjoyment  sufficient  to  create 
a  legal  title  to  an  easement ;  but  his  Honor  nevertheless  granted 
an  injunction  in  the  terms  above  stated. 

Shortly  stated,  the  facts  of  the  case  were  as  follows :  — 
VOL.  rv.  10  [  145  ] 
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From  the  year  1841  until  the  month  of  June,  1845,  a  person 
named  Enox  was  the  owner  m  fee,  and  also  the  occupier,  both  of 
the  dock  and  of  the  adjoining  strip  of  land  and  coal  wharf ;  and 
the  evidence  proved  that  during  such  period  whenever  a  ship  of 
any  size  was  taken  into  the  dock  to  be  repaired,  her  standing  bow- 
sprit projected  over  and  across  the  adjoining  strip  of  land. 

In  the  month  of  June,  1845,  the  two  properties,  the  dock  and 
the  strip  of  land  and  coal  wharf,  were  put  up  for  sale  by  Knox  by 
public  auction. 

In  the  description  given  in  the  particulars  of  sale,  it  was  stated 
that  the  dock  was  capable  of  holding  two  vessels  of  large  size,  and 
that  at  low  water  several  vessels,  or  a  steamer  of  tlie  largest  class, 
could  safely  lie  on  "  the  ways  "  for  repairs. 

The  strip  of  laud  described  and  sold  as  a  -'  freehold  coal  wharf" 
was  stated  to  be  capable  of  being  rendered  worth  a  very 
*  188  large  rental  by  a  comparatively  small  *  outlay.  It  was 
represented,  therefore,  as  an  improvable  property,  and 
nothing  was  stated  to  show  that  the  dock  or  its  owners  either 
then  had,  or  were  intended  to  have,  any  right  or  privilege  over  the 
adjoining  premises. 

At  tlie  auction,  the  strip  of  land  and  coal  wharf  were  sold  to  one 
Gibson,  and  by  the  conveyance,  which  was  dated  in  July,  1845, 
the  vendor  (who,  at  the  execution  of  the  deeds,  still  remained 
owner  of  the  dock)  conveyed  the  strip  of  land  and  coal  wharf  to 
the  purchaser,  under  whom  the  appellant  claimed,  in  the  most 
unqualified  manner  in  fee-simple,  ^^  together  with  all  privileges, 
easements,  and  appurtenances  to  the  premises  belonging,  and  all 
the  estate,  right,  title,  interest,  property,  claim,  and  demand  what- 
soever, both  at  law  and  in  equity,  of  the  vendor,  in,  to,  or  out  of 
the  same  hereditaments  and  premises,  and  every  part  thereof." 
The  dock  was  afterwards  sold  and  conveyed  to  other  persons,  under 
,  whom  the  plaintiffs  claimed. 

Mr.  Selwyn  and  Mr.  Druce  appeared  for.  the  plaintiffs,  in  sup- 
port of  the  decree  of  the  Master  of  the  Bolls. 

Mr.  Baggallay^  Mr.  Mellish,  and  Mr.  WickenSy  for  the  appellant. 

The  nature  of  the  arguments  sufficiently  appears  from  the  Lord 
Chancellor's  judgment. 
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Reference  was  made :  — 

On  the  part  of  the  plaintiffs,  to  Pyer  v.  Carter,  (a)  Hinch- 
cliffe  V.  The  Earl  of  Einnmly  (J)  Swanborough  v.  *  Coverir    *  189 
try,  ((?)  Gale  on  Easements,  (d)  Etoart  v.    Cochrane,  (e) 
Michards  v.  Rose,  (^)   Pinninffton  v.    Q-alland,  (K)  Riviere  v. 
Bower,  (i)  Hall  v.  Xtind.  (*)  ^ 

And  on  the  part  of  the  appellant,  to  Grale  on  Easements ;  (1} 
White  V.  Bass,  (m)  as  overruling  the  remarks  in  Gale,  p.  38, 
which  impugn  Lord  Holt's  decision  in  Tenant  v.  Q-oldmn,  (n)  and 
as  relating  to  discontinuous  and  non-apparent  easements,  in  which 
category  it  was  contended  that  the  easement  claimed  in  the  present 
case  fell ;  Pyer  v.  Carter,  (a)  as  showing  what  is  meant  by  an 
apparent  easement ;  and  Worthington  v.  CHmson,  (o)  Pearson  v. 
Spencer,  (jpi)  Dodd  v.  Burchell,  (j)  and  Polden  v.  Bastard,  (r)  as 
explaining  and  distinguishing  Pyer  y.  Carter;  (a)  and  for  special 
comparison  with  Polden  v.  Bastard,  (r)  Nicholas  v.  Chamber- 
lain,  (5)  as  a  case  (amongst  others)  showing  that  the  owner  of 
the  two  properties,  while  they  were  unsevered,  must  have  made 
some  actual  construction  giving  a  benefit  to  the  owner  of  the 
dominant  tenement.  Reference  was  also  made  to  Beaudely  v. 
Brook,  (i)  Packer  v.  Wellsted,  (u)  Howton  v.  Frearson,  (y)  Holmes 
V.  Goring,  (w)  Proctor  v.  Hodgson,  (x)  Morris  v.  Edgington,  (y) 
Jones  V.  Tapling.  (z) 

*  At  the  conclusion  of  the  arguments,  the  Lord  Chan-   *  190 
cellor  reserved  his  judgment. 

(a)  1  H.  &  N.  916.  (k)  1  H.  &  C.  676. 

(6)  6  Bing.  N.  C.  1.  (I)   Ed.  8,  pp.  20. 82. 

(c)  9  Bing.  805.  (m)  7  H.  &  N.  722. 

Id)  Ed.  8,  pp.  85,  87,  99,  100.                  (n)  2  Ld.  Raym.  1089. 

(0  4  Maoq.  117.  (0)  2  El.  &  £1.  618. 

Ig)  9  Exch.  218.  (p)  1  B.  &  S.  571. 

(h)  9  Excfa.  1.  (g)  1  H.  &  C.  113. 
(0   1  Ry.  &  Moo.  24. 

(r)  4  B.  &  S.  258 ;  i^fterwards  affirmed  in  the  Exch.  Cham.  L.  R.  1  Q.  B. 
156. 

(«)  Cro.  Jac.  121.  («)  2  Bing.  76. 

(0   Cro.  Jac.  189.  (x)  10  Exch.  824. 

(tt)  2  Sid.  39,  111.  (y)  3  Taunt.  24. 
(»)  8  T.  R.  50. 
(«)  12  C.  B.  (N.  S.)  826 ;  S.  C.  on  appeal,  11  H.  L.  Cas.  290. 
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1864.    Januaiy  15. 

The  Lord  Chancellor^  after  stating  the  nature  and  the  facts  of 
the  case  to  the  effect  of  the  statement  herein  before  contained, 
proceeded  as  follows :  — 

The  conveyance  of  the  coal  wharf,  therefore,  is  the  grant  of  a 
person  who  was  at  that  time  absolute  owner  of  the  dock,  in  re- 
spect of  the  ownership  of  which  the  present  right  is  now  claimed 
by  his  grantees  against  the  coal  wharf,  and  it  is  very  difficult  to 
understand  how  any  interest,  right,  or  claim  in,  over,  or  upon  any 
part  of  the  coal  wharf  could  remain  in  the  grantor,  or  be  granted 
by  him  to  a  third  person,  consistently  with  the  prior,  absolute,  and 
unqualified  grant  that  was  so  made  of  the  coal  wharf  premises  to 
the  purchaser. 

Assuming  that  the  vendor  had  been  in  the  habit,  during  his 
Joint  occupation  of  both  properties,  of  making  the  coal  wharf 
subservient  in  any  way  to  the  purposes  of  the  dock,  one  would 
suppose  that  the  right  to  do  so  was  cut  off  and  released  by  the 
necessary  operation  of  an  unqualified  sale  and  conveyance  of  the 
subservient  property. 

It  seems  to  me  more  reasonable  and  just  to  hold  that  if  the 
grantor  intends  to  reserve  any  right  over  the  property  granted,  it 
is  his  duty  to  reserve  it  expressly  in  the  grant,  rather  than  to 
limit  and  cut  down  the  operation  of  a  plain  grant  (which  is  not 
pretended  to  be  otherwise  than  in  conformity  with  the  contract 
between  the  parties),  by  the  fiction  of  an  implied  reservation.  If 
this  plain  rule  be  adhered  to,  men  will  know  what  they 
*  191  have  to  *  trust,  and  will  place  confidence  in  the  language 
of  their  contracts  and  assurances. 

But  this  view  of  the  case  is  not  that  taken  by  his  Honor  the 
Master  of  the  Rolls. 

In  the  note  which  has  been  furnished  me  of  his  Honor's  judg- 
ment, his  Honor  is  represented  as  saying :  ^'  The  ground  on  which 
I  think  he  (th«  defendant)  cannot  contest  this  right  in  the  plain- 
tiff *is,  because  I  think  that  such  projection  of  the  bowsprit  from  the 
vessel  in  the  dock  is  essential  to  the  full  and  complete  enjoyment  of 
the  dock  as  it  stood  at  the  time  when  he,  or  rather  Gibson  under 
whom  he  claims,  purchased  the  wharf,  and  that  Gibson  and  he  had 
distinct  notice  of  this  fact,  not  merely  from  the  description  con- 
tained in  the  particulars  of  sale  under  which  he  bought,  but  also 
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because  the  fact  was  patent  and  obvious  to  any  one,  on  the  ground 
that  if  the  dock  admitted  the  largest  vessel  capable  of  being  con- 
tained in  it,  the  bowsprit  must  project  over  that  portion  of  the 
wharf  which  I  have  pointed  out."  And  again :  ''  If,  therefore,  it 
be  true  that  the  dock  can  still  be  used,  it  is  equally  true  that  it 
cannot  be  used  exactly  as  it  has  been  heretofore,  and  my  opinion 
is  that  this  projection  of  the  bowsprit  is  necessary  for  the  due 
enjoyment  of  the  dock  in  the  ordinary  sense  of  that  term." 

The  eifect  of  this  is,  that  if  I  purchase  from  the  owner  of  two 
adjoining  freehold  tenements  the  fee-simple  of  one  of  those  tene*- 
ments,  and  have  it  conveyed  to  me  in  the  most  ample  and  unquali- 
fied form,  I  am  bound  to  take  notice  of  the  manner  in  which  the 
adjoining  tenement  is  used  or  enjoyed  by  my  vendor,  and  to  per- 
•mit  all  such  constant  or  occasional  invasions  of  the  prop- 
erty conveyed  •as  may  be  requisite  for  the  enjoyment  of  *  192 
the  remaining  tenement  in  as  full  and  ample  a  manner  as 
it  was  used  and  enjoyed  by  the  vendor  at  the  time  of  such  sale 
and  conveyance.  This  is  a  very  serious  and  alarming  doctrine ; 
I  believe  it  to  be  of  very  recent  introduction ;  and  it  is  in  my  judg- 
ment unsupported  by  any  reason  or  principle,  when  applied  to 
grants  for  valuable  consideration. 

That  the  purchaser  had  notice  of  the  manner  in  which  the 
tenement  sold  to  him  was  used  by  his  vendor  for  the  convenience 
of  the  adjoining  tenement  is  wholly  immaterial,  if  he  buys  thie 
fee-simple  of  his  tenement,  and  has  it  conveyed  to  him  without 
any  reservation.  To  limit  the  vendor's  contract  and  deed  of  con- 
veyance by  the  vendor's  previous  mode  of  using  the  property  sold 
and  conveyed,  is  inconsistent  with  the  first  principles  of  law,  as  to 
the  effect  of  sales  and  conveyances. 

Suppose  the  owner  of  a  manufactory  to  be  also  the  owner  of  a 
strip  of  land  adjoining  it  on  which  he  has  been  for  years  in  the 
habit  of  throwing  out  the  cinders,  dust,  and  refuse  of  his  work- 
shops, which  would  be  an  easement  necessary  (in  the  sense  in 
which  that  word  is  used  by  the  Master  of  the  Rolls)  for  the  full 
enjoyment  of  the  manufactory ;  and  suppose  that  I,  being  desirous 
of  extending  my  garden,  purchase  this  piece  of  land  and  have  it 
conveyed  to  me  in  fee-simple ;  and  the  owner  of  the  manufactory 
afterwards  sells  the  manufactory  to  another  person ;  am  I  to  hold 
my  piece  of  land  subject  to  the  right  of  the  grantee  of  the  manu- 
factory to  throw  out  rubbish  on  it  7    According  to  the  doctrine  of 
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the  judgment  before  me,  I  certainly  am  so  subject ;  for  the  case 
falls  strictly  within  the  rules  laid  down  by  his  Honor,  and  it  re- 
duces them  to  an  absurd  conclusion. 
*  193        *  The  first  introduction  of  this  extraordinary  doctrine 
appears  to  have  been  made  in  the  following  manner :  — 

A  learned  and  ingenious  author,  the  late  Mr.  Gale,  published,  in 
the  year  1889,  a  wjork  of  great  merit  on  this  subject  of  easements, 
in  which  he  derived  from  the  doctrine  of  the  French  Code  Civil 
certain  rules  with  which  he  conceived  that  the  law  of  England 
agreed,  and  inasmuch  as  these  conclusions  have  been  cited  with 
approbation  in  some  recent  cases  at  common  law,  and  as  they  form 
the  principal  support  of  the  plaintiff's  argument,  it  is  right  to 
state  and  examine  them. 

Mr.  Gale,  in  the  opening  of  his  4th  chapter  (a),  says :  — 

'^  The  implication  of  the  grant  of  an  easement  may  arise  in  two 
ways :  1st,  upon  the  severance  of  an  heritage  by  its  owner  into  two 
or  more  parts ;  and,  2dly,  by  prescription.  Upon  the  severance 
of  an  heritage  a  grant  will  be  implied,  1st,  of  all  those  continuous 
and  apparent  easements  which  have  in  fact  been  used  by  the  owner 
during  the  unity,  and  which  are  necessary  for  the  use  of  the 
tenement  conveyed,  though  they  have  had  no  legal  existence  as 
easements:  and,  2dly,  of  all  those  easements  without  which  the 
enjoyment  of  the  severed  portions  could  not  be  had  at  all." 

It  will  be  observed  that  the  learned  author  is  not  here  speaking 
of  easements  which  are  already  legally  existing  before  the  unity  of 
possession,  but  of  those  which  he  supposes  to  arise  for  the  first 

time  by  implication  from  the  grant. 
^  194  If  nothing  more  be  intended  by  this  passage  than  to  *  state, 
that  on  the  grant  by  the  owner  of  an  entire  heritage  of  part 
of  that  heritage,  as  it  is  then  used  and  enjoyed,  there  will  pass  to 
the  grantee  all  those  continuous  and  apparent  easements  which 
have  been  and  are  at  the  time  of  the  grant  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  parcel  granted,  there  can  be  little 
doubt  of  its  correctness ;  but  it  seems  clear  that  the  learned  writer 
uses  the  word  "  grant "  in  the  sense  of  reservation  or  mutual  grant, 
and  intends  to  state  that  where  the  owner  of  the  entirety  sells  and 

(a)  Page  81,  ed.  S. 
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grants  a  part  of  it  in  the  fullest  manner,  there  will  still  be  reserved 
to  such  owner  all  such  continuous  and  apparent  or  necessary  ease- 
ments out  of  or  upon  the  thing  granted  as  have  been  used  by  the 
owner  for  the  benefit  of  the  unsold  part  of  the  heritage  during  the 
unity  of  possession.  This  is  clearly  shown  by  what  is  subsequently 
laid  down  that  it  is  immaterial  which  of  the  two  tenements  is  first 
granted,  whether  it  be  the  qiiaai  dominant  or  qitasi  servient  tene* 
ment. 

But  I  cannot  agree  that  the  grantor  can  derogate  from  his  own 
absolute  grant  so  as  to  claim  rights  over  the  thing  granted,  even  if 
they  were  at  the  time  of  the  grant  continuous  and  apparent  ease- 
ments enjoyed  by  an  adjoining  tenement  which  remains  the  prop- 
erty of  him  the  grantor. 

Consider  the  easements  as  if  they  were  rights,  members,  or  appur- 
tenances of  the  adjoining  tenement;  they  still  admit  of  being 
aliened  or  released,  and  the  absolute  sale  and  grant  of  the  land  on 
or  over  which  they  are  claimed  is  inconsistent  with  the  continu- 
ance of  any  thing  abridging  the  complete  enjoyment  of  the  thing 
granted  which  is  separable  from  the  tenement  retained,  and  can  be 
aliened  or  released  by  the  owner. 

*  Many  rules  of  law  are  derived  from  fictions,  and  the  *  195 
rules  of  the  French  Code,  which  Mr.  Gale  has  copied,  are 
derived  from  the  fiction  of  the  owner  of  the  entire  heritage,  which 
is  afterwards  severed,  standing  in  the  relation  of  pere  de  famillej 
and  impressing  upon  the  difiTerent  portions  of  his  estate  mutual 
services  and  obligations  which  accompany  such  poilions  when 
divided  among  them,  or  even  as  it  is  used  in  French  law,  when 
aliened  to  strangers. 

But  this  comparison  of  the  disposition  of  the  owner  of  two  ten- 
ements to  the  destination  du  pere  de  famill^  is  a  mere  fanciful 
analogy,  from  which  rules  of  law  ought  not  to  be  derived.  And  the 
analogy,  if  it  be  worth  grave  attention,  fails  in  the  case  to  be  decided, 
for  when  the  owner  of  two  tenements  sells  and  conveys  one  for  an 
absolute  estate  therein,  he  puts  an  end  by  contract  to  the  relation 
which  he  had  himself  created  between  the  tenement  sold  and  the 
adjoining  tenement;  and  discharges  the  tenement  so  sold  from  any 
burden  imposed  upon  it  during  his  joint  occupation ;  and  the  con- 
dition of  such  tenement  is  thenceforth  determined  by  the  contract 
of  alienation,  and  not  by  the  previous  user  of  the  vendor  during  such 
joint  ownership. 
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And  this  observation  leads  me  to  notice  the  &llacy  in  the  judg- 
ment of  the  Court  of  Exchequer  in  the  case  of  Pytr  v.  Carter^  (a) 
one  of  the  two  cases  on  which  the  Master  of  the  Rolls  relies. 

In  Pyer  v.  Carter  the  owner  of  two  houses  sold  and  conveyed  one 

of  them  to  a  purchaser  absolutely,  and  without  reservation,  and  he 

subsequently  sold  and  conveyed  the  remaining  house  to 

*  196   another  person.    It  appeared  *  that  the  second  house  was 

drained  by  a  drain  that  ran  under  the  foundation  of  the 
house  first  sold ;  and  it  was  held  that  the  second  purchaser  was 
entitled  to  the  ownership  of  the  drain,  that  is«  to  a  right  over  the 
freehold  of  the  first  purchaser,  because,  said  the  learned  Judges, 
the  first  purchaser  takes  the  house  ^^such  as  it  is."  But  with 
great  respect,  the  expression  is  erroneous,  and  shows  the  mistaken 
view  of  the  matter ;  for  in  a  question,  as  this  was,  between  the 
purchaser  and  the  subsequent  grantee  of  his  vendor,  the  purchaser 
takes  the  house  not  ^'  such  as  it  is,"  but  such  as  it  is  described  and 
sold  and  conveyed  to  him  in  and  by  his  deed  of  conveyance ;  and 
the  terms  of  the  conveyance  in  Pyer  v.  Carter  were  quite  incon- 
sistent with  the  notion  of  any  right  or  interest  remaining  in  the 
vendor.  It  was  said  by  the  Court  that  the  easement  was  ^^  appar- 
ent," because  the  purchaser  might  have  found  it  out  by  inquiry ; 
but  the  previous  question  is  whether  he  was  under  any  obligation  to 
make  inquiry,  or  would  be  aflFected  by  the  result  of  it ;  which,  hav- 
ing regard  to  his  contract  and  conveyance,  he  certainly  was  not. 
Under  the  circumstances  of  the  case  of  Pyer  v.  Carter^  the  true  con- 
clusion was,  that  as  between  the  purchaser  and  the  vendor  the 
former  had  a  right  to  stop  and  block  up  the  drain  where  it  entered 
his  premises,  and  that  he  had  the  same  right  against  the  vendor's 
grantee.  I  cannot  look  upon  the  case  as  rightly  decided,  and  must 
wholly  refuse  to  accept  it  as  any  authority. 

But  to  the  earlier  cases  cited  by  the  Court  in  Pyer  v.  Carter  as 

authorities  for  its  decision  there  can  be  no  objection. 

*  197       In  Nicholas  v.  Chamberlain  (J)  it  was  decided  that  *  if  the 

owner  of  a  house,  being  also  owner  of  the  land  surrounding 
it,  make  a  conduit  through  part  of  the  land  to  the  house,  and  then 
sells  the  house  with  its  appurtenances,  the  right  to  the  conduit 
passes ;  that  is  to  say,  the  Court  held  that  the  conduit  was  a  thing 
appertaining  to  the  house,  and  as  such  passed  under  the  convey- 

(a)  1  H.  &  N.  916.  (6)  Cro.  Jac.  121. 
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ance ;  and  in  the  same  case  it  was  also  decided,  that  if  the  owner 
sell  the  land,  reserving  the  house,  the  right  to  the  conduit  is  re- 
served ;  a  decision  which  merely  amounts  to  this,  that  the  reserva- 
tion, like  the  grant  of  a  house,  is  the  reservation  or  grant  of  it 
with  its  appurtenances. 

To  this  case,  and  to  the  case  in  the  Year  Book  of  the  11th  of 
Henry  VII.,  (a)  or  the  case  of  Suty  v.  Pigott^  (V)  there  can  be  no 
objection,  but  they  do  not  give  any  support  to  the  decision  in  Pyer 
v.  Carter* 

The  other  case  relied  on  by  his  Honor,  namely,  BineKcliffe  v. 
The  Earl  ofKinnoul,  (e)  is  of  a  different  character,  and  does  not 
apply  to  the  question  of  easements  reserved  by  implication  or  the 
grant  of  the  q^iasi  servient  tenement.  In  that  case,  there  being 
two  adjoining  houses  belonging  to  the  same  lessor,  it  appeared 
that  the  coal  cellar  under  one  house  was  supplied  through  a  shoot, 
the  mouth  of  which  opened  in  the  yard  of  the  adjoining  house  ; 
and  it  was  held  that  a  demise  by  the  own^r  of  both  houses  of  the 
first  house  with  its  appurtenances  carried  with  it  the  right  to  use 
the  coal  shoot,  and  also  a  right  of  way  to  the  coal  shoot  through 
the  premises  of  the  adjoining  house,  such  way  being  necessary  for 
the  enjoyment  of  the  coal  shoot ;  a  decision  which  rests  upon  the 
ordinary  principle  of  law,  that  if  I  grant  a  tenement  for  valuable 
consideration  I  also  grant  a  right  *  of  way  to  it  through 
•my  land,  if  such  way  be  absolutely  necessary  for  the  en-  *198 
joyment  of  the  thing  granted. 

This  case  might  have  had  some  application  to  the  present  if  the 
dock  had  been  the  property  first  sold,  and  had  been  conveyed  with 
all  privileges,  easements,  rights,  and  appurtenances  as  then  used 
and  enjoyed  by  the  vendor,  he  being  still  the  owner  of  the  adjoin- 
ing strip  of  land  and  coal  wharf;  but  it  is  plain  that  no  easements* 
can  arise  by  the  necessary  operation  of  a  grant,  unless  it  be  in  the 
power  of  the  grantor  to  give  such  easements. 

It  is  true  that  there  may  be  two  tenements,  as,  for  example,  two 
adjoining  houses,  so  constructed  as  to  be  mutually  subservient  to 
and  dependent  on  each  other,  neither  being  capable  of  standing  or 
being  enjoyed  without  the  support  it  derives  from  its  neighbour  ; 
in  which  case  the  alienation  of  one  house  by  the  owner  of  both 
would  not  estop  him  from  claiming,  in  respect  of  the  house  he 

(a)  25  PL  6 ;  Coppy  r.  J.  de  B.  (c)  6  Bing.  N.  C.  1. 

(6)  Palmer,  44i. 
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retains,  that  support  from  the  house  sold  which  is  at  the  same 
time  afforded  in  return  by  the  former  to  the  latter  tenement 
(which  was  tlie  case  of  Richards  v.  Rose  ;  (a)  )  but  where  the  right 
claimed  in  respect  of  the  tenement  retained  by  the  joint  owner 
against  the  tenement  granted  by  him  is  separable  from  the  former 
tenement,  it  is  severed,  and  either  passed  or  extinguished  by  the 
grant. 

It  must  be  always  recollected  that  I  have  been  speaking  through- 
out of  cases  where  (as  in  the  present  case)  the  easement  claimed 
had  no  legal  existence  anterior  to  the  unity  of  possession,  but  is 
claimed  as  arising  by  implied  grant  or  reservation  upon  the  dispo- 
sition of  one  of  two  adjoining  tenements  by  the  owner  of 
*  199  both  ;  which  is  *  in  my  opinion  an  ingenious  but  fanciful 
theory,  which  is,  as  to  part,  not  required  by,  and  is  as 
to  the  other  part  wholly  inconsistent  with,  the  plain  and  simple 
principles  of  English  law  that  regulate  the  effect  and  operation  of 
grants  of  real  property. 

There  is  in  my  judgment  no  possible  legal  ground  for  holding 
that  the  owner  of  the  dock  retained  or  had  in  respect  of  that  tene- 
ment any  right  or  easement  over  tlie  adjoining  tenement  of  the 
strip  of  land  and  coal  wharf  after  the  sale  and  alienation  of  the 
latter  in  the  year  1845.  I  must  entirely  dissent  from  the  doctrine 
on  which  his  Honor's  decree  is  founded,  that  the  purchaser  and 
grantee  of  the  coal  wharf  must  have  known,  at  the  time  of  his 
purchase,  that  the  use  of  the  dock  would  require  that  the  bow- 
sprits of  large  vessels  received  in  it  should  project  over  the  land 
he  bought,  and  that  he  must  be  considered,  therefore,  to  have 
bought  with  notice  of  this  necessary  use  of  the  dock,  and  that  the 
absolute  sale  and  conveyance  to  him  must  be  cut  down  and  reduced 
accordingly.  I  feel  bound,  with  great  respect,  to  say  that  in  my 
judgment  such  is  not  the  law. 

But  if  any  part  of  this  theory  Were  consistent  with  law,  it  would 
not  support  the  decree  appealed  from,  for  the  easement  claimed  by 
the  plaintiff  is  not  '^  continuous,"  for  that  means  something  the 
use  of  which  is  constant  and  uninterrupted ;  neither  is  it  ^^  an 
apparent  easement,"  for  except  when  a  ship  is  actually  in  the  dock 
with  her  bowsprit  projecting  beyond  its  limits,  there  is  no  sign  of 
its  existence ;  neither  is  it  a  '^  necessary  easement,"  for  that 

(a)  9  Ezch.  21S. 
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means  something  without  which  (in  the  language  of  the  treatise 
cited)  the  enjoyment  of  the  dock  could  not  be  had  at  all.         ^ 

But  this  is  irrelevant  to  my  decision,  which  is  founded 
*  on  the  plain  and  simple  rule  that  the  grantor,  or  any  per-    *  200 
son  claiming  under  him,  shall  not  derogate  from  the  abso- 
lute sale  and  grant  which  he  has  made. 

Therefore  I  must  reverse  the  decree  of  the  Master  of  the  Rolls, 
and  dissolve  the  injunction  he  has  granted,  and  dismiss  the  plain- 
tiff's bill  with  costs. 


In  the  Matter  of  The  JOINT-STOCK  COMPANIES  ACTS,  1866 

and  1857. 

In  the  Matter  of  The  SOUTHAMPTON,  ISLE  OP  WIGHT, 
AND  PORTSMOUTH  IMPROVED  STEAM  BOAT  COM- 
PANY LIMITED. 

BIRD'S  CASE. 

1863.    July  31.    1864.    January  20.    Before  the  Lord  Chancellor  Lord  West- 
bury. 

A  director  of  a  company  applied  for  and  subscribed  an  agreement  to  take  addi- 
tional shares.  He  was  entered  upon  the  register  in  respect  of  the  additional 
shares,  but  none  were  ever  actually  allotted  to  him.  The  company  being 
wound  up :  HM,  that  his  name  was  properly  on  the  register,  and  ought  also 
to  be  placed  upon  the  list  of  contribntories  for  such  additional  shares,  not- 
withstanding his  allegation  that  he  had  applied  for  and  subscribed  the  agree- 
ment to  take  the  additional  shares  as  the  agent  only  for  another  person ;  there 
being  no  evidence  that  at  the  time  of  his  application  and  subscription  he  had 
communicated  the  alleged  fact  to  the  company. 

This  was  an  appeal  by  the  official  liquidators  of  tiie  Southamp- 
ton, Isle  of  Wight,  and  Portsmouth  Improved  Steam  Boat  Com- 
pany Limited,  a  company  which  was  being  wound  up  under  the 
/above-mentioned  Acts  in  the  Court  of  Mr.  Commissioner  Fane, 
from  an  order  of  his  Honor  dated  the  22d  of  July,  1868,  which 
directed  the  insertion  of  the  name  of  the  respondent  James  Binfield 
Bird  in  the  list  of  contribntories,  in  respect  of  thirty-seven  shares  in 
the  company  only,  although  that  gentleman  appeared  in  the  reg- 
ister of  shareholders  as  the  holder  of  eighty-seven  shares. 
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*  201       *  Oil  the  appeal  being  opened  and  the  last-mentioned  fact 

.  appearing.  — 
The  Lord  Chancellor,  referring  to  BircVs  Case^  (a)  Whittefs 
Case^  (6)  and  Fox^s  C<Me^  ((?)  directed  the  appeal  to  stand  over,  to 
come  on  before  his  Lordship,  together  with  an  original  motion  to 
be  made  by  Mr.  Bird  in  Chancery  under  the  Joint-Stock  Com- 
panies Act,  1856,  §  25,  for  the  rectification  of  the  register,  by 
erasing  therefrom  the  name  of  Mr.  Bird  as  the  holder  of  eighty* 
seven  shares,  and  the  insertion  therein  of  his  name  as  the  holder 
of  thirty-seven  shares. 

1864.    January  20. 

The  appeal  motion  in  bankruptcy  and  the  original  motion  in 
Chancery  accordingly  came  on  to  be  heard  together  on  this  day, 
when  the  facts  of  the  case  appeared  to  be  as  follows :  — 

Mr.  Bird,  a  director  of  the  company,  held  thirty-seven  paid-up 
shares  therein,  and  was  the  general  agent  of  a  Mr.  Ward,  who 
was  another  shareholder  in  the  company,  and  a  landowner  whose 
property  was  deemed  likely  to  benefit  by  the  running  of  the  com- 
pany's boats. 

Towards  the  close  of  the  year  1861  the  following  undertaking 
with  reference  to  a  new  issue  of  shares  by  the  company  was  signed 
by,  among  other  persons,  Mr.  Bird ;  viz.,  "  The  Southampton,  Isle 
of  Wight,  and  Portsmouth  Improved  Steam  Boat  Company  Lim- 
ited. We,  the  undersigned  shareholders  in  the  above  company, 
hereby  undertake  to  increase  the  number  of  shares  held  by  us  to 
the  amount  set  opposite  our  respective  names  on  condition  that 
the  total  additional  subscription  is  not  less  than  10,000Z." 

*  202        *  Mr.  Bird's  subscription  was  for  fifty  additional  shares 

of  the  value  of  500/.  He  had  previously  applied  by  letter  for 
these  shares,  but  the  application,  as  also  the  subscription,  con- 
tained nothing  to  show  that  either  was  made  or  signed  by  Mr. 
Bird  otherwise  than  on  his  own  account.  Nor  was  there  any 
thing  to  show  that  he  stated  to  the  company  at  the  time  that  he 
was  only  acting  as  the  agent  of  Mr.  Ward  in  the  matter. 

On  the  28th  of  March,  1862,  Mr.  Bird,  —  referring  to  the  fact 
that  Mr.  Ward  had  in  the  interval  subscribed  the  undertaking  for 
one  hundred  additional  shares  of  the  value  of  lOOOZ.,  for  which  Mr. 

(a)  2  De  6.  &  J.  10.  (c)  8  De  G.,  J.  ft  S.  405. 

(6)  2  De  G.  ft  J.  577. 
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Bird,  by  Mr.  Ward's  direction,  had  paid  —  wrote  thus  to  Mr.  Raw- 
lins, the  secretary  of  the  company :  ^^  In  case  there  should  be  a 
mistake  as  to  the  500/.^  I  signed  for  Mr.  Ward  and  subject  to  his 
approval,  and  as  he  did  not  consent  thereto  I  will  thank  you  to 
take  out  the  same  from  the  10,000/.  additional  subscription  list, 
and  as  two  of  the  directors  ultimately  obtained  from  him  10002. 
this  will  be  inserted  instead  of  the  500/.  above  referred  to.  Please 
tell  me  that  you  have  corrected  this."  And  again,  on  the  10th  of 
April,  1862,  thus:  ^^  Did  you  alter  the  500/.  as  requested  by  me  in  my 
last  ?  "  As  a  matter  of  fact,  Mr.  Bird's  name  was  entered  in  and 
never  erased  from  the  books  of  the  company  as  the  holder  of  the  fifty 
additional  shares  for  which  he  had  applied  and  subscribed ;  but 
beyond  that  fact  there  was  no  evidence  of  any  allotment  to  him  of 
such  shares.  Mr.  Bird  deposed  that  he  only  agreed  to  take  them 
as  the  agent  of  Mr.  Ward,  and  that  he  had,  immediately  upon 
finding,  from  applications  made  to  him,  that  he  was  considered  to 
have  taken  them  on  his  own  account,  repudiated  any  intention  of 
so  doing,  especially  as  Mr.  Ward  had  in  the  interval  himself  sub* 
scribed  for  one  hundred  additional  shares. 

*The  order  under  which  the  company  was  being  wound  *  203 
up  was  made  on  the  Ist  of  November,  1862. 

Mr.  Daniel  and  Mr.  HigginSj  for  Mr.  Bird,  argued  that  upon 
the  evidence  it  was  clear  that  he  had  subscribed  the  undertaking 
as  to  the  new  shares  only  as  the  agent  of  Mr.  Ward.  He  was 
known  to  fill  that  position,  his  letters  were  directed  from  *^  The 
Ward  Estate  Office,"  and  the  company  had  dealt  with  him  in  this 
particular  matter  as  such.  They  never  repudiated  the  demands 
contained  in  his  letters  of  March  and  April,  1862 ;  but  acceding 
thereto  and  accepting  Mr.  Ward's  subscription  for  one  hundred 
additional  shares  as  a  satisfaction  of  Mr.  Bird's  apfUication,  had 
never  allotted  to  the  latter  tlie  fifty  new  shares  applied  for  by  him, 
or  sought  to  make  him  prior  to  the  winding  up  in  any  way  liable 
in  respect  of  them. 

• 

Mr.  BacoUy  Mr.  Bagley^  and  Mr.  Waller^  for  the  official  liquida- 
tors, were  not  called  upon. 

The  Lord  Ghancellob.  —  It  is  impossible  to  relieve  this  gentle- 
man, regard  being  had  to  his  own  evidence  in  the  case. 
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Had  his  case  been  that,  at  the  time  when  he  subscribed  the 
agreement  to  take  additional  shares,  he  represented  that  he  in- 
tended to  take  those  shares  only  as  the  agent  of  Mr.  Ward,  an 
equity  might  have  arisen  in  his  favour.  But  it  would  have  been 
essential  to  the  existence  of  that  equity  that  notice  should  have 
been  given  to  the  company  of  those  shares  having  been  taken  by 
him  on  behalf  of  another  person.  As  a  fact,  there  is  no  evidence 
whatever  that  Mr.  Bird  told  the  company  that  in  subscribing  the 

agreement  for  additional  shares  he  was  acting  as  the  agent 
*  204    of  Mr.  Ward.    That  a  man  *  should  subscribe  an  agreement 

of  that  sort  having  a  secret  intention  of  subscribing  as  an 
agent  is  one  thing ;  to  communicate  the  fact  of  agency  at  the  time 
of  his  subscription  to  the  company  to  whom  he  applied,  by  whom 
his  name  was  received,  and  by  whom  reliance  is  placed  on  that 
subscription,  is  quite  another  thing.  As  a  matter  of  fact,  the 
subscription  of  Mr.  Bird,  who  stood  in  such  a  relation  towards  the 
company  as  rendered  it  especially  incumbent  on  him  to  explain 
exactly  the  terms  on  which  he  proposed  to  become  a  holder  of 
additional  shares,  was  not  in  any  sense  that  of  Mr.  Ward,  but 
was  such  as  that  the  company  were  —  at  any  rate  are,  now  that 
they  have  become  insolvent — entitled  to  take  it  as  the  unqualified 
signature  which,  on  the  face  of  it,  it  appears  to  be.  The  docu- 
ments in  the  case  are  consistent  with  the  expressed  intention; 
and  a  secret  intention  on  the  part  of  Mr.  Bird  —  if  such  existed  — 
cannot  be  permitted  to  control  or  nullify  his  own  acts. 

He  must  be  put  upon  the  list  of  contributories  for  the  whole 
eighty-seven  shares. 
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•  In  the  Matter  of  JAMES  STANFORD  BOYCE,  a  Per-   ♦  205 
son  of  unsound  Mind  not  found  so  by  Inquisition  ; 

And  in  the  Matter  of  the  Trusts  of   the  Will  of  WILLIAM 

BLACKWOOD,  deceased; 

And  in  the  Matter  of  The  TRUSTEE  ACTS,  1850  and  1852 ; 

And  in  the  Matter  of  The  ACT  FOR  THE  RELIEF  OF  SUIT- 
ORS OF  THE  COURT  OF  CHANCERY. 

1864.    January  21.    Februaiy  18.    Before  the  Lord  Chancellor  Lord  West- 

BURT. 

A  testator  appointed  his  wife  executrix  and  A.  executor  and  trustee  of  his  will. 
He  devised  his  real  estate  to  his  wife  during  her  life  or  widowhood,  but  in 
case  she  should  marry  again  he  gave  her,  by  way  of  legal  limitation,  an 
annuity  out  of  his  realty,  with  the  usual  powers  of  entry,  distress,  and  sale ; 
and  directed  his  trustee  to  invest  and  aficumulate  the  surplus  of  the  rents 
and  profits  of  his  real  estate,  and  on  the  death  of  his  wife  to  sell  the  real 
estate,  with  power  to  execute  such  instruments  and  assurances  as  might  be 
requisite  for  effecting  the  sale.  The  will  contained  a  power  to  appoint 
new  trustees  in  place  of  any  trustee  dying  or  becoming  unwilling  or  unable 
to  act.  The  donee  of  this  power  having  died,  and  the  original  trustee 
having  become  of  unsound  mind,  although  not  so  found  by  inquisition: 

1.  That  new  trustees  might  be  appointed  under  the  Trustee  Act,  1850,  §  32, 

with  a  vesting  order  of  such  estate  (if  any)  as  was  vested  in  the  original 
trustee. 

2.  That  under  the  limitations  of  the  will  the  trustee  took  a  contingent  estate  pur 

autre  vie  during  the  life  of  the  widow,  in  the  event  of  her  subsequent  mar- 
riage ;  and  temble^  that  he  also  took  an  estate  in  remainder  in  fee  expectant 
on  the  cesser  of  the  widow^s  prior  estate. 

3.  That  the  order  for  the  appointment  of  the  new  trustees  and  the  vesting  order 

should  be  drawn  up  in  Chancery  as  well  as  in  lunacy. 
Observations  on  the  requisites  to  bring  a  case  within  the  provisions  of  the  Trus- 
tee Act,  1850. 

This  was  a  petition  presented  in  lunacy  and  in  the  above  mat- 
ters, seeking  the  appointment  of  new  trustees  of  the  will  of 
William  Blackwood,  in  the  place  of  James  Stanford  Bojce,  the 
original  trustee  thereof  (who  had  become  of  unsound  mind,  but 
had  not  been  so  found  by  inquisition),  and  a  vesting  order. 
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The  petition  was  presented  by  the  beneficiaries  under  the  will, 
and  was  heard  by  the  Lord  Chancellor,  at  the  request  of  the 
Lords  Justices,  before  whom  it  had  been  originally  set  down. 

The  testator,  by  his  will  made  in  1851,  appointed  his  wife 

*  206   executrix  and  James  Stanford  Boyce  to  be  the  *  executor 

and  trustee  of  his  will,  and  directed  the  payment  of  his 
debts,  as  soon  as  conveniently  might  be  after  his  decease.  He 
then  devised  all  and  every  his  messuages,  lands,  tenements,  here- 
ditaments, and  real  estate  whatsoever  and  wheresoever  to  bis  wife 
and  her  assigns  for  her  life  in  case  she  continued  his  widow,  she 
keeping  the  same  in  tenantable  repair  and  the  buildings  thereof 
insured  ;  but  in  case  his  said  wife  should  marry  again,  then  he 
gave  and  devised  all  such  messuages,  lands,  tenements,  heredita- 
ments, and  real  estate  to  the  use  and  intent  that  his  said  wife  and 
her  assigns  should  receive  during  her  life  an  annuity  of  202.,  pay- 
able as  therein  mentioned,  with  the  usual  powers  of  entry,  dis- 
tress, and  sale,  in  favour  of  his  wife.  The  testator  then  directed 
his  said  trustee  to  invest  the  surplus  (if  any)  of  the  rents  and 
profits  of  his  said  hereditaments  and  real  estate  which  should  be 
remaining  after  payment  of  the  said  annual  sum  and  the  expenses 
of  keeping  the  same  hereditaments  and  real  estate  in  tenantable 
repair,  and  the  buildings  thereof  insured  from  loss  or  damage  by 
fire,  in  or  upon  any  of  the  public  stocks,  funds,  or  securities  of 
the  United  Kingdom,  or  any  real  securities  in  England  or  Wales, 
but  not  in  Ireland,  or  elsewhere,  and  improve  the  same  as  an 
accumulating  fund,  varying  the  investment  from  time  to  time. 
And  on  the  decease  of  his  said  wife  he  directed  his  said  trustee  to 
sell  his  said  messuages,  lands,  tenements,  hereditaments,  and  real 
estate,  together  or  in  parcels,  by  public  auction  or  private  contract, 
at  such  place  and  time  and  subject  to  such  stipulations  relative  to 
the  title  or  to  the  evidence  of  title,  or  to  the  payment  of  the  pur- 
chase-money, or  to  any  other  matters  connected  with  the  sale,  as 
his  said  trustee  should  judge  expedient  or  as  his  counsel  should 
advise,  with  full  discretion  and  authority  to  sell  either  subject  to  or 
discharged  from  or  with  an  indemnity,  by  impounding  part  of  the 

purchase-money  or  otherwise,  against  any  incumbrances; 

*  207   and  also  *  to  fix  a  reserved  bidding  and  buy  in  any  lot 

or  lots  at  any  auction,  and  to  rescind  or  vary  any  contract 
for  sale  without  being  liable  for  any  consequential  loss ;  and  also 
to  execute  such  instruments  and  assurances  as  should  be  requisite 
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for  effecting  and  completing  the  sale  of  his  said  hereditaments 
and  real  estate ;  and  the  money  arising  from  such  sale  or  sales, 
after  paying  thereout  the  expenses  attending  the  same  sale  or 
sales  and  of  all  necessary  acts  on  the  part  of  the  vendor  for  the 
completion  of  the  title  to  the  same  hereditaments  and  real  estate, 
he  directed  to  be  received  by  his  said  trustee  and  held  by  him, 
together  with  the  accumulation  (if  any)  of  the  said  surplus  rents 
and  the  money  to  arise  from  the  sale  of  his  (the  testator's)  house- 
hold furniture  and  effects,  the  use  whereof  was  therein  after  given 
to  his  said  wife  for  her  life,  upon  trust  to  pay  and  he  thereby 
bequeathed  the  same  respectively  unto  and  among  such  of  his 
nephews  and  nieces  as  should  be  living  at  the  decease  of  his  said 
wife  in  equal  shares  and  proportions  as  tenants  in  common  if 
more  than  one ;  and  if  but  one,  then  the  whole  thereof  respec* 
tively  to  such  one. 

The  will  in  statement  also  contained  a  power  for  the  appoint- 
ment of  new  trustees  in  the  form  of  a  declaration  by  the  testator, 
that  if  his  said  trustee  or  any  trustee  or  trustees  to  be  appointed 
under  that  provision  should  die  or  become  unwilling  or  unable  to 
act  as  trustee  or  trustees  of  his  will,  it  should  be  lawful  for  testa- 
tor's said  wife  to  appoint  any  fit  person  or  persons  to  be  a  trustee 
or  trustees  in  the  place  of  any  trustee  or  trustees  dying  or  be- 
coming unwilling  to  act;  and  to  this  was  added  a  further 
declaration,  that  the  trustee  or  trustees  for  the  time  being  of  his 
will  should  be  competent  to  exercise  all  the  powers  and  discre- 
tions thereby  confided  to  the  trustee  therein  named. 

The  testator's  widow  survived  him  and  died  without  hav- 
ing  married  again,  and  without  having  exercised  the  *  power   *  208 
of  appointing  new  trustees  vested  in  her  under  the  will. 
New  trustees  were  required  in  order  that  the  real  estate  might  be 
sold  in  pursuance  of  the  directions  of  the  will. 

Mr.  Cory  appeared  in  support  of  the  petition. 

Reference  was  made  to  Ex  parte  Momington^  (a)  and  to  The 
Trustee  Act,  1850,  and  The  Trustee  Extension  Act,  1852.  (J) 

The  Lord  Chancellor  reserved  his  judgment. 

(a)  4  De  0.,  M.  &  G.  537. 

(6)  The  sections  of  these  Acts,  viz.,  13  &  14  Vibt.  c.  60,  §  32,  and  15  &  16 
Vict.  c.  56,  §  9,  referred  to  during  the  argument,  are  as  follows :  —w 

Trustee  Act,  §  82.     *'  And  be  it  enacted,  that  whenever  it  shall  be  expedient 
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January  25. 

The  Lord  Chancellor,  after  stating  the  testator's  will,  and 
remarking  that  the  direction  therein  contained  to  the  trustee  to 
invest  the  surplus  of  the  rents  and  profits  which  should  be  remain- 
ing after  payment  of  the  contingent  annuity  to  the  testator's  wife 
would  give  to  the  trustee  an  estate  enough  in  point  of  quantity  to. 
enable  him  to  carry  the  trusts  of  the  will  into  effect,  viz.,  a  con- 
tingent estate  pur  avitre  vie  during  the  life  of  the  widow  in  the 
event  of  her  subsequent  marriage,  proceeded  as  follow  s  :  — 

It  is  unnecessary  to  consider  whether  the  language  of 
*  209  *  the  will  is  sufficient  to  give  to  the  trustee  an  estate  by 
implication,  although  the  inclination  of  my  opinion  is  that 
the  language  pf  the  will  is  sufficient  to  create  a  trust  to  sell  and 
convey  ;  and  had  the  trust  been  actually  so  expressed,  the  trustee 
would,  I  apprehend,  have  taken  a  remainder  in  fee  in  the  tes- 
tator's real  estate  expectant  on  the  cesser  of  the  widow's  prior 
estate. 

But  assuming  the  trustee  to  take  merely  a  power  to  sell  the  real 
estate,  his  position  under  the  will  is  this :  he  is  appointed  trustee ; 
he  is  directed  peremptorily  to  sell  the  testator's  real  estate  on  the 
widow's  death ;  he  is  empowered  to  give  effect  to  that  sale  by  the 
execution  of  all  necessary  conveyances.  In  other  words,  three 
things  are  combined  in  his  person  under  the  language  of  the  will ; 
namely,  the  office  of  trustee,  a  personal  obligation,  and  a  power  of 
fulfilling  and  discharging  that  obligation.  Where  these  three  things 
concur,  the  case  in  my  judgment  falls  within  the  statute,  and  the 
Court  has  jurisdiction  thereunder  to  appoint  a  new  trustee. 

In  fact,  even  with  the  simple  office  of  a  trustee,  the  case  would, 
in  my  judgment,  be  within  the  Statute  of  1850,  if  tlie  Court  thought 

to  appoint  a  new  trustee  or  new  trustees,  and  it  shall  be  found  inexpedient, 
difficult,  or  impracticable  so  to  do  without  the  assistance  of  the  Court  of  Chan- 
cery, it  shall  be  lawful  for  the  said  Court  of  Chancery  to  make  an  order  appoint- 
ing a  new  trustee  or  new  trustees  either  in  substitution  for  or  in  addition  to  anj 
existing  trustee  or  trustees.*' 

Trustee  Extension  Act,  §  9.  **  That  in  all  cases  where  it  shall  be  expedient 
to  appoint  a  new  trustee,  and  it  shall  be  found  inexpedient,  difficult,  or  imprac- 
ticable so  to  do  without  the  assistance  of  the  Court  of  Chancery,  it  shall  be 
lawful  for  the  said  Court  to  make  an  order  appointing  a  new  trustee  or  new 
trustees,  whether  there  be  any  existing  trustee  or  not  at  the  time  of  making  such 
order." 
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fit  to  exercise  the  discretionary  power  vested  in  it  under  the  32d 
section.  [His  Lordship  read  the  section  and  proceeded  thus:] 
Under  the  will  before  me,  the  testator  contemplates  the  probability 
of  a  new  trustee  being  required,  and  gives  a  power  which,  in  con- 
sequence of  the  death  of  the  widow,  cannot  be  exercised.  Inas- 
•much,  therefore,  as,  owing  'to  the  insanity  of  the  trustee,  the  case 
has  arisen  for  tlie  appointment  of  new  trustees,  and  unless  that  is 
done  the  real  estate  cannot  be  sold,  I  tliink  it ''  expedient "  within 
the  language  of  the  section  to  appoint  new  trustees,  and  it  is  also 
within  the  same  language  'impracticable  so  to  do  without  the 
assistance  of  the  Court  of  Chancery."  The  case  falls  distinctly 
within  the  statute. 

*  Regard,  however,  being  had  to  the  language  in  which  *  210 
the  statutory  powers  vested  in  me  sitting  in  lunacy  are  con- 
ferred, (a)  my  order  in  this  case  had  better  be  drawn  up  as  well  in 
Chancery  as  in  Lunacy,  and  it  will  be  for  the  appointment  of  new 
trustees  in  substitution  for  the  original  trustee  in  the  terms  of  the 
prayer  of  the  petition,  with  an  order  vesting  in  them  such  estate 
(if  any)  as  was  vested  in  the  original  trustee.  (6) 

(a)  See  the  Trustee  Act,  1850,  §  3,  and  the  Trustee  Extension  Act,  1852, 
§  10,  which  respectively  provide  as  follows :  — 

Trustee  Act,  1850,  §  3.  **And  be  it  enacted,  that  when  any  lunatic  or 
person  of  unsound  mind  shall  be  seised  or  possessed  of  any  lands  upon  trust  or 
by  way  of  mortgage,  it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  by 
virtue  of  the  Queen^s  sign-manual  with  the  care  of  the  persons  and  estates  of 
lunatics,  to  make  an  order  that  such  lands  be  vested  in  such  person  or  persons, 
in  such  manner  and  for  such  estate  as  he  shall  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  trustee  or  mortgagee  had  been  sane,  and  had  duly 
executed  a  conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the 
fame  estate.^^ 

Trustee  Extension  Act,  1852,  §  10.  "In  every  case  in  which  the  Lord 
Chancellor,  intrusted  as  aforesaid,  has  jurisdiction  under  this  Act,  or  the  Trustee 
Act,  1850,  to  order  a  conveyance  or  transfer  of  land  or  stock,  or  to  make  a 
vesting  order,  it  shall  be  lawful  for  him  also  to  make  an  order  appointing  a  new 
trustee  or  new  trustees  in  like  manner  as  the  Court  of  Chancery  may  do  in  like 
cases,  without  its  being  necessary  that  the  order  should  be  made  in  Chancery  as 
well  as  in  Lunacy,  or  be  passed  and  entered  by  the  Registrar  of  the  Court  of 
Chancery.^^ 

(h)  The  order  in  this  case,  which  was  drawn  up  in  Lunacy  and  in' Chancery 
will,  as  drawn  up  in  Chancery,  be  found  in  Reg.  Lib.  1864,  A.  402.  Amongst 
its  recitals  was  the  following:  "  And  it  appearing  that  the  said  James  Stanford 
Boyce  is  a  person  of  unsound  mind  within  the  meaning  of  the  Trustee  Act,  1850, 
and  that  the  petitioners  are  beneficially  interested  in  the  lands  and  chose  m  <iction 
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•211   ♦SWAINE  V.  THE  GREAT   NORTHERN  RAH^WAY 

COMPANY. 

1864.    January  25,  26.    Before  the  Lords  Justices. 

Occarrences  of  nuisance,  if  temporary  and  occasional  only,  are  not  grounds  for 
the  interference  of  the  Court  of  Chancery  by  injunction,  except  in  extreme 
cases.  Therefore,  where  a  railway  company  carried  down  to  and  deposited 
on  a  siding  to  their  line  manure  which  was  occasionally  not  proper  manure, 
and  they  occasionally  allowed  it  to  remain  there  longer  than  it  ought  to 
have  remained :  Edd,  in  a  suit  by  a  neighbouring  landowner  for  an  injunc- 
tion to  restrain  the  nuisance  and  for  damages,  — 

1.  That  the  Court  would  not  interfere  by  way  of  injunction. 

2.  That  the  Court  would  not  enter  into  the  question  of  damages,  the  case  being 

one  which,  in  the  judgment  of  the  Court,  could  be  more  effectually  disposed 
of  at  law  than  in  equity,  and  Sir  Hugh  Cairns^s  Act  (21  &  22  Vict.  c.  27) 
only  giving  the  Court  of  Chancery  jurisdiction  to  give  damages  in  any  case 
where  a  bill  is  properly  filed  in  it,'  while  Mr.  Bolt's  Act  (26  &  26  Vict, 
c  42)  does  not  make  it  compulsory  on  the  Court  so  to  do. 

This  was  an  appeal  by  the  plaintiff  from  the  dismissal  of  his  bill 
with  costs  by  his  Honor  the  Vice-Chancellor  Wood» 
The  case  made  by  the  bill  was  in  substance  as  follows :  — 
The  appellant  owned  a  house  and  land  at  Stevenage,  which  was 
approached  by  a  road  adjoining  a  siding  on  the  respondents'  rail- 
way at  the  Stevenage  station.  The  siding  had  been  constructed  in 
1859  on  land  belonging  to  the  respondents,  and  it  abutted  on  the 
above-mentioned  road,  contiguous  to  and  fronting  the  appellant's 
property.  It  had  originally  been  used  by  the  respondents  for  dis- 
charging the  contents  of  their  wagons,  and  for  some  time  past  had 
been  used  by  them  for  discharging  from  their  trucks  and  wagons 
large  quantities  of  dung  and  other  manure,  which,  after  being  dis- 
charged, were  carted  away  without  causing  any  very  considerable 
inconvenience  or  annoyance  to  the  appellant. 

^  See  2  Chitty  Contr.  (11th  Am.  ed.)  1420-1424. 


subject  to  the  trusts  of  the  said  will,  and  that  it  is  expedient  to  appoint  new 
trustees  of  the  said  will,  and  that  it  is  found  impracticable  so  to  do  without  the 
assistance  of  this  Court.^  And  the  vesting  order  as  to  the  lands  was  to  vest 
them  in  the  new  trustees  "  for  such  estate  (if  any)  therein  as  by  the  said  will  is 
vested  in  the  said  James  Stanford  Boyce." 
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The  respondents  had  subsequently  commenced  the  prac- 
tice *  of  depositing  and  stacking  the  said  manure  and  other   *  212 
offensive  matter  brought  by  trucks  on  to  the  siding,  and 
allowing  the  same  to  remain  so  deposited  or  stacked  for  a  consid- 
erable time;  and  at  other  times 'they  had  allowed  the  trucks  to 
remain  loaded  for  some  weeks  on  the  siding. 

The  contents  of  the  deposited  stacks  or  heaps  of  manure,  or  of 
the  undischarged  trucks,  were  stated  to  be  different  sorts  of  animal 
dung,  decomposed  fish,  dogs,  cats,  and  almost  every  species  of 
decomposed  animal  matter ;  and  the  bill  alleged  that  the  conse- 
quent noisome  efSuvium  was  so  bad  as  to  render  the  occupation 
or  enjoyment  of  the  appellant's  property  impossible,  without  the 
greatest  discomfort,  inconvenience,  and  danger  to  health. 

The  bill  proceeded  to  state  that  part  of  the  appellant's  property 
was  occupied  by  himself  and  part  by  a  tenant,  who  had  given  him 
notice  to  determine  the  tenancy  unless  the  nuisance  was  abated. 

The  appellant,  after  ineffectual  applications  to  the  respondents  to 
abate  the  nuisance,  caused  his  solicitors  to  write  to  them  on  the 
same  subject :  and  Messrs.  Denton  &  Hall,  his  solicitors,  wrote 
accordingly  to  the  respondents  on  the  14th  of  November,  1862, 
complaining  also  of  the  very  bad  state  of  the  only  road  to  the 
appellant's  house  and  land,  caused  by  the  excessive  traffic  to  and 
from'  the  siding,  which  rendered  it,  at  times,  almost  impassable  on 
foot. 

A  •  correspondence  ensued  between  the  representatives  of  the 
parties ;  but  nothing  having  been  done  in  the  way  of  abating 
the  nuisance,  the  appellant,  on  the  9th  of  *  January,  1863,   *  213 
filed  the  bill  in  this  suit,  stating  to  the  effect  above  men- 
tioned, and  praying:  — 

(1)  For  an  injunction  to  restrain  the  respondents,  their  agents, 
servants,  and  workmen  from  using  the  siding  in  question  for  the 
deposit  or  stacking  of  dung,  manure,  or  other  compost  or  matter, 
whereby,  or  by  reason  or  by  means  whereof,  any  noxious,  offensive, 
or  unhealthy  fumes,  vapors,  or  stenches  might  be  caused  or  pro- 
duced or  be  emitted,  or  from  permitting  their  trucks  or  wagons 
containing  any  such  offensive  matter  to  remain  on  the  siding,  or 
using  the  siding  in  such  a  manner  as  to  interfere  with  the  quiet 
and  wholesome  enjoyment  by  the  appellant,  his  family  and  tenants, 
of  the  said  house  and  premises : 
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(2)  For  an  account  of  the  damage  which  the  appellant  had  sus- 
tained by  reason  of  the  aforesaid  wrongful  acts  of  the  respondents, 
and  payment  of  such  amount  by  them : 

(3)  For  payment  by  the  respondents  of  the  costs  of  the  suit ; 
and 

(4)  General  relief. 

The  appellant,  it  appeared,  had  taken  no  steps  to  try  his  right 
against  the  respondents  at  law,  nor  had  he  moved  in  the  suit  for 
an  interlocutory  injunction* 

« 

The  Yice-Chancellor,  referring  to  Bateman  v.  Johnson^  (ja)  and 
thinking  that,  apart  from  Mr.  Rolfs  Act  (Stat.  25  &  26  Vict, 
c.  42),  the  appellant  had  no  locu%  standi  in  equity,  and  that  that 
statute  gave  him  none,  and  moreover  that,  even  had  it  done  so,  his 
remedy  was  gone  by  laches  and  acquiescence,  dismissed  the  bill 

with  costs. 
*214       *The  scope  of  the  arguments  on  the  present  appeal, 

and  the  result  of  the  evidence  in  the  suit,  appear  sufficiently 
for  the  purpose  of  this  report  from  the  judgment  of  the  Lord 

Justice  TUBNEB. 

Mr.  Willcock  and  Mr.  Roxburgh^  for  the  appellant,  referred  to 
Soltau  V.  Be  Meld^  (i)  Semple  v.  The  London,  and  Birmingham 
Railway  Company^  (c)  Walter  v.  Selfe^  (d)  The  Imperial  Qas 
Company  v.  Broadbent^  (e)  The  Attorney-  General  v.  The  Sheffield 
Gas  Consumers  Company^  (^)  Gordon  v.  The  Cheltenham  Railway 
Company y  (A)  Wedmore  v.  The  Mayor  of  Bristol^  (i)  Johnson  v. 
Wyatt ;  (A)  Sir  Hugh  Caibns's  Act  (Stat.  21  &  22  Yict.  c.  27), 
and  Mr.  Rolfs  Act  (25  &  26  Vict.  c.  42). 

Mr.  T  Stevens  (JUr.  Rolt  with  him),  for  the  respondent,  referred 
to  Bamford  v.  Tumley,  (/)  as  overruling  Hole  v.  Barlow ;  (m) 
The  Common  Law  Procedure  Act,  1854  (Stat.  17  A  18  Vict.  c. 
125),  §  79. 

(a)  Fitog.  106.  (d)  4  De  6.  &  Sm.  315. 

(b)  2  Sim.  N.  S.  188.  (e)  7  H.  L.  Caa.  600. 

(c)  1  Rail.  Caa.  138. 

(g)  8  De  G.,  M.  &  G.  804  [Am.  ed.  note  (8),  and  cases  cited]. 
(h)  5  BeaY.  229.  (Q   8  B.  &  S.  62. 

(i)   11  W.  R.  186.  (m)  4  C.  B.  (N.  8.)  884. 

(k)  2  De  G.,  J.  &  S.  18  [Am.  ed.  notes]. 
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Mr.  WUleoekj  in  reply. 

The  Lord  Justice  Turner. — I  do  not  think  it  desirable  unnec- 
essarily to  decide  so  important  a  question  as  is  one  of  those  raised 
by  the  respondents  in  this  case;  viz.,  whether  the  jurisdiction  of 
this  Court  is  affected  by  the  Common  Law  Procedure  Act,  and 
upon  that  point  I  give  no  opinion,  merely  saying  that  I  am  not  at 
present  inclined  to  accede  to  Mr.  Stevens^s  view  with  reference  to 
the  point 

*  But  upon  the  facts  of  this  case  there  are  two  points,    *  215 
—  first,  whether  the  appellant  is  entitled  to  an  injunction ; 
and  secondly,  whether,  if  not  entitled  to  an  injunction,  he  is 
entitled  to  damages  in  this  Court. 

I  do  not  understand  it  to  be  contended  that,  if  the  manure  was 
brought  to  the  station  in  a  proper  manner,  and  was  properly  dealt 
with  when  there,  the  appellant  would  have  a  case  for  the  interfer- 
ence'of  the  Court.  The  case  made  by  the  bill  and  argued  at  the 
bar  is  this :  first,  that  the  manure  was  not  proper  manure ;  and 
secondly,  that  it  was  not  removed  from  time  to  time  as  often  as  it 
ought  to  have  been  removed. 

Upon  the  evidence,  it  cannot  be  denied  that  in  some  instances 
dead  dogs  and  cats  have  got  into  this  manure,  —  that  occasionally 
the  inanure  which  was  carried  was  not  proper  manure.  Nor  can  it 
be  denied  that  in  some  instances  the  manure  has  remained  at  the 
station  longer  than  it  ought  to  have  remained.  The  manure  is 
brought  down;  the  farmer  does  not  send  for  it  on  the  day  it 
arrives.  It  must  be  emptied  out  of  the  trucks,  and  deposited  in 
some  place  or  other. 

But  the  real  question  is,  whether  there  has  been  such  a  contin* 
ued  system  of  carrying  manure  of  a  description  not  proper  to  be 
carried,  and  therefore  prejudicial  to  the  appellant,  and  such  a 
continued  system  of  keeping  manure  at  the  station  beyond  the 
time  necessary  or  proper  for  disposing  of  it,  as  to  induce  the 
Court  to  interfere  by  injunction. 

With  reference  to  this  point,  and  adhering  to  the  opinion  ex- 
pressed by  both  Lord  Cranworth  and  myself  in  the  case  of 
The  Attorney' General  Y.  The  Sheffield  *  Oas  Company^  (a)    *  216 
that  it  is  not  in  every  case  of  nuisance  that  the  Court  will 

(a)  3  De  6.,  M.  &  6.  804. 
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interfere  by  injunction ;  and  holding  that  occurrences  of  nuisances, 
if  temporary  and  occasional  only^  are  not  grounds  for  the  inter- 
ference of  this  Court  by  injunction,  except  in  extreme  cases,  there 
is  not  in  my  judgment  here  a  sufficient  case  for  such  interference. 

Then,  as  to  the  question  of  damages,  a  question  which  we  had  to 
consider  also  in  Johnson  v.  Wyatt,  (a) 

The  law  upon  the  point  stands  thus :  According  to  Sir  Hugh 
Caibns's  Act,  the  Court  has  jurisdiction  to  give  damages  in  any  case 
where  a  bill  is  properly  filed  in  this  Court.  I  do  not  think,  how- 
ever, that  Mr.  Rolfs  Act  makes  it  compulsory  upon  the  Court  so 
to  do ;  the  case,  therefore,  stands  in  this  position,  that  we  have 
power  to  give  damages,  but  are  not  compelled  to  do  so. 

Looking,  then,  to  the  nature  of  the  present  case,  it  is  not  a  case 
in  which  we  should,  in  my  judgment,  be  well  advised  to  go  into 
the  question  of  damages.  « 

The  bill  must  be  dismissed,  as  was  the  bill  in  Johnson  v.  Wyatt^ 
though  not  exactly  on  the  same  grounds,  for  there  we  were  of 
opinion  that  the  appellants  were  not  entitled  to  damages  at  all. 
We  do  not  say  that  here«  But  the  case  could  be  more  effectually 
disposed  of  in  a  Court  of  Law  than  in  a  Court  of  Equity,  which  has 
been  placed  by  Mr.  Rolfs  Act  in  the  sometimes  difficult  position 
of  being  compelled  to  decide  questions  of  fact  either  on  insufficient 
statements  contained  in  affidavits  or  else  by  examination  of  all  the 

witnesses  before  itself. 
*  217  The  dismissal  of  the  bill  should,  in  order  that  no  *  argu- 
ment may  be  raised  upon  the  facts,  as  though  the  question 
of  damages  was  thereby  concluded,  be  expressed  to  be  without 
prejudice  to  the  right  of  the  appellant  to  bring  sufch  action  as  he 
may  be  advised.^  It  should  also  be  without  costs ;  and  if  any 
costs  have  been  paid  under  the  decree  they  should  be  returned. 
There  will  be  no  costs  of  the  appeal. 

The  Lord  Justice  Knight  Bruce.  —  I  agree. 

(a)  2  De  6.,  J.  &  S.  IS. 

^  See  Robson  v.  Whlttingliam,  L.  B.  1  Ch.  Ap.  442. 
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1864.    Jancuuy  26,  27,  29.    Before  the  Lords  Justices. 

Where  a  client,  two  months  after  protracted  and  complicated  litigation  with 
reference  to  the  ownership  of  an  estate  of  considerable  valae  had  been  brought 
to  a  successful  issue  under  the  guidance  of  a  barrister,  executed  in  favour  of 
the  latter  a  grant  of  the  reversion  in  the  estate  expectant  on  the  clients  own 
death,  charged  with  the  dient^s  debts  and  legacies  to  a  specified  amount: 
Hdd,  that  the  deed  must  be  set  aside,  whether  as  a  deed  of  a  gift,  or  as  a 
contract,  the  evidence  showing  undue  influence  over,  and  want  of  independent 
advice  on  the  part  of  the  client.* 

Qucere^  whether  the  deed  would  not  be  bad  on  the  grounds  of  champerty  and 
maintenance.    Per  the  Lord  Justice  Kivight  Brucb. 

This  was  an  appeal  by  the  defendant  Charles  Bann  Kennedy 
from  a  decree  of  the  Master  of  the  Rolls,  whereby  his  Honor 
ordered  the  deed  of  the  10th  of  May,  1859,  herein  after  stated,  to 
be  delivered  up  to  be  cancelled,  with  consequential  directions,  and 
further  ordered  the  appellant  to  pay  the  costs  of  the  suit. 

The  case  in  the  Court  below  is  reported  in  the  83d  volume  of 
Mr.  Beavan's  Reports,  (a)  and  from  that  report  the  facts  of  the 
case  very  fully  appear. 

For  the  purposes  of  this  present  report  they  sufficiently 
*  appear  from  the  judgment  of  the  Lords  Justices.  The  *  218 
bill  sought,  in  addition  to  an  injunction,  as  ancillary  to  the 
relief  prayed  in  respect  of  the  impugned  deed,  an  injunction  to 
restrain  the  appellant  from  publishing  or  disclosing  any  facts  or 
circumstances  which  had  come  to  his  knowledge  as  the  counsel  or 
confidential  adviser  of  the  female  respondent,  and  also  from  print- 
ing or  publishing  any  of  her  letters  to  him. 

The  appeal  was  argued  for  the  respondents  by  Mr.  Cole  and  Mr. 
Kay.    The  appellant  argued  his  own  case. 

(a)  Page  183. 

>  See  Gresley  o.  Monsley,  4  De  G.  &  J.  78,  99 ;  Savery  o.  King,  5  H.  L. 
Gas.  627 ;  2  Sugden  V.  &  P.  (8th  Am.  ed.)  689,  690,  and  notes ;  Carter  v. 
Palmer,  8  CI.  &  Fin.  657 ;  Austin  o.  Chambers,  6  CI.  &  Fin.  1 ;  Charter  v.  Tre- 
▼eljan,  11  CI.  &  Fin.  714;  Arnold  v.  Brown,  24  Pick.  96;  Lyddon  v.  Moss,  4 
De  G.  &  J.  104 ;  Kerr  F.  &  M.  (1st  Am.  ed.)  164, 166 ;  Arden  o.  Patterson,  5 
John.  Ch.  49,  50. 
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ffuffuenin  v.  Baseley^  (a)  Wood  v.  Dowries^  (6)  and  Holman  v. 
Loynes  (c)  were  referred  to. 

January  29. 

The  Lord  Justice  Enight  Bruce.  —  In  this  case  the  defendant,, 
a  barrister,  acted  during  some  part  of  the  year  1856,  and  during 
the  years  1857  and  1858,  and  at  least  during  the  first  four  or  five 
months  of  the  year  1859,  professionally  on  behalf  of  a  widow 
named  Mrs.  Swinfen,  and  as  her  confidential  adviser.  The  rela- 
tion between  them  was  mainly,  if  not  altogether,  concerned  with  a 
claim,  a  strongly  opposed  claim,  of  some  importance,  which,  as 
the  devisee  or  alleged  devisee  of  her  father-in-law,  Mr.  Swinfen,  a 
gentleman  formerly  of  Stafibrdshire,  she  made  to  his  real  estate, 
a  property  it  seems  of  considerable  value.  The  defendant  appears 
to  have  been  an  able  and  effectual  adviser  and  advocate  to  the  lady 

in  this  contest,  which,  after  enduring  some  years  in  various 
*  219    shapes  and  with  various  success,  was  *  brought  to  a  termi* 

nation  in  her  favour  very  shortly  before  the  month  of  May, 
1859. (rf) 

In  the  early  part  of  that  month  the  lady  and  Mr.  Kennedy  exe- 
cuted at  Birmingham  a  deed  dated  the  10th  of  May,  1859,  tlie 
contents  of  which  were  these :  — 

'^This  indenture,  made  the  10th  day  of  May,  1859,  between 
Patience  Swinfen,  of  Swinfen  Hall,  in  the  county  of  Stafibrd, 

(a)  14  Ves.  273.         (6)  18  Ves.  120.         (c)  4  De  G..  M.  &  G.  270. 

{d)  On  the  5th  of  March,  1859.    See  Swinfen  o.  Swinfen,  27  Beav.  148, 167. 

The  course  of  the  earlier  litigation  referred  to  by  the  Lord  Justice  may  be 
seen  in  and  from  the  cases  of  Swinfen  v,  Swinfen,  18  0.  B.  485,  1  G.  B.  N.  S. 
864 ;  Swinfen  v.  Swinfen,  24  Beav.  649,  2  De  G.  &  J.  381 ;  and  Swinfen  v. 
Swinfen,  27  Beav.  143..  Reference  was  abo  made  in  the  present  suit  to  two 
actions  at  law  brought  hj  Mrs,  Swinfen,  the  widow,  against  two  tenants  of  part 
of  the  Swinfen  estates  and  considerable  litigation  in  such  actions. 

The  history  of  the  case,  subsequently  to  the  month  of  May,  1859,  may  be 
seen  from  the  cases  of  Swinfen  v,  Swinfen,  29  Beav.  199,  207,  211 ;  and  Swinfen 
9.  Lord  Chelmsford,  5  H.  &  N.  890 ;  the  latter  being  an  action  brought,  as  was 
alleged  by  thel)ill  in  the  present  suit,  by  the  appellant^a  inducement  in  opposi- 
tion to  the  strongly  expressed  wishes  of  Mrs.  Swinfen. 

The  earlier  course  of  the  litigation  between  the  present  appellant  and  Mrs. 
Swinfen,  the  widow,  who,  by  her  next  friend  and  together  with  her  second  hus- 
band, Charles  Wilsone  Broun,  were  plaintiffs  in  the  present  suit,  may  be  gathered 
from  the  case  of  Kennedy  o.  Broun,  13  C.  B.  N.  S.  677. 
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widow,  of  the  one  part,  and  Charles  Bonn  Kennedy,  of  the  Inner 
Temple,  London,  barrister,  of  the  other  part.  Whereas,  the  said 
Patience  Swinfen  has  for  a  long  time  past  been  engaged  in  legal 
proceedings  in  and  about  the  defending  and  establishing  her  title 
to  the  estate  herein  after  mentioned,  and  the  said  legal  proceed- 
ings have  been  brought  to  a  final  conclusion,  and  her  title  to  the 
said  estates  is  now  fully  established ;  and  whereas,  the  said 
Charles  Rann  Kennedy  has  been  engaged  as  her  counsel  in  the 
said  legal  proceedings,  and  she,  the  said  Patience  Swinfen, 
desires  to  recompense  *him  for  his  services  as  such  counsel,  *  220 
and  to  convey  to  him  the  reversion  of  the  said  estate  subject 
to  her  own  life-interest  therein  and  chargeable  as  herein  after 
appears :  now  this  indenture  witnesseth,  that  in  consideration  of 
the  services  rendered  to  her  as  aforesaid  by  the  said  Charles  Rann 
Kennedy,  and  also  in  consideration  of  her  esteem  and  friendship 
for  the  said  Charles  Rann  Kennedy,  she,  the  said  Patience 
Swinfen,  doth  hereby  of  her  own  free  will  give,  grant,  and  convey 
unto  the  said  Charles  Rann  Kennedy  and  his  heirs  all  that  her 
estate  at  Swinfen,  near  Lichfield,  in  tlie  said  county  of  Stafibrd, 
comprising  a  mansion-house  and  grounds,  and  several  farms  near 
or  adjoining  thereto,  all  which  said  estate  was  devised  to  her  the 
said  Patience  Swinfen  by  Samuel  Swinfen,  of  Swinfen  Hall  afore- 
said, and  all  the  lands,  hereditaments,  rights,  liberties,  easements, 
privileges,  rents,  and  profits  whatsoever  to  the  said  estate  belong- 
ing or  in  anywise  appertaining,  or  with  the  same  now  or  at  any 
time  heretofore  demised,  held,  occupied,  or  enjoyed,  or  reputied, 
deemed,  taken,  or  known  as  part  or  parcel  thereof,  with  their 
appurtenances  ;  and  all  the  estate,  right,  title,  interest,  property, 
claim,  and  demand  both  at  law  and  in  equity  of  her  the  said 
Patience  Swinfen  in,  to,  or  upon  the  said  premises  and  every  part 
thereof ;  to  have  and  to  hold  the  said  estate,  mansion-house, 
grounds,  farms,  lands,  hereditaments,  and  all  and  singular  other 
the  premises  hereby  given,  granted,  and  conveyed  or  expressed 
and  intended  so  to  be,  unto  the  said  Charles  Rann  Kennedy  and 
his  heirs,  to  the  use  of  the  said  Patience  Swinfen  for  the  term  of 
her  natural  life ;  and  from  and  after  the  decease  of  the  said 
Patience  Swinfen  to  the  use  of  the  said  Charles  Rann  Kennedy, 
his  heirs  and  assigns,  subject  to  and  chargeable  with  all  such  debts 
as  shall  be  due  and  owing  from  the  said  Patience  Swinfen 
at  the  time  of  her  decease,  not  exceeding  in  the  *  whole    *  221 
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the  sum  of  10,000/.,  and  also  subject  to  be  chargeable  with 
the  payment  of  such  sum  or  sums  of  money  not  exceeding  in  the 
whole  the  sum  of  10,000/.,  to  such  person  or  persons  respectively 
as  the  said  Patience  Swinfen  shall  by  her  last  will  direct  and 
appoint. 

''  In  witness  whereof  the  said  parties  hereunto  have  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"Signed,  sealed,  and    deliv-^ 

Patience  Swinpen.    '  (l.s.) 


Charles  Bann  Kennedy,   (l.s.) 


ered  by  the  above  named 
Swinfen  Patience  and 
Charles  Bann  Kennedy, 
in  tlie  presence  of 

"  Edward  H.  Collis,  Att^,  Birmingham. 

"  James  Ure,  AW,  Birmingham." 


J 


This  deed,  I  need  scarcely  say,  had  reference  to  the  various  and 
extensive  litigation  to  which  at  the  outsejb  of  my  observations  I 
alluded,  —  a  litigation  in  which  and  with  reference  to  which  she 
had  by  the  advice  and  professional  ability  and  exertions  of  the 
defendant  been  so  much  assisted. 

The  only  question  now  before  us,  besides  the  costs  of  the  suit, 
is  the  question  whether  this  Court  ought  to  allow  the  deed  to 
stand  or  ought  to  set  it  aside  with  the  consequential  direo- 
tions.  ' 

The  contents  of  the  deed  are  possibly  alone  sufficient  to  con- 
demn it,  at  least  on  the  assumption  that  the  statements,  the  reci- 
tals, contained  in  it,  are  true.  But  of  their  truth  in  fact  being 
believed,  the  defendant,  who  himself  drew  the  instrument,  cannot 
certainly  complain. 

It  is,  however,  not  perhaps  impossible  to  suppose  the  existence 

of  circumstances  in  point  of  fact  sufficient  to  support  the 

*  222   deed  in  the  defendant's  favour.    Are  there,  *  however,  any 

•    such  circumstances  in  evidence  before  the  Court  ?    In  my 

opinion  not. 

The  deed  was  either  a  mere  gift  or  was  executed  in  pursuance  of 
a  contract. 

As  a  gift,  of  course  it  could  not  be  sustained  between  a  client, 
whether  man  or  woman,  and  the  counsel  of  that  client  who  had 
been  so  recently  engaged  for  the  client  professionally  in  legal  mat- 
ters, such  as  those  which  have  been  mentioned,  namely,  in  re- 
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covering  for  the  client  the  real  estate  itself,  of  which  so  valuable  a 
portion  formed  the  very  subject  of  the  gift. 

Whether,  however,  the  deed  was  executed  in  pursuance  of  a 
contract  or  otherwise,  the  draft  of  it  was  drawn  by  the  defendant 
himself,  nor  was  any  other  professional  person  concerned  or  con- 
sulted on  {he  subject  or  with  reference  to  it  on  behalf  of  the  lady 
before  she  executed  it,  except  that  Messrs.  Gollis  &  Ure,  solici- 
tors, of  Birmingham,  in  whose  office  or  under  whose  direction  the 
deed  was  engrossed  on  the  9th  or  10th  of  May,  1859,  at  Birming- 
ham, saw  her  and  spoke  to  her  upon  the  subject  upon  the  10th 
before  her  execution  of  it  on  that  day  there,  which  execution  they 
attested.  And  I  am  of  opinion  that,  apart  from  all  considerations 
of  public  policy,  she  had  and  has  a  right  to  complain  seriously 
and  effectually  that  she  laboured  under  a  want  of  sufficient  advice, 
information,  and  assistance,  on  the  subject  before,  and  when  she 
executed  the  deed,  which  in  my  judgment  was  and  is  an  instru- 
ment of  great  and  substantial  and  manifest  impropriety,  —  one 
from  which  the  lady  who  executed  it  has,  however  clever  she  may 
be  and  probably  is,  a  plain  right  to  be  delivered,  and  against 
which  relief  could  not  be  refused  to  her  without  discredit  to  the 
administration  of  justice. 

*  There  being  nothing  else  in  question  (for  the  defend-   *  223 
ant  has  conceded  that  the  injunction  granted  must  stand), 
of  course  the  appeal  of  Mr.  Kennedy  must  be  dismissed  with 
costs ;  for  though  there  are  some  inaccuracies  in  the  bill,  they  are 
such  and  in  such  a  case  as  to  be  of  nq  moment. 

The  Lord  Justice  Tubner.  —  I  think  it  unnecessary  to  say 
more  than  a  few  words  upon  this  case. 

The  decree  appealed  from  is  in  such  entire  conformity  with  the 
principles  and  decisions  of  the  Court  that  its  validity  cannot,  in 
my  opinion,  be* doubted.  Although  I  thought  it  due  to  the  defend- 
ant to  suspend  the  judgment  for  the  purpose  of  more  carefully 
considering  the  case,  I  have  not  at  any  time  felt  any  doubt  upon 
it.  To  reverse  this  decree  would  be  to  unsettle  the  law  upon  a 
point  on  which  the  best  interests  of  society  require  that  it  should 
be  absolutely  adhered  to. 

The  defendant,  in  the  course  of  his  argument,  invited  us  to 
give  an  opinion  on  his  conduct.    I  advisedly  decline  to  do  so  fur- 
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ther  than  by  saying  that  it  has  been  wholly  at  variance  with  the 
principles  of  the  Court. 

The  defendant  has  also  complained  of  some  of  the  allegations 
of  the  bill  as  irrelevant  and  nnfounded ;  but  upon  examining  the 
ease  I  do  not  think  any  of  the  allegations  so  irrelevant,  nor, 
having  regard  to  the  position  in  which  the  defendant  stood  towards 
the  female  plaintiff,  and  the  weight  which  would  almost  necessa- 
rily be  given  by  her  to  his  statements  and  opinions,  do  I  think  any 
of  them  so  clearly  shown  to  be  unfounded  as  to  relieve  the  defend- 
ant from  the  liability  to  costs  which  public  policy  requires 
*  224  should  be  attached  to  transactions  of  this  description.  *  Any 
possible  doubt  as  to  any  part  of  the  costs  is,  I  think,  re- 
moved by  reference  to  the  90th  and  98th  paragraphs  of  the 
answer,  in  both  of  which  the  defendant  has  plainly  insisted  on 
the  complete  validity  of  the  deed. 

The  appeal  must  be  dismissed  with  costs. 


RAVENSCROPT  v.  JONES. 

1864.    January  30.    Before  the  Lords  Jusi^cbs. 

A  testator  by  his  will  gave  his  daughter  a  legacy  of  700^.  Two  subsequent 
codicils  contained  no  reference  to  the  legacy.  The  daughter  then  became 
engaged  to  be  married,  and  the  testator  thereupon  gave  her  1002.,  which 
she  used  for  her  outfit.  AAer  the  marriage  the  testator  gave  the  husband 
of  the  daughter  4002.  On  neither  occasion  was  any  reference  made  to  the 
will  or  the  testator^s  intended  testamentary  dispositions.  Aflerwards  the 
testator  executed  a  further  codicil  to  his  will,  which  contained  no  reference 
to  the  7002.  legacy,  and  expressly  confirmed  the  will.    Hdd,  — 

1.  That  the  1002.  was  a  gifl  and  not  an  advancement,  nor  a  substitution  total  or 

partial  for  the  7002.  legacy. 

2.  That  the  same  was  the  case  as  to  the  4002.    Per  the  Lord  Justice  Enioht 

Bruce,  aflirming  the  decision  of  the  Master  of  the  Rolls ;  but  on  other 
grounds  the  Lord  Justice  Turkbr  doubting.* 
8.  That  the  eidstence  of  the  last  codicil  to  the  will,  though  not  decisive  of  the 
question,  was  a  fact  which  could  not  be  lefl  out  of  consideration.     Per  the 
Lord  Justice  Kkioht  Brugb. 

This  was  an  appeal  by  the  defendants,  the  executors  of  the  will 
of  Joseph  Jones,  the  testator  in  the  cause,  from  the  order  made 

'  See  Montefiore  o.  Guedalla,  1  De  6.,  F.  &  J.  93,  note  (1)  and  cases  cited. 
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hj  the  Master  of  the  Bolls  on  further  consideration,  whereby  his 
Honor  held  that  two  sums  of  lOOL  and  400/.,  which  were  respec- 
tively paid  by  the  testator  in  his  lifetime  under  the  circumstances 
herein  after  appearing,  did  not  constitute  an  ademption  pro  tanto 
of  a  legacy  of  700{.  given  to  his  daughter,  the  respondent  Martha 
Ravenscroft,  by  his  previously  executed  will ;  and  that  conse- 
quently she  was  entitled  to  the  whole  of  the  7007.  legacy,  and  not 
to  200/.  part  thereof  only  as  tl^e  chief  clerk  had  found. 

The  case  in  the  Court  below  is  reported  in  the  32d  vol- 
ume of  Mr.  Beavan's  Reports,  (a)     The  following  *  state-   *  225 
ment  of  the  facts  is  sufficient  for  the  purposes  of   this 
report :  —  ' 

The  testator's  will  under  which  the  respondent  Martha  Ravens- 
croft claimed  the  700/.  legacy  was  made  in  1849. 

By  it  the  testator,  after  reciting  various  advances  made  by  him 
to  his  children,  gave  them  legacies  varying  in  amount,  the  legacy 
of  700/.  to  his  daughter  Martha  being  among  the  number,  and 
divided  his  residuary  estate  between  his  sons  and  the  issue  of  a 
deceased  child. 

At  the  date  of  this  will,  Martha  Ravenscroft  was  a  spinster 
living  alone  with  her  parents,  of  whom  both  were  old  and  the 
testator  was  infirm.  Two  codicils  to  the  testator's  will  dated 
respectively  in  January,  1851,  and  June,  1852,  contained  no  refer- 
ence to  the  legacy  by  the  will  given  to  his  daughter  Martha.  The 
latter  became  engaged  to  be  married  to  the  respondent  Alfred 
Ravenscroft  in  March,  1855,  and  about  three  weeks  after  the 
announcement  to  her  father  of  the  engagement,  her  mother  gave 
her  100/.  in  country  bank  notes,  saying  it  was  from  her  father. 

As  to  this  sum,  the  respondent  Martha  Ravenscroft  deposed 
that  she  had  had  nothing  else  given  to  her  to  provide  for  her 
wedding  and  marriage,  that  out  of  that  sum  she  had  bought  her 
own  wedding  dress,  and  paid  for  other  articles  of  dress  and  linen 
and  other  necessaries  which  she  had  required  on  her  marriage,  and 
she  also  had  paid  the  expenses  of  a  journey  to  London.  It  did 
not  appear  that  any  thing  was  said  at  the  time  of  this  gift  by  the 
testator  or  his  wife  as  to  his  will  or  his  intended  testamentary 
dispositions. 

*  The  marriage  was  solemnized  in  June,  1855,  and  about  *  226 
three  weeks  afterwards  the  newly  married  couple  were 

(a)  Page  669. 
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visiting  at  the  house  of  the  lady's  parents,  when  a  transaction 
occurred  which  was  thus  deposed  to  by  the  husband  of  the  lady : 

"  About  three  weeks  after  our  marriage  I  was  at  the  house  of 
my  wife's  father  in  a  room  adjoining  to  that  in  which  he  was,  and 
his  wife  placed  in  my  hands  country  bank  notes  to  the  amount  of 
400/.,  and  said :  — '  Mr.  Jones  told  me  to  give  you  this.'  I  went 
into  the  other  room  and  thanked  my  father-in-law,  who  said, '  he 
hoped  it  would  do  me  good.'  He  said  nothing  then  or  at  any 
other  time  of  his  will  or  his  intentions  as  to  his  property,  nor  did 
I  know  any  thing  about  them." 

The  testator  in  June,  1856,  made  a  further  codicil  to  his  will. 
This  codicil,  like  the  earlier  ones,  was  silent  as  to  the  700/.  legacy, 
but  expressly  confirmed  the  will. 

The  testator  died  in  February,  1859,  leaving  children  and  issue. 

The  suit  was  instituted  by  Mr.  and  Mrs.  Ravenscroft  for  the 
administration  of  the  testator's  estate;  and  at  the  hearing,  ac- 
counts and  inquiries  were  directed,  in  answer  to  one  of  which 
the  chief  clerk  had  certified  to  the  effect  herein  before  stated ;  and 
the  Master  of  the  Rolls  having  reversed  the  chief  clerk's  finding 
in  this  respect,  the  present  appeal  was  brought  as  is  already  stated 
by  the  executors. 

Mrs.  Jones,  the  testator's  widow,  deposed  that  she  had  no  doubt 
whatever,  from  conversations  she  had  had  with  the  testator,  that 
he  intended  the  sums  of  100/.  and  400/.  respectively  as  part  of 
the  700/.  legacy  given  by  his  will  to  his  daughter  Martha. 

*  227        *  Mr.  Sbbhouse  and  Mr,  M.  Fox  Bristawe  appeared  for  the 
appellants;  and 

Mr.  Souihgate  and  Mr.  J.  H.  Taylor y  for  the  respondents. 

The  scope  of  the  arguments  will  be  seen  from  the  judgment  of 
the  Lord  Justice  Enioht  Bruce,  and  the  authorities  referred  to 
were  the  following :  — 

Ex  parte  Pye^  (a)  Pym  v.  Lochyer^  (6)  Montefiore  v.  OtLe- 
dallaj  (c)  Powys  v.  Mansfield^  ((i)  Ferris  v.   Goodbum^  («)  Mon- 

(a)  18  Ves.  140.  (d)  3  Myl.  &  Cr.  869. 

(6)  6  Myl.  &  Ct.  29.  (e)  27  L.  J.  (N.  S.)  Ch.  674. 

(c)  1  De  G.,  F.  &  J.  93. 
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tagus  V.  Montague^  (a)  Kirk  v.  EddwveSj  (6)  Debeu  v.  Mann^  (<t) 
Robinson  v.  Whitley ^(d)  M^Clure  v.  j^van^,  (e)  Suisse  y.  Lord 
Lowiher,  (^g) 

The  Lobd  Justice  Knight  Bbuce.  —  Assuming,  as  to  both  the 
sums  here  in  dispute,  the  burden  of  proof  to  rest  upon  the 
respondents,  the  respondents  have  in  my  judgment  discharged 
themselves  of  that  burden. 

With  respect  to  the  smaller  sum,  the  100/.,  it  would  seem  to 
have  been  paid  over  to  the  testator's  daughter  simply  as  some 
provision  for  her  outfit,  and  to  enable  her  to  marry  with  a  little 
ready  money  in  her  pocket;  and  on  the  assumption  to  which  I 
have  referred,  I  apprehend  that  no  jury  could  be  reasonably 
directed  or  asked  to  answer  the  question  whether  that  gift 
was  intended  as  *a  satisfaction  of  the  700Z.  legacy  pre-  *228 
viously  given  by  the  will  in  any  other  than  one  way. 

With  respect  to  the  second  and  larger  gift,  that  of  400/.,  I 
prefer  to  express  no  opinion  as  to  the  ground  upon  which,  to  a 
great  extent  at  least,  the  Master  of  the  Rolls  appears  to  have 
proceeded ;  namely,  that  the  daughter  herself  was  the  legatee, 
while  the  payment  was  made  to  the  husband  of  the  daughter.  I 
do  not  rely  upon  that  ground,  nor,  on  the  other  hand,  do  I  express 
any  dissent  from  it.  But  the  whole  of  the  circumstances  in 
evidence,  the  time,  circumstances,  and  manner  of  the  gift,  show  in 
my  judgment  that  it  W8.s  intended  as  a  simple  gift,  and  not  as  a 
substitution  total  or  partial  for  the  legacy  of  700/.  which  the 
testator  had  previously  given  to  his  daughter  by  his  will.  That 
will  or  that  legacy  the  testator  had  not,  I  think,  in  his  mind  at 
the  time. 

I  should  have  been  of  that  view  independently  of  the  last 
codicil  to  the  will ;  and  I  feel  that  I  am  not  departing  from  the 
case  of  Powys  v.  Mansfield^  (Ji)  nor  from  any  other  of  the  author^ 
ities,  in  saying  that  the  existence  of  such  a  codicil,  even  though 
not  decisive  of  the  question,  is  a  fact  which  cannot  be  left  out  of 
consideration. 

In  my  judgment,  the  conclusion  of  his  Honor  the  Master  of  the 

(a)  15  Beav.  666.  («)  29  Beav.  422. 

(6)  3  Hare,  609.  ig)  2  Hare,  424. 

(c)  2  Bro.  C.  C.  165, 619.  (A)  8  My.  &  Cp.  369. 

(cO  9  Ve«.  677. 
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Bolls  iu  favour  of  the  title  of  the  respondents  to  the  whole  of  the 
legacy  of  700Z.  with  interest,  undiminished  by  either  the  100/.  or 
the  400/.,  is  correct,  and  the  appeal  one  substantially  without 
foundation. 

*  229  *  The  Lord  Justice  Turner.  —  I  agree  with  my  learned 
brother  and  his  Honor  the  Master  of  the  Rolls  upon  the 
question  raised  as  to  the  100/.  That  sum  in  my  judgment  was 
clearly  a  gift  and  not  an  advancement,  and  ought  not  to  be  taken 
into  account  as  part  of  the  700/.  legacy  previously  given  by  his 
will  by  the  testator  to  his  daughter. 

I  am  not,  however,  satisfied  that  the  same  conclusion  can  be 
properly  come  to  with  respect  to  the  400/.,  which,  as  it  appears  to 
me,  stands  upon  a  different  footing. 

My  doubt  on  this  point,  however,  will  not  affect  the  result  of 
the  appeal,  which  is  decided  by  the  agreement  in  judgment  of  my 
learned  brother  with  his  Honor  the  Master  of  the  Rolls,  and  the 
decision  of  his  Honor  will  consequently  be  affirmed. 


COCHRANE  V.  WILLIS. 

1864.    January  30.    Before  the  Lo^ds  Justices. 

The  principle  laid  down  in  Brownsword  v,  Edwards,  2  Yes.  Sen,  243,  247,  that 
the  Court  will  not  determine  on  demurrer  doubtful  questions  on  a  legal  tide, 
even  though  its  opinion  incline  in  farour  of  the  defendant,  but  will  overrule 
the  demurrer  without  prejudice  to  the  defendants  insisting  upon  the  same 
matters  by  way  of  answer,  is  equally  applicable  to  cases  where  the  doubtful 
question  arises  on  an  equitable  title.^ 

This  was  an  appeal  by  the  plaintiff  from  the  allowance  by  the 
Master  of  the  Bolls  of  a  general  demurrer  to  the  bill  for  want  of 
equity. 

As  will  be  seen,  the  Lords  Justices  reversed  the  decision  of  tlie 

Master  of  the  Bolls,  and  the  cause  accordingly  proceeded  and 

came  on  for  hearing  in  the  usual  way.     It  is  reported, 

*280    on  the  hearing  before  his  Honor,  *in  the  84th  volume  of 

^  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  815,  542,  548,  602. 
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Mr.  Beayan*8  Reports,  (a)  and  before  the  Lords  Justices  on  appeal 
from  his  Honor's  decision  in  the  Law  Reports.  (6)  In  each  of 
these  reports  the  facts  of  the  case  are  fully  stated. 

For  the  purpose  of  the  present  report  it  is,  however,  sufficient 
to  state  that  the  question  before  the  Court  on  the  present  appeal 
turned  upon  two  points :  one,  whether  a  certain  agreement  of  the 
80th  of  October,  1863,  the  enforcement  of  the  specific  perform- 
ance of  which  was  in  effect  the  object  of  the  suit,  had  any  con- 
sideration to  support  it,  and  was,  therefore,  not  wholly  void ;  the 
other,  whether,  even  in  that  event,  the  Court  would  specifically 
enforce  it. 

Mr.  Baggallay  and  Mr.  G.  L,  Russell  appeared  for  the  appel- 
lant, and  on  one  point  of  the  case  referred  to  Head  v.  G-odlee  (c) 
and  Same  v.  Barton.  (<2) 

Mr.  Selwyn  and  Mr.  Hobhouse  and  Mr.  Q-.  W.  Lawrence^  for  the 
defendants,  argued  that  it  was  the  interest  of  all  parties  that  the 
question  at  issue  should  be  decided  shortly  on  demurrer. 

Mr.  Q-.  L.  Russell^  in  reply. 

The  Lord  Justice  Knioht  Bruce.  —  Assuming  the  truth  of  the 
well-pleaded  facts  stated  in  the  bill,  as  on  demurrer  \^e  are  bound 
to  do,  I  think  that  an  equitable  question  of  some  difficulty  is 
raised  in  this  case,  —  a  question  which  will  require  consideration, 
and  one  upon  which  at  present  I  have  formed  no  concluded 
opinion.  Possibly,  for  that  very  reason  alone,  however,  *  I  *  231 
am  clear  that  the  case  is  not  one  to  be  tried  on  demurrer. 

Lord  Hardwicke,  in  Brotvnstvord  v.  Edwards^  (e)  thus  laid 
down  the  rule  :  — 

^^  As  this  is  a  question  upon  the  legal  title  to  an  estate  on  the 
construction  of  a  will,  if  there  was  any  doubt  I  should  not  deter- 
mine it  on  demurrer ;  but  would,  notwithstanding  the  inclination 
of  my  opinion  might  be  in  favour  of  defendant,  overrule  the 
demurrer  without  prejudice  to  the  defendant's  insisting  on  tlie 

(a)  Page  359.  (d)  8  De  6.,  M.  &  6.  587,  601. 

(6)  L.  R.  I  Cb.  58.  (0  2  Yes.  Sen.  248,  247. 

(c)  JohiiD.  5S6. 
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same  matters  by  way  of  answer;  so  that  it  might  more  fully  come 
before  the  Court  on  the  bearing.'^ 

In  my  judgment,  that  principle  applies  equally  to  a  case  like 
the  present — a  case  where  there  is  a  doubtful  question  upon  an 
equitable  title  —  as  to  a  case  where  the  doubtful  question  arises 
on  a  legal  title. 

Without,  therefore,  giving  any  opinion  on  the  merits,  be  they 
what  they  may,  of  this  case,  either  in  favour  or  against  either 
side,  this  demurrer  should  in  my  judgment  be  overruled  without 
prejudice  to  any  such  defence  as  the  defendants  or  either  of  them 
may  be  advised  to  raise  by  answer,  and  the  costs  both  herein  and 
the  Court  below  made  costs  in  the  cause. 

The  Lord  Justice  Turner. — I  agree  in  thinking  that  the  course 
suggested  by  my  learned  brother  is  the  proper  course  to  be  taken 
in  this  case.  It  is  a  course  which  will  allow  the  question  to  be 
tried  at  the  hearing  of  the  cause  upon  the  whole  facts,  which 
may,  in  one  view  of  the  case,  entirely  dispose  of  it, — I  mean  on 

the  assumption  that  the  Court  at  the  hearing  is  of  opinion 
*  232    that  the  agreement  in  question  in  the  suit  is  *  not  without 

a  consideration  to  support  it,  and  therefore  not  wholly 
void  ;  for  in  that  event,  the  succeeding  question,  whether  or  not 
even  so  the  Court  would  enforce  the  agreement  specifically,  must 
depend  for  its  decision  upon  all  the  circumstances  of  the  case, 
which  will  at  the  hearing  only  be  open  before  the  Court. 
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In  the  Matter  of  The  WESTMINSTER  ESTATE  of  the  PAR- 
ISH of  ST.  SEPULCHRE,  London ; 

AND 

In  the  Matter  of  The  WESTMINSTER  BRIDGE  ACTS,  1858 
and  1859,  and  the  Statute  9  &  10  Vict.  c.  39. 

Ex  parte  the  VICAR,  CHURCHWARDENS,  and  TRUSTEES  of 

the  PARISH  of  ST.  SEPULCHRE. 

1863.     May  29.      1864.  '  February  17.     Before  the  Lord  Chancellor  Lord 

Westburt. 

A  imblic  improyements  Act  referred  back  to  and  incorporated  an  earlier  public 
improyements  Act,  which  in  its  turn  referred  back  to  and  incorporated  a 
third.  Each  of  the  three  Acts  was  passed  after  the  Lands  Clauses  Act,  and 
in  none  of  them  was  there  any  provision  for  the  payment  of  costs  by  the 
promoters,  except  in  the  case  of  moneys  paid  into  Court  in  the  cases  of  persons 
under  disability :  Hdd,  that  the  provisions  contained  in  the  80th  section  of 
the  Lands  Clauses  Act  as  to  the  payment  by  the  promoters  of  the  costs  of 
sales  and  conveyances  must  be  considered  as  incorporated  in  the  later  Act, 
there  being  nothing  in  them  to  vary  or  except  such  provisions. 
Observations  on  In  re  Cherry's  Settled  Estates,  4  De  G.,  F.  &  J.  332. ' 
In  re  StraehatCs  EstaU,  9  Hare,  185,  approved  on  the  point  of  construction. 

This  was  an  appeal  by  the  Commissioners  of  Works  and  Public 
Buildings  from  a  decision  of  the  Vice-Chancellor  Kindersley, 
which  directed  them  to  pay  the  costs  of  the  respondents,  the  vicar , 
churchwardens,  and  trustees  of  the  parish  of  St.  Sepulchre,  from 
whom  the  appellants  had  taken  certain  lands  under  their  statutory 
powers,  in  respect  not  merely  of  the  reinvestment  of  the  purchase- 
money,  to  which  the  appellants  did  not  object,  but  also  of  the  sale 
to  the  appellants. 

*The  Lands  Glauses  Consolidation  Act,  1845,  Stat.  8  <&  9  *  233 
Vict.  c.  18,  enacts  in  effect,  and  amongst  other  things  not 
material  for  the  purposes  of  the  present  report,  by  sect.  1,  that 
the  Act  shall  apply  to  all  undertakings  authorized  by  Acts  to  be 
thereafter  passed ;  by  sect.  80,  that  the  Court  of  Chancery  may 
order  the  promoters  of  the  undertaking  to  pay  the  costs  of  per- 
sons from  whom  lands  are  taken  where  the  purchase-moneys  are 
deposited  in  Court ;  and  by  sect.  82,  that  the  promoters  of  the 
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undertaking  shall  pay  the  costs  of  conveyances  of  lands  to  be  pur- 
chased under  the  provisions  of  that  or  the  special  Act  or  any  Act 
incorporated  therewith.  The  exact  terms  of  each  of  these  sections 
are  set  out  below,  (a) 

(a)  The  Lands  Clauses  Consolidation  Act,  1845,  sect.  1.  .  .  .  **That  this  Act 
shall  apply  to  everj  undertaking  authorized  by  any  Act  which  shall  hereafter  be 
passed,  and  which  shall  authorize  the  purchase  or  taking  of  lands  for  such  under- 
taking, and  this  Act  shall  be  incorporated  with  such  Act ;  and  all  the  clauses  and 
provisions  of  this  Act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted 
by  any  such  Act,  shall  apply  to  the  undertaking  authorized  thereby,  so  far  as  the 
same  shall  be  applicable  to  such  undertaking,  and  shall,  as  well  as  the  clauses  and 
provisions  of  every  other  Act  which  shall  be  incorporated  with  such  Act,  form 
part  of  such  Act,  and  be  construed,  together  therewith,  as  forming  one  Act.*^ 

Sect.  SO.  "In  all  cases  of  moneys  deposit^*d  in  the  bank  under  the  provisions 
of  this  or  the  special  Act,  or  an  Act  incorporated  therewith,  except  where  such 
moneys  shall  have  been  so  deposited  by  reason  of  the  wilful  refusal  of  any  party 
entitled  thereto  to  receive  the  same,  or  to  convey  or  release  the  lands  in  respect 
whereof  the  same  shall  be  payable,  or  by  reason  of  the  wilful  neglect  of  any  party 
to  make  out  a  good  tide  to  the  land  required,  it  shall  be  lawful  for  the  Court  of 
Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland  to  order  the  costs  of 
the  following  matters,  including  therein  all  reasonable  charges  and  expenses 
incident  thereto,  to  be  paid  by  the  promoters  of  the  undertaking  (that  is  to 
say)  :  the  costs  of  the  purchase  or  taking  of  the  lands,  or  which  shall  have  been 
incurred  in  consequence  thereof,  other  than  such  costs  as  are  herein  otherwise 
provided  for,  and  the  costs  of  the  investment  of  such  moneys  in  government  or 
real  securities,  and  of  the  reinvestment  thereof  in  the  purchase  of  other  lands, 
and  also  the  cost  of  obtaining  the  proper  orders  for  any  of  the  purposes  afore- 
said, and  of  the  orders  for  the  payment  of  the  dividends  and  interest  of  the 
sccuriries  upon  which  such  moneys  shall  be  invested,  and  for  the  payment  out  of 
Court  of  the  principal  of  such  moneys,  or  of  the  securities  whereon  the  same  shall 
be  invested,  and  of  all  proceedings  relating  thereto,  except  such  as  are  occasioned 
by  litigation  between  adverse  claimants :  provided  always,  that  the  costs  of  one 
application  only  for  reinvestment  in  land  shall  be  allowed,  unless  it  shall  appear 
to  the  Court  of  Chancery  in  England  or  the  Court  of  Exchequer  in  Ireland  that 
it  is  for  the  benefit  of  the  parties  interested  in  the  said  moneys  that  the  same 
should  be  invested  in  the  purchase  of  lands,  in  different  sums  and  at  different 
times,  in  which  case  it  shall  be  lawful  for  the  Court,  if  it  think  fit,  to  order  the 
costs  of  any  such  investments  to  be  paid  by  the  promoters  of  the  undertaking." 

Sect.  S2.  '*  The  costs  of  all  such  conveyances  shall  be  borne  by  the  promoters 
of  the  undertaking,  and  such  costs  shall  include  all  charges  and  expenses  incurred 
on  the  part  as  well  of  the  seller  as  of  the  purchaser,  of  all  conveyances  and 
assurances  of  any  such  lands,  and  of  any  outstanding  terms  or  interest  therein, 
and  of  deducing,  evidencing,  and  verifying  the  title  to  such  lands,  terms,  or 
interests,  and  of  making  out  and  furnishing  such  abstracts  and  attested  copies  as 
the  promoters  of  the  undertaking  may  require,  and  all  other  reaaonable  expenses 
incident  to  the  investigation,  deduction,  and  verification  of  such  title.*' 
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*  By  the  Chelsea  Bridge  and  Embankment  Act,  Stat.  9  &  *  284 
10  Vict.  c.  39,  the  Commissioners  of  Woods  ^d  Forests 
were  constituted  a  corporation  for  carrying  into  effect  the  purposes 
of  the  Act,  and  were  empowered  to  take  lands,  the  prices  to  be 
agreed  or  assessed  as  in  the  Act  mentioned.  And  by  the  44th 
section  of  the  Act  provision  was  made  for  the  payment  into  the 
Court  of  Chancery  of  moneys  exceeding  200/.  belonging  to  persons 
under  disability,  and  for  the  application  of  such  moneys ;  and  by 
the  49th  section,  for  the  payment  of  the  expenses  of  purchases  by 
the  commissioners.  The  exact  terms  of  these  two  sections  are  set 
out  below,  (a) 

(a)  9  &  10  Vict.  c.  89,  §  44.  *'  And  be  it  enacted,  that  if  any  money  shall 
be  agreed  or  assessed  to  be  paid  for  any  houses,  buildings,  ground,  tenements, 
or  hereditaments,  or  part  or  parts  thereof,  or  share  or  shares,  estate  or  estates, 
interest  or  interests  therein,  or  charge  or  charges  thereon,  or  for  any  other  right, 
matter,  or  interest,  of  what  nature  or  kind  soever,  purchased,  taken,  or  used  by 
▼irtue  of  this  Act,  which  shall  belong  to  any  body  politic,  corporate,  or  collegiate, 
/erne  covert^  infant,  lunatic,  or  other  person  or  persons  under  any  disability  or 
incapacity,  or  not  legally  entitled  absolutely  to  dispose  of  the  premises  by  the 
sale  of  which  such  money  shall  be  produced,  such  money  shall,  in  case  the  same 
shall  amount  to  or  exceed  the  sum  of  two  hundred  pounds,  with  all  convenient 
speed  be  paid  into  the  Bank  of  England  in  the  name  and  with  the  privity  of  the 
accountant-general  of  the  Court  of  Chancery,  to  be  placed  to  his  credit  there 
ex  parte  the  commissioners  of  her  Maje^ty^s  woods,  forests,  land  revenues, 
works,  an<l  buildings,  pursuant  to  the  method  prescribed  by  an  Act  passed  in 
the  twelfth  year  of  the  reign  of  his  late  Majesty  King  George  the  First,  intituled 
an  Act  for  the  better  securing  the  moneys  and  effects  of  the  suitors  of  the  Court 
of  Chancery,  and  to  prevent  the  counterfeiting  of  East  India  bonds  and  endorse- 
ment;3  thereon,  and  likewise  endorsements  on  South  Sea  bonds,  and  pursuant  to 
the  general  rules  and  orders  of  the  said  Court,  and  without  fee  or  reward, 
according  to  the  Act  of  the  twelfth  year  of  the  reign  of  King  (reorge  the  Second, 
intituled  an  Act  to  empower  the  High  Court  of  Chancery  to  lay  out  on  proper 
securities  any  moneys  not  exceeding  a  sum  therein  limited,  out  of  the  common 
and  general  cash  in  the  Bank  of  England,  belonging  to  the  suitors  of  the  said 
Court,  for  the  ease  of  the  said  suitors,  by  applying  the  interest  arising  therefrom 
for  answering  the  charges  of  the  office  of  accountant-general  of  the  said  Court, 
to  the  intent  that  such  money  shall  be  applied,  under  the  direction  and  with  the 
approbation  of  the  said  Court,  to  be  signified  by  an  order  made  upon  petition 
to  be  preferred  in  a  summary  way  by  the  body  or  bodies,  person  or  persons, 
who  would  have  been  entitled  to  the  rents  and  profits  of  the  said  houses,  build- 
ings, ground,  tenements,  or  hereditaments,  in  the  purchase  or  redemption  of  the 
land  tax,  or  towards  the  discharge  of  any  debt  or  debts,  or  such  other  incum- 
brances or  part  thereof  as  the  said  Court  shall  authorize  to  be  paid,  affecting  the 
same  houses,  buildings,  ground,  tenements,  or  hereditaments,  or  part  or  parts 
thereof,  or  share  or  shares,  estate  or  estates,  interest  or  interests  therein,  or 
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•  286        ♦  By  the  Westminster  Bridge  Act,  1863,  Stat.  16  &  17 

Vict.  c.  46f  the  appellants  were  constituted  a  corporation 

•  286    *  for  carrying  into  effect  the  purposes  of  that  Act ;  and  by 

the  13th  section  of  the  Act,  so  far  as  it  is  material  for 

•  237    *  the  purposes  of  this  report,  sects.  23  to  66,  both  inclusive 

(amongst  others),  of  the  Chelsea  Bridge  and  Embank- 
ment Act  were  to  be  deemed  to  be  in  the  Act  now  in  statement 
repeated,  with  the  alterations  necessary  to  make  the  same  appli- 

cfaarge  or  charges  thereon,  or  affecting  other  houses,  buildings,  ground,  tene- 
ments, or  hereditaments  standing  settled  therewith  to  the  same  or  the  like  uses, 
trusts,  intents,  or  purposes;  and  where  such  money  shall  not  be  so  applied, 
then  the  same  shall  be  laid  out  and  invested,  under  the  like  direction  and  appro- 
bation of  the  said  Court  in  the  purchase  of  other  messuages,  lands,  tenements, 
or  hereditaments,  which  shall  be  conveyed  and  settled  to,  for,  and  upon  such 
and  the  like  uses,  trusts,  intents,  and  purposes,  and  in  the  same  manner  as  the 
hereditaments  which  shall  be  so  purchased,  taken,  or  used  as  aforesaid  stood 
settled  or  limited,  or  such  of  them  as  at  the  time  of  making  such  conveyance 
or  settlement  shall  be  existing  undetermined  and  capable  of  taking  effect; 
and  in  the  mean  time,  and  until  such  purchase  shall  be  made,  the  said  money 
shall,  by  order  of  the  said  Court,  upon  application  thereto,  be  invested  by  the 
said  accountant-general  in  his  name  in  the  purchase  of  three  pounds  per  centum 
consolidated  or  three  pounds  per  centum  reduced  bank  annuities ;  and  in  the 
mean  time,  and  until  the  bank  annuities  shall  be  ordered  by  the  said  Court  to  be 
sold  for  the  purposes  aforesaid,  the  dividends  of  the  said  consolidated  or  reduced 
bank  annuities  shall  from  time  to  time  be  paid,  by  order  of  the  said  Court,  to 
the  body  or  bodies,  person  or  persons,  who  would  for  the  time  being  have  been 
entitled  to  the  rents  and  profits  of  the  houses,  buildings,  ground,  tenements, 
and  hereditaments  so  hereby  directed  to  be  purchased  in  case  such  purchase 
or  settlement  were  made." 

Sect.  49.  *' Provided  also,  and  be  it  enacted,  that  where  by  reason  of  any 
disability  or  incapacity  of  the  body  or  bodies,  trustee  or  trustees,  corporation, 
or  other  person  or  persons  entitled  to  any  houses,  buildings,  ground,  tenements, 
or  hereditaments,  or  part  or  parts  thereof,  or  share  or  shares,  estate  or  estates, 
interest  or  interests  therein,  or  charge  or  charges  thereon,  to  be  purchased  or 
taken  under  the  authority  of  this  Act,  the  purchase-money  for  the  same  shall  be 
required  to  be  paid  into  the  Bank  of  England  in  the  name  and  with  the  privity 
of  the  aocountant-general  of  the  Court  of  Chancery,  and  to  be  applied  in  the 
purchase  of  other  lands,  tenements,  or  hereditaments,  to  be  settled  to  the  like 
uses,  in  pursuance  of  this  Act,  it  shaU  be  lawful  for  the  said  Court  to  order  the 
expenses  of  all  purchases  from  time  to  time  to  be  made  in  pursuance  of  this  Act, 
or  so  much  of  such  expenses  as  the  said  Court  shall  deem  reasonable,  to  be  paid 
by  the  said  commissioners,  who  shall  from  time  to  time  pay  such  sum  or  sums 
ot  money  out  of  the  moneys  applicable  to  the  purposes  of  this  Act  as  the  said 
Court  shall  direct.*' 
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cable  to  the  new  bridge  and  approaches  anthorized  by  the  Act  and 
to  the  appellants. 

By  the  Westminster  Bridge  Act,  1859,  Stat.  22  &  28  Vict.  c. 
58,  the  appellants  were  constituted  a  corporation  for  the  purposes 
of  that  Act ;  and  by  its  third  section  the  powers  and  provisions 
of  the  Westminster  Bridge  Act,  1858,  were  extended  to  the  Act  of 
1859  in  terms  which  are  set  out  below,  (a) 

The  respondents  were  the  trustees  of  the  charity  estate  of  the 
parish  of  St.  Sepulchre,  in  the  city  of  London,  called  '^  Newcastle 
gift,"  referred  to  in  the  schedule  to  the  Westminster  Bridge 
Act,  1859,  as  •  the  owners  of  No.  7  New  Palace  Yard,  •  238 
a  property  which  the  Act  empowered  the  appellants  to  take 
for  the  purposes  thereof;  and  the  appellants  desiring  to  take  such 
property,  and  having  agreed  the  price  thereof  with  the  respondents 
at  8800/.,  paid  the  money  into  Court  under  the  44th  section  of  the 
Chelsea  Bridge  and  Embankment  Act,  as  incorporated  by  means 
of  the  13th  section  of  the  Westminster  Bridge  Act,  1858,  in  the 
Westminster  Bridge  Act,  1859. 

The  respondents  subsequently  entered  into  a  conditional  con- 
tract with  the  corporation  of  London  for  the  purchase  of  certain 
freehold  hereditaments  in  Thames  Street  for  3000/.  To  this  con- 
tract they  obtained  the  sanction  of  the  Court  of  Chancery  on  a 
petition  presented  by  them  for  the  purpose,  with  an  order  upon 
the  appellants  to  pay  them  their  costs  ^'  according  to  the  Act." 
A  difficulty  arose  before  the  registrar  in  drawing  up  this  order  in 

(a)  Weatminflter  Bridge  Act,  1869,  §  S.  **  All  the  powers  by  the  said  West- 
minster Bridge  Act,  1853,  either  expressly  or  by  reference  to  the  Acts  therein 
cited  or  either  of  them,  given  to  the  said  commissioners  of  her  Majesty^s  Works 
and  Public  Buildings,  with  regard  to  the  hereditaments  specified  in  the  second 
schedule  to  the  said  Westminster  Bridge  Act,  1853,  shall  be  given  to  and  are 
hereby  vested  in  the  said  commissioners  of  her  Majesty^s  Works  and  Public 
Buildings  with  regard  to  the  hereditaments  specified  in  the  schedule  hereto,  and 
all  the  provisions,  directions,  and  enactments  in  the  said  Westminster  Bridge 
Act,  1853,  either  expressly  or  by  reference  to  the  other  Acts  therein  cited,  or 
either  of  them,  contained  (except  as  herein  otherwise  specially  provided  for) 
shall  be  construed  in  all  respects  as  if  the  hereditaments  specified  in  the  schedule 
hereto  had  been  specified  in  the  second  schedule  to  the  said  Westminster  Bridge 
Act,  1853 :  provided  always,  that  nothing  herein  contained  or  referred  to  shall 
anthorixe  the  said  commissioners  of  her  Majesty's  Works  and  Public  Buildings 
to  exercise  any  compulsory  powers  for  taking  any  of  the  hereditaments  specified 
in  the  schedule  hereto  beyond  the  period  of  five  years  from  the  passing  of  this 
Acty  bat  daring  such  period  sach  powers  shall  continue  in  force.'* 
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respect  of  this  latter  part  of  it,  the  appellants  desiring  that  the 
order  should  in  terms  define  what  costs  they  were  to  pay.  The 
respondents  by  their  petition  claimed  to  have  their  costs  of  the 
sale  of  No.  7  New  Palace  Yard  to  the  appellants,  and  also  the 
costs  of  the  purchase  of  the  Thames  Street  freeholds  paid  by 
the  appellants ;  whilst  the  appellants  repudiated  any  liability  to 
pay  more  than  the  costs  of  the  reinvestment  of  the  purchase- 
money.  The  matter  was  brought  before  the  Vice-Chancellor  on 
motion  with  reference  to  the  minutes  of  the  order  and  argued ; 
and  his  Honor  thereupon  made  the  order  under  appeal. 

The  Solicitor- General  (Sir  Roundell  Palmer)  and  Mr.  HansoUj 
for  the  appellants,  contended  that  the  order  under  appeal  was 
wrong  in  directing  payment  by  the  appellants  of  the  costs  of  the 

sale  to  them.  They  commented  on  the  44th  and  49th  sec- 
*289    tions  of  the   Chelsea  *  Bridge  and  Embankment  Act  as 

incorporated  with  the  Westminster  Bridge  Acts,  and 
referred  to  In  re  StracharCe  Estate  (a)  and  In  re  Cherry^ %  Settled 
Mtates.  (i) 

Mr.  PontifeXy  for  the  respondents,  supported  the  order  under 
appeal,  and  contended  that  it  was  warranted  by  the  Lands  Clauses 
Act,  1845,  §§  1,  82,  which  must  be  taken  as  incorporated  with, 
although  not  mentioned  in,  the  subsequently  enacted  Chelsea 
Bridge  and  Embankment  Act,  or  either  of  the  Westminster  Bridge 
Acts.  The  Act  referred  to  Jn  re  StracharCs  JSsfate  (a)  was 
passed  antecedently  to  the  passing  of  the  Lands  Clauses  Act. 
Even  apart  from  that  consideration,  however,  and  upon  the  special 
Acts  here  in  question,  the  order  was  right.  Ex  parte  Eton  Col- 
lege, (jc) 

The  Solicitor-Gteneral,  in  reply. 

Judgment  reserved. 

1864.    February  17. 

The  Lord  Chancellor,  after  referring  shortly  to  the  facts  of  the 
case,  and  remarking  that  both  sides  had  been   willing  to  take 

{a)  9  Hare,  185.  (c)  20  L.  J.  (N.  S.)  Ch.  1. 

(h)  4DeG.,  F.  4kJ.  832. 
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the  rule  as  given  in  the  sections  of  the  Chelsea  Bridge  and  Em- 
bankment Act,  although  it  might  be  open  to  argument  whether 
the  real  effect  of  the  several  statutory  enactments  was  so  to  incor- 
porate that  rule  in  the  Westminster  Bridge  Acts  as  to  make 
it  an  intelligible  rule,  referred  to  the  44th  and  49th  *  sec-  *  240 
tions  of  the  Chelsea  Bridge  and  Embankment  Act,  and  pro- 
ceeded as  follows :  — 

The  44th  section  of  this  Act  is  material  in  this  way  only,  — that 
it  absolutely  directs  that  all  the  purchase-money  of  lands  belonging 
to  persons  who  are  under  disability  to  contract  to  sell  either  by 
reason  of  infancy,  coverture,  or  fiduciary  position,  when  paid  into 
Court  shall  be  applied  in  the  repurchase  of  other  lands  to  the  same 
uses,  and  in  the  mean  time  may  be  applied  in  temporary  invest- 
ments in  the  funds ;  and  shows  that  persons  under  disability  are 
not  given  by  these  Acts  of  Parliament  the  ordinary  powers  which 
trustees  have  of  deducting  their  reasonable  expenses  out  of  the 
capital  of  the  trust  funds  which  they  are  entitled  to  receive. 

The  49th  section  provided  in  effect  that  where  by  reason  of  dis- 
ability the  money  has  been  paid  into  Court  to  be  applied  ^^  in  the 
purchase  of  other  lands,  tenements,  or  hereditaments,  to  be  settled 
to  the  like  uses ; "  that  (in  a  shorter  form  of  expression)  is, 
wherever  purchase-money  has  been  paid  into  Court  under  the  44th 
section,  it  shall  be  lawful  for  the  Court  to  order  ^^  the  expenses  of 
all  purchases  from  time  to  time  to  be  made  in  pursuance  of  this 
Act,  or  so  much  of  such  expenses  as  the  said  Court  shall  deem 
reasonable  to  be  paid  by  the  said  commissioners." 

The  Vice-Chancellor,  construing  the  words  "  purchases  from 
time  to  time  to  be  made  in  pursuance  of  this  Act "  apart  from  the 
context,  has  held  them  to  refer  to  all  purchases  of  every  descrip- 
tion, including,  therefore,  purchases  made  by  the  appellants,  as 
well  as  purchases  made  by  persons  out  of  the  money  they  have 
received  from  sales  to  the  appellants  ;  and  it  is  stated  that 
his  Honor  not  only  so  decided  but  expressed  his  *  opinion  *  241 
that  such  decision  was  fortified  by  the  abstract  justice  of 
the  case. 

I  think,  however,  that  the  words  of  the  Act  to  which  I  have 
referred  must  be  taken  in  conjunction  with  their  context,  and  that 
considerations  of  abstract  justice  cannot  be  brought  in  in  a  matter 
of  positive  law  to  supply  a  casus  omissus  bv  a  departure  from  the 
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established  rules  of  interpretation.  In  addition,  his  Honor's  con- 
struction is  at  variance  with  the  decision  of  yice-Chancellor 
Turner  upon  identically  the  same  words  in  another  Act  in  In  re 
StracharCs  Estate  (a),  a  case  cited  before  him,  but  upon  the  earlier 
part  of  which  his  attention  appears  not  to  have  been  fixed. 

I  think,  however,  that  the  order  under  appeal  is,  in  fact,  correct. 

Every  one  must  feel  that  it  is  extremely  important  that  there 
should  be  means  of  reimbursing  to  persons  under  disability  the 
costs  properly  incurred  in  transactions  of  this  nature.  If  the 
trustee,  the  guardian,  the  corporation,  could  not  receive  the  costs 
incurred  in  prudent  management  attending  these  sales,  they  would 
be  delivered  over  bound  hand  and  foot  into  the  power  of  the  pro- 
moters of  undertakings  of  this  description.  On  many  occasions  it 
is  necessary  to  resort  to  a  jury,  and  great  expense  may  attend  the 
getting  up  the  case  before  the  jury,  so  as  to  insure  the  charity  or 
trust  or  the  infant  or  the  feme  covert  receiving  the  proper  price 
of  the  land ;  and  if  these  costs  cannot  be  either  deducted  out  of 
the  money  received  or  obtained  from  the  promoters  of  the  under- 
takings, the  person  whose  duty  it  is  to  protect  the  interests 
*  242  of  those  under  disability  would  be  compelled  *  of  necessity 
to  abstain  from  the  proper  performance  of  that  duty. 

It  was  from  considerations  of  this  kind,  I  think,  that  the  legis- 
lature passed  the  Lands  Glauses  Consolidation  Act,  and  I  accede 
to  the  argument  of  Mr.  Pordifex  in  the  present  case,  that  the 
rule  given  by  the  Lands  Glauses  Act  on  the  subject  of  costs  must 
be  considered  as  incorporated  as  to  a  part  of  that  rule  into  the 
subsequently  enacted  Chelsea  Bridge  and  Embankment  Act  and 
Westminster  Bridge  Acts. 

[His  Lordship  referred  to  the  Lands  Clauses  Act,  §  1,  and  pro- 
ceeded thus :  — ] 

The  general  provisions  of  the  Lands  Clauses  Act  on  the  subject 
of  costs  are,  therefore,  to  be  taken  as  an  integral  part  of  this 
Chelsea  Bridge  and  Embankment  Act,  unless  they  are  '^  expressly 
varied  or  excepted  by  such  Act."  If  the  particular  Act  itself  gives 
a  complete  rule  on  the  subject,  the  expression  of  that  rule  would 
amount  to  an  exception  of  the  subject-matter  of  the  rule  out  of  the 
Lands  Clauses  Act.    If,  however,  the  rule  given  by  the  particular 

(a)  9  Hare,  1S5. 
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Act  applies  only  to  a  portion  of  the  subject,  does  that  interfere 
with  the  rule  of  the  Lands  Glauses  Act  remaining  incorporated 
as  to  the  other  and  separate  part  of  the  same  subject  ? 

The  costs  in  matters  of  tliis  kind  are  divisible  into  two  separate 
parts.  There  are  the  costs  incurred  by  the  persons  whose  lands 
are  taken  anterior  to  the  money  coming  into  Court ;  and  there  are 
the  costs  of  the  reinvestment  of  that  money.  The  Lands  Glauses 
Act  lays  down  a  distinct  rule  with  regard  to  both,  —  the  provisions 
with  respect  to  the  costs  attending  the  sale  and  conveyances  being 
those  expressed  in  tlie  82d  section  of  the  Lands  Glauses 
Act.  These  provisions  are  distinct  *  and  separate,  and  *  243 
they  require  the  promoters  to  pay  those  costs  to  the  persons 
whose  lands  are  taken.  The  Ghelsea  Bridge  and  Embankment 
Act  contains  a  distinct  rule  with  regard  to  the  costs  after  the  pay- 
ment of  the  purchase-money  into  Gourt,  but  it  leaves  entirely 
untouched  the  subject  of  the  costs  incurred  anterior  to  that  time. 
The  rule  given  by  the  82d  section  of  the  Lands  Glauses  Act 
must,  therefore,  in  my  judgment,  be  recognized  as  being  part  of 
the  Ghelsea  Bridge  and  Embankment  Act,  there  being  nothing  in 
that  Act  to  vary  or  except  it  as  required  by  the  Ist  section  of  the 
Lands  Glauses  Act. 

In  thus  deciding,  I  am  in  no  way  deviating  from  my  own  de- 
cision in  In  re  Cherry* s  Settled  Estates,  (ji)  In  that  case  the  Act 
of  Parliament  under  which  the  land  was  taken  referred  to  an 
antecedent  Act  of  the  3  &  4  Vict.,  an  Act  passed  before  the 
Lands  Glauses  Act.  The  latter  Act  was,  therefore,  passed  over, 
and. the  rule  given  by  an  earlier  statute  adopted.  The  language 
of  the  Act  of  the  9  <&  10  Vict.  c.  34,  which  was  in  question  in  In 
re  Cherry's  Settled  Estates^  was  such  as  to  render  transactions 
under  it  as  though  they  had  been  transactions  under  the  antece- 
dent Act  of  the  3  &  4  Vict.,  and  to  pass  over  the  Lands  Glauses 
Act  altogether ;  and  it  followed  that  the  provisions  of  that  general 
Act  could  not  affect  such  transactions. 

In  the  present  case,  the  same  reasons  as  in  In  re  Cherry^ s  Settled 
Estates  compelled  me  to  dissent  from  the  Yic^-Ghancellor^s  view 
and  to  refuse  to  apply  the  Lands  Glauses  Act,  compel  me  to  apply 
the  provisions  of  that  statute.  The  reference  back  here  by  the 
Westminster  Bridge  Act,  1859,  is  to  the  Chelsea  Bridge  and 

(a)  4  De  G.,  F.  &  J.  8S2. 
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*  244  Embankment  *  Act,  Stat.  9  &  10  Vict.  c.  39.  An  in- 
tegral  portion  of  that  Act  consists  of  the  clauses  on  this 
subject,  which  are  contained  in  the  Lands  Glauses  Act,  and  which 
by  the  first  clause  of  this  latter  Act  are  incorporated  with  the  Act 
of  9  &  10  Vict,  save  so  far  as  they  are  expressly  excepted  or 
varied. 

Although,  therefore,  I  agree,  so  far  as  the  49th  section  of  the 
Chelsea  Bridge  and  Embankment  Act  is  concerned,  with  the  inter- 
pretation put  thereupon  by  the  Vice-Chancellor  Turner  rather  than 
with  that  which  it  has  received  from  the  Vice-Chancellor  Einders- 
LEY ;  yet,  accepting  that  limited  interpretation,  I  must  upon  the 
circumstances  of  this  case  direct  the  costs  to  be  paid  to  the 
respondents  in  conformity  with  the  Vice-Chancellor's  order,  de- 
fining that  the  costs  are  given,  so  far  as  they  are  directed  to  be 
given,  by  that  section  of  the  Lands  Clauses  Act,  which  is  to  be 
treated  as  if  it  were  part  of  the  Act  of  1859;  and  the  appellants 
must  pay  the  costs  of  the  appeal. 


♦245  *CURRIE  v.   LARKINS. 

1864.    February  20,  23.    Before  the  Lords  Justices. 

In  construing  a  prcnuptial  settlement,  it  must  be  considered  that  the  intention  of 
the  parties  to  it  was  to  provide  for  the  children  of  the  marriage  at  the  time 
when  those  children  would  require  provision  to  be  made  for  them,  and  a  con- 
struction which  would  exclude  a  son  who  attained  twenty-one  and  afterwards 
died  in  the  lifetime  of  his  surviving  parent,  cannot  be  adopted  in  the  absence 
of  words  absolutely  compulsory. 

The  language  of  such  a  settlement  may  be  controlled  by  its  general  intention. 

This  was  an  appeal  by  the  defendant  Catherine  Louisa  Graves, 
misnamed  in  the  bill  Louisa  Catherine  Graves,  from  parts  of  a 
decree  made  by  his  Honor  the  Vice-Chancellor  Stuart. 

On  one  part  of  the  appeal  a  compromise  was  arranged  at  the 
suggestion  of  the  Lords  Justices,  and  no  further  notice  of  it  is 
necessary. 

The  other  part  of  the  appeal  raised  the  question  of  the  con* 
struction  to  be  placed  upon  a  settlement  dated  the  2l8t  of  Janu- 
ary, 1828,  and  executed  prior  to  and  in  consideration  of  the 
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marriage  of  Harry  Meggs  Graves  and  Louisa  Seton  Larkins.  On 
this  point  the  Vice-chancellor  held  that  the  trust  funds  comprised 
in  the  settlement  vested  in  such  only  of  tlie  children  of  the  mar- 
.  riage  who  being  sons  attained  twenty-one,  or  being  daughters 
attained  that  age  or  married  under  it,  and  were  under  the  circum- 
stances of  the  case  divisible  in  moieties  between  the  appellant  and 
the  representative  of  John  Henry  Graves. 

There  were  several  children  of  the  marriage,  all  of  whom  died 
under  twenty-one  and  unmarried,  except  John  Henry  Graves  and 
the  appellant,  who  were  two  of  such  children,  and  both  of  whom 
attained  twenty-one.  John  Henry  Graves,  however,  died  a  bache- 
lor and  intestate  in  the  lifetime  of  his  father  Harry  Meggs  Graves, 
who  survived  his  first  wife  Louisa  Seton  Graves,  and  sub- 
sequently *  died,  having  previously  married  the  defendant  *  246 
Sarah  Catherine  Graves,  his  second  wife.  Walter  Farquhar 
Larkins,  the  remaining  defendant  to  the  origipal  bill,  was  the 
legal  personal  representative  of  Harry  Meggs  Graves  and  also  of 
John  Henry  Graves, 

The  bill  was  filed  by  tl^e  surviving  trustees  of  the  settlement, 
and  sought  (so  far  as  it  is  material  for  the  purposes  of  this  report 
to  state  it)  the  ascertainment  and  declaration  of  the  rights  and 
interests  of  all  parties  under  the  settlement,  and  the  distribution 
of  the  trust  funds  accordingly. 

The  defendant  Sarah  Catherine  Graves  became  bankrupt  after 
the  bill  was  filed,  and  her  interest  was  represented  by  the  defend- 
ant George  Maddox,  her  assignee. 

The  settlement  in  question  was  to  the  following  efiect :  — 

It  was  expressed  to  be  made  between  Harry  Meggs  Graves  of 
the  first  part,  Louisa  Seton  Larkins  of  the  second  part,  and  John 
Trotter,  the  respondents  Frederick  Currie  and  Alexander  Colvin 
and  William  Ainslie  of  the  third  part. 

It  commenced  with  various  recitals,  showing  that  a  sum  of  sicca- 
rupees  32,000  had  been  provided  on  the  part  of  Louisa  Seton 
Larkins,  and  was  invested  in  three  promissory  notes  of  the  East 
India  Company,  and  that  upon  the  treaty  for  the  intended  mar- 
riage it  had  been  agreed  that  the  said  three  promissory  notes 
should  be  transferred  to  John  Trotter,  Frederick  Currie  and  Alex- 
ander Colvin  and  William  Ainslie  upon  the  trusts  therein 
after  mentioned ;  and  further  recited  to  the  effect  *  that  *  247 
Harry  Meggs  Graves,  for  making  a  further  provision  for 
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Louisa  Seton  Larkins  and  the  childi'en  of  the  intended  marriage, 
had  executed  a  certain  bond  and  warrant  of  attorney  for  secur- 
ing another  sum  of  sicca-rupees  32,000. 

By  the  indenture  now  in  statement  it  was  then  witnessed  and 
covenanted,  declared  and  agreed,  by  and  between  the  several 
parties  thereto,  that  the  trustees  shduld  stand  possessed  of  the 
said  bond  and  warrant  of  attorney  upon  trust  for  Harry  Meggs 
Graves  until  the  intended  marriage  and  after  the  solemnization 
thereof,  to  hold  the  same  until  Harry  Meggs  Graves  should  pay  to 
them  the  said  sum  of  sicca-rupees  32,000,  and  upon  such  pay- 
ment to  deliver  up  the  same  bond  and  warrant  of  attorney  to 
Harry  Meggs  Graves  to  be  cancelled ;  and  upon  further  trust  to 
stand  possessed  of  the  sum  of  sicca-rupees  32,000,  or  such  part 
thereof  as  might  be  paid  by  Harry  Meggs  Graves,  as  the  same 
should  from  time  to  time  be  got  in  and  received,  upon  trust  to 
invest  the  same^  and  to  stand  possessed  of  the  same  fund  and 
securities,  upon  the  same  trusts  and  under  and  subject  to  such  and 
the  same  powers  as  were  therein  after  declared  or  expressed,  or  so 
many  of  them  as  might  be  then  in  being  or  capable  of  taking 
effect. 

It  was  further  witnessed  and  expressly  agreed  and  declared  by 
and  between  the  parties  thereto  that  the  trustees  should  stand 
possessed  of  the  said  three  several  promissory  notes  therein  before 
described  and  the  interest,  dividends,  and  annual  proceeds  thereof 
in  trust  for  Louisa  Seton  Larkins,  until  the  intended  marriage ; 
and  after  the  solemnization  thereof  to  pay  and  apply  the  annual 
proceeds  of  the  three  several  promissory  notes  or  of  the  invest- 
ments thereof  to  Harry  Meggs  Graves  and  his  assigns  for 
*  248  his  life,  for  the  joint  benefit  of  himself  and  Louisa  *  Seton 
Larkins,  and  after  his  decease  leaving  Louisa  Seton  Lar- 
kins hhn  surviving  in  trust  as  therein  mentioned.  And  after  the 
death  of  both  Harry  Meggs  Graves  and  Louisa  Seton  Larkins^ 
upon  trust  to  stand  possessed  of  all  and  every  the  said  trust  prem- 
ises, and  the  securities  respectively  whei*ein  the  same  should  or 
might  be  invested  or  laid  out,  for  the  benefit  of  all  and  every  the 
child  or  children  of  the  intended  marriage,  to  be  divided  between 
and  amongst  them  share  and  share  alike,  and  to  be  paid  or  as- 
signed to  such  child  or  children  respectively  at  their  respective 
age  or  ages  of  twenty-one  years  being  a  son  or  sons,  and  at  their 
respective  age  or  ages  of  twenty-one  years,  or  day  or  days  of 
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• 

marriage,  being  a  daughter  or  daughters,  whichever  should  first 
happen.  And  in  case  there  should  be  only  one  child  of  the  in- 
tended marriage,  then  in  trust  for  such  one  child  only,  and  to  be 
in  like  manner  paid  or  assigned  at  his  age  of  twenty-one  years 
being  a  son,  and  at  her  age  of  twenty-one  years  being  a  daughter, 
or  day  of  her  marriage,  which  should  first  happen  after  the  death 
of  the  survivor  of  Harry  Meggs  Graves  and  Louisa  Seton  Lar- 
kins. 

And  it  was  thereby  declared  and  agreed  by  and  between  the 
parties  thereto  that  the  share  or  shares  of  such  child,  if  only  one, 
or  children,  if  more  than  one,  should  become  and  be  deemed  a  vested 
and  transmissible  interest  (being  a  son  or  sons)  at  his  or  their  age 
or  respective  ages  of  twenty-one  years,  or  (being  a  daughter  or 
daughters)  at  her  or  their  age  or  respective  ages  of  twenty-one  years, 
or  day  or  days  of  marriage  respectively,  which  should  first  happen  after 
the  decease  of  the  survivor  of  Harry  Meggs  Graves'and  Louisa  Seton 
Larkins,  to  be  paid,  assigned,  or  transferred  within  six  months  next 
after  the  decease  of  the  survivor  of  Harry  Meggs  Graves  and 
Louisa  Seton  Larkins  to  such  of  the  said  children  as  *  should  *  249 
have  attained  the  age  of  twenty-one  years  being  a  son  or 
sons,  or  being  a  daughter  or  daughters  should  have  attained  the 
said  age  or  be  married  ;  but  with  respect  to  any  child  or  children 
being  a  son  or  sons  or  daughter  or  daughters  as  should  be  under 
the  age  of  twenty-one  years  or  unmarried  at  such  the  decease  of 
the  survivor  of  Harry  Meggs  Graves  and  Louisa  Seton  Larkins,  then 
in  trust,  as  to  the  share  or  shares  of  such  child  or  children  who 
should  be  so  under  the  age  of  twenty-one  years  or  unmarried  as 
aforesaid,  to  pay,  apply,  and  dispose  of  the  interest,  dividends, 
and  produce  thereof,  or  so  much  thereof  as  might  be  necessary, 

for  and  towards  the  education  and  maintenance  or  other  benefit  of 

* 

such  child  or  children,  according  to  their  respective  shares  and 
until  the  same  should  respectively  become  payable  in  manner 
aforesaid. 

And  it  was  thereby  declared  and  agreed  by  and  between  all  the 
parties  thereto  that  in  case  there  should  be  any  child  or  children 
who  should  survive  Harry  Meggs  Graves  and  Louisa  Seton  Lar- 
kins, and  should  die  before  he,  she,  or  they  being  a  son  or  sons 
should  have  attained  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  should  have  attained  the  said  age  or  been 
married  as  aforesaid,  then  and  in  that  case,  and  when  and  as  often  as 
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Buch  death  or  deaths  should  happen,  the  share  or  shares  of  any 
child  or  children  so  dying,  and  the  dividends,  interest,  and  annual 
produce  which  should  then  have  accrued,  or  afterwards  should 
or  might  accrue  on  the  same  respectively,  should  be  held  by  the 
trustees  in  trust  and  for  the  benefit  of  the  survivors  and  survivor 
of  the  said  children,  and  to  be  equally  divided  amongst  such 
survivors,  if  more  than  one,  share  and  share  alike,  and  to  become 
a  vested  and  transmissible  interest,  and  to  be  assigned  and  trans- 
ferred to  them,  her,  or  him  respectively  when  and  as  their, 
*  250  his,  or  her  original  parts  or  ♦  part,  shares  or  share  were 
and  was  before  vested,  and  to  be  paid  and  transferred  as 
aforesaid.  And  also  that  such  increased  share  or  shares  of  the 
said  trust  moneys  before  mentioned  as  might  have  accrued  to  any 
deceased  child  or* children  by  the  death  of  any  other  or  others  of 
them  should  from  time  to  time  survive,  accrue,  and  remain  over, 
togethe]f  with  and  in  the  same  manner  as  his,  her,  or  their  origi- 
nal portion  or  portions,  share  or  shares,  and  become  vested  and 
payable  at  the  same  time  therewith  ;  and  that  if  all  such  children 
except  one  should  die  before  the  said  portions  or  shares  of  the  said 
principal  moneys,  and  all  and  every  other  sum  and  sums  of  money 
should  become  vested  or  transmissible  as  therein  before  mentioned, 
or  in  case  there  should  be  only  one  such  child,  then  upon  this 
further  trust  that  the  trustees  should  stand  possessed  of  the  whole 
of  the  said  principal  moneys,  and  all  and  every  other  sum  and 
sums  of  money  as  therein  before  mentioned,  and  all  the  interest, 
dividends,  and  increase  thereof,  for  the  benefit  of  such  one  surviv- 
ing or  only  child,  to  become  a  vested  and  transmissible  interest  in 
such  surviving  or  only  child  on  his  or  her  attaining  the  age  of 
twenty-one  years  being  a  son,  or  day  of  marriage  being  a  daugh- 
ter, which  should  first  happen  after  the  decease  of  both  Harry 
Meggs  Graves  and  Louisa  Seton  Larkins. 

And  it  was  thereby  further  covenanted,  declared,  and  agreed 
between  and  by  all  the  parties  thereto,  that  in  case  there  should 
be  no  child  or  children  of  the  intended  marriage,  or  in  case  thei^ 
should  be  such  child  or  children,  but  they  should  respectively 
depart  this  life  in  the  lifetime  of  Harry  Meggs  Graves  and  Louisa 
Seton  Larkins,  or  in  the  lifetime  of  the  survivor  of  them,  then  the 
trust  premises  should  be  held  upon  trust  to  pay,  transfer,  and 
assign  the  whole  of  the  said  principal  moneys  and  all  and  every 
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other  sum  and  sums  of  money  thereby  assigned,  or  the 
securities  wherein  the  same  might  be  *  then  laid  out  or  *  251 
invested,  and  the  interest,  dividends,  and  increase  thereof,  to 
the  survivor  of  Harry  Meggs  Graves  and  Louisa  Seton  Larkins,  her 
or  his  executors,  administrators,  or  assigns ;  and  in  case  there  should 
be  such  child  or  children  who  should  survive  Harry  Meggs  Graves 
and  Louisa  Seton  Larkins,  but  depart  this  life  before  their,  his,  or  her 
said  proportion  or  share  should  become  vested  or  payable,  then  upon 
the  further  trust,  that  the  trustees  should  stand  possessed  of  the  said 
trust  moneys  and  estate  and  all  and  every  other  sum  and  sums  of 
money  thereby  assigned,  or  the  securities  wherein  the  same  might 
be  invested,  for  the  benefit  of  such  person  or  persons  as  the  sur- 
vivor of  Hatry  Meggs  Graves  and  Louisa  Seton  Larkins  should  by 
his  or  her  will  direct  or  appoint ;  and  in  case  of  no  such  direction 
or  appointment,  then  in  trust  for  the  next  of  kin  of  the  survivor  of 
Harry  Meggs  Graves  and  Louisa  Seton  Larkins  living  at  the  time 
of  the  decease  of  such  survivor. 

The  arguments  turned  upon  a  minute  criticism  of  the  language 
of  the  settlement. 

Mr.  Chreene  and  Mr.  J.  W.  Chitty^  for  the  appellant,  contended 
that  the  rule  laid  down  by  Lord  Thublow  in  Woodcock  v.  The  Duke 
of  Dorset^  (a)  that  in  family  cases  the  intention  of  the  parties  must 
govern  even  at  some  violence  to  the  language  they  have  used,  was 
a  rule  which  had  been  disapproved  of  by  subsequent  Judges,  and 
one  which  ought  not  to  be  applied  except  in  cases  precisely  similar, 
and  that  it  had  no  application  here,  as  the  language  of  the  settle- 
ment was  unambiguous ;  and  that  upon  the  true  construction  of 
the  present  settlement  children,  in  order  to  participate  in  the  trust 
funds,  must,  if  sons,  attain  twenty-one,  or  if  daughters,  at- 
tain that  age  *  or  marry,  and  also  must  survive  both  parents ;  *  252 
and  referred  to  Hope  v.  Lord  Clifden,  (6)  Howgrave  v.  Car- 
tiery  ((?)  Perfect  v.  Lord  Curzon.  (d)  Swallow  v.  BinnSj  (e)  Jopp  v. 
Woody  (^)  Whatford  v.  Moore^  (K)  Farrer  v.  Barker^  (i)  Wilson  v.^ 

(a)  3  Bro.  C.  C.  669.  (6)  6  Vca.  499. 

(c)  3  Vea.  &  Bea.  79;  S.  C,  G.  Coop.  66. 
Id)  5  Madfl.  442.  QC)  3  My.  &  Cr.  270. 

(0   1  K.  &  J.  417.  (i)   9  Hare,  737. 

(^)  28  Beav.  53. 
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Mount,  (a)  Hotchhin  v.  Humfrey^  (6)  Jeffery  v.  Jeffery,  (jc)  In  re 
Wollaston's  Settlement,  (d) 

Mr,  Bedwell  (JKr.  Matins  with  him),  for  the  trustees,  took  no 
part  in  the  argument. 

Mr.  Rasch,  for  the  defendant  Walter  Parquhar  Larkins,  in  sup- 
port of  the  decree  under  appeal,  contended  that  the  language  of  the 
settlement  was  ambiguous,  and  that  the  rule  laid  down  in  Woodcock 
V.  7%e  Ihike  of  Dorset  (e)  and  Howgrave  v:  Cartier  (^)  applied, 
and  added  to  the  authorities  already  mentioned  the  cases  of  Torres 
V.  Franco,  (K)  Clayton  v.  The  Earl  of  Glenyallj  (i)  Bulmer  v. 
Jay,  (A) 

Mr.  Bacon  and  Mr.  ^Martineau,  for  the  defendant  George 
Maddox,  took  the  same  line  of  argument,  and  contended  that  the 
verbosity  of  the  settlement  arose  from  the  draftsman's  fear  of  inter- 
fering in  any  way  with  the  life-estates  given  to  the  husband  and 
wife. 

Mr.  Greene  replied. 

*  253  *  During  the  arguments,  the  Lord  Justice  Knight  Bruce 
remarked  that  he  never  could  understand  the  meaning  of 
Lord  Thurlow's  concluding  words  in  Woodcock  v.  The  Duke  of 
Dorset,  (/)  ^'  the  intention  of  the  settlement  is  the  truth  and  honor 
of  the  case ; "  and  the  Lord  Justice  Turner  remarked  that  Lord 
Eldon's  criticism  in  Hope  v.  Lord  Clifden  (m)  on  Lord  Thurlow's 
decision  was  expressed  before  the  real  terms  of  the  settlement  in 
that  case  (n)  were  known. 

At  the  conclusion  of  the  arguments  their  Lordships  delivered 
their  judgments  as  follows :  — 

(a)  19  Beav.  292.  (d)  27  Beav.  642. 

(6)  2  Madd.  65.  (c)  8  Bro.  C.  C.  669. 

(c)   17  Sim.  26. 

Ig)  3  Vea.  &  Bea.  79 ;  S.  C,  G.  Coop.  66. 
(A)  1  Ru«8.  &  Myl.  649-^64.  (0   3  Bro,  C.  C.  669.  671. 

(0   1  Dr.  &  War.  1.  (m)  6  Ves.  499. 

Ik)  3  Myl.  &  K.  197. 

(n)  See  3  Vea.  &  Bea.  82,  note  (c)  ;  6.  Coop.  73,  note  (c).     . 
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The  Lord  Justice  Knight  Bruce.  —  Upon  the  construction  for 
which  tlie  appellant  contends  the  son  who  attained  majority  and 
his  family  would  have  been  equally  excluded,  if  that  son,  instead 
of  dying  a  bachelor,  had  died  in  his  father's  lifetime  leaving  a 
widow  and  children  surviving  the  father.  Neither  upon  principle 
nor  upon  authority,  considering  that  the  instiniment  was  a  pre- 
nuptial  settlement,  is  it  possible  to  adopt  such  a  construction  in  the 
absence  of  words  absolutely  compulsory.  If  the  words  are  abso- 
lutely compulsory,  they  must  be  submitted  to,  but  not  otherwise. 

It  seems  to  me  that,  looking  at  the  whole  of  this  remarkable 
instrument,  which  contains  a  much  greater  quantity  of  words  than 
of  meaning,  we  may  account  for  the  almost  marvellous  iteration  of 
the  survivorship  of  the  two  parents  by  the  anxious  wish  of 
the  framer  to  show  *  that  the  two  parents  and  the  survivor  *  254 
were  to  enjoy  every  thing  until  the  decease  of  the  survivor, 
whatever  number  of  children  there  migh{  be.  To  that  intention, 
to  tliat  nervousness,  —  if  I  may  use  such  an  expression,  —  do  I 
ascribe,  agreeing  as  I  do  with  Mr.  Bacon's  argument,  the  repeated 
mention  of  that  circumstance ;  and  taking,  as  we  must  take,  the 
whole  of  that  instrument  in  all  its  singular  clauses  from  beginning 
to  end  together,  an  intention  is  not,  in  my  judgment,  exhibited  to 
exclude  a  child  who  should  attain  his  majority  in  the  father's  life- 
time, although  not  surviving  the  father  or  mother. 

Accordingly  I  arrive  at  the  Vice-Chancellor's  conclusion ;  and 
while  I  fully  acknowledge  the  high  authority  of  the  case  of  Wood- 
cock V.  The  Duke  of  Dorset^  (a)  I  believe  that  I  should  have  myself 
decided  this  case  in  the  same  way  had  Woodcock  v.  The  Duke  of 
Dorset  never  existed. 

The  Lord  Justice  Turner.  —  I  agree. 

From  the  very  nature  of  this  instrument  it  must  be  considered 
that  «the  intention  of  the  parties  to  it  was  to  provide  for  the  chil- 
dren of  the  marriage  at  the  time  when  those  children  would  require 
provision  to  be  made  for  them.  Both  upon  principle  and  upon 
authority,  the  cases  have  all  been  dealt  with  upon  that  considera- 
tion. No  doubt  there  are  very  awkward  words  to  deal  with  in  this 
settlement ;  but  the  argument  on  the  part  of  the  appellant  rests 
upoD  two  points ;  first,  upon  the  gift  over,  which  is  said  to  be  the 

(a)  8  Bro.  C.  C.  669. 
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key  to  the  settlement ;  and  secondly,  upon  the  use  of  the 
*  255    words,  "  after  the  decease  *  of  the  survivor  of"  the  husband 

and  wife,  where  they  occur  in  the  settlement. 
It  is  not  disputed  that  if  it  was  clear  on  the  first  part  of  the 
settlement  that  these  children  were  to  take  vested  interests  at 
twenty-one  or  marriage,  then  the  circumstance  of  there  being  a 
gift  over  in  case  the  children  should  depart  this  life  in  the  life- 
time of  the  parents  would  not  destroy  the  vested  interests  of  the 
children  at  twenty-one  or  marriage ;  therefore  the  real  question 
to  be  considered  seems  to  me  to  be,  whether  upon  the  earlier  part 
of  the  settlement  there  is  not  clear  indication  of  intention  that  the 
children  should  take  vested  interests  at  twenty-one  or  marriage, 
notwithstanding  that  they  might  afterwards  die  in  the  lifetime  of 
their  parents. 

With  all  respect  to  the  argument  on  the  part  of  the  appellant,  I 
take  it  to  be  reasonably  clear  that  upon  the  true  construction  of 
this  settlement,  if  we  look  only  to  the  first  trusts  which  are 
declared  in  favour  of  the  children,  each  child  would  take  from  its 
birth  a  vested  interest ;  and  the  difficulty  arises  upon  the  clause 
which  provides  for  the  vesting,  and  which  is  in  these  terms: 
^^  And  it  is  hereby  declared  and  agreed  by  and  between  the  said 
parties  hereto,  that  the  share  or  shares  of  such  child,  if  only  one, 
or  children  if  more  than  one,  shall  become  and  be  deemed  a  vested 
and  transmissible  interest  (being  a  son  or  sons)  at  his  or  their 
age  or  respective  ages  of  twenty-one  years,  or  (being  a  daughter 
or  daughters)  at  her  or  their  age  or  respective  ages  of  twenty-one 
years,  or  day  or  days  of  marriage  respectively,  which  shall  first 
happen  after  the  decease  of  the  survivor  of  the  said  Harry  Meggs 
Graves  and  Louisa  Seton  Larkins." 

What  was  the  purpose  of  that  clause  ?  It  was,  as  I 
*  256  *  conceive,  inserted  for  the  purpose  of  preventing  the  oper- 
ation of  the  direct  trusts  for  the  benefit  of  the  children 
giving  a  vested  interest  to  each  child  upon  its  birth,  by  declaring 
that  the  children  should  take  vested  interests  only  at  twenty-one 
or  marriage.  The  object,  therefore,  of  the  clause  was  to  alter  the 
time  at  which  the  interests  of  the  children  were  to  vest ;  it  was 
not  to  alter  the  class  of  children  who  were  to  take.  It  did  not 
mean  that  no  child  should  take  who  did  not  survive  the  parents, 
but  it  meant  that  no  child  should  take  except  in  the  event  of 
attaining  twenty-one,  or  being  a  daughter  attaining  that  age  or 
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marrying.  If  we  were  to  adopt  the  construction  contended  for  on 
the  part  of  the  appellant,  the  effect  would  be  to  alter  the  class  of 
children  to  take,  and  not  merely  the  periods  at  which  those  who 
do  take  are  to  take  vested  mterests. 

It  seems  to  me  that  this  is  a  most  unreasonable'  and  unnatural 
construction  to  give  to  these  words,  and  we  must,  therefore,  see 
whether  some  other  couHtruction  cannot  be  given  to  the  words, 
"  after  the  decease  of  the  survivor  of  the  said  Harry  Meggs  Graves 
and  Louisa  Seton  Larkius;"  and  I  agree  with  my  learned  brother, 
that  the  true  meaning  of  these  words  upon  tlie  whole  settlement 
must  be,  that,  notwithstanding  the  vesting  at  twenty-one  or  mar- 
riage, nothing  contained  in  that  clause  should  interfere  with  the 
prior  interests  created  by  the  settlement. 

I  think  that  is  a  reasonable  construction  for  those  words ;  and 
I  should  be  deviating,  both  from  principle  and  authority,  if  I  were 
to  hold  that  the  children  who  attained  twenty-one.  in  the  lifetime 
of  the  parents  were  not  entitled  under  the  settlement. 

I  agree  with  the  opinion  of  the  Vice-Chancellor  on  *  this    *  257 
part  of  the  case,  and  the  appeal  in  this  respect  must  there- 
fore be  dismissed. 


In  the  Matter  of  ELIZABETH  STABLES,  a  Person  of  unsound 

Mind ; 

AND 

In  the  Matter  of  The  LUNACY  REGULATION  ACT,  1862. 

1864.    February  10,  13,  24.     Before  the  Lord  Chancellor  Lord  Westburt. 

The  Lunacy  Regulation  Acts  of  1853  and  1862  contain  no  machinery  by  means 
of  which  a  conveyance  of  the  legal  estate  of  a  married  woman  of  uniound 
mind  in  freehold  property  can  be  obtained;  and  in  a  case  where  this  was 
sought  an  order  was  made  simply  directing  a  sale,  and  declaring  all  beneficial 
interest  of  the  married  woman  bound  by  ijie  order. 

This  was  a  petition  presented  in  the  above  matters  by  Edwin 
Stables,  the  husband  of  Elizabeth  Stables,  a  person  of  unsound 
mind  not  so  found  by  inquisition. 

It  stated,  in  efifect,  the  wife^s  unsoundness  of  mind ;  that  no 
settlement  had  been  executed  on  the  marriage ;  that  the  wife  was 
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entitled,  subject  to  such  estate  as  the  petitioner  had  therein,  to 
an  undivided  thirteenth  share  of  two  freehold  properties,  the  value 
of  which  share  was  under  1000/.,  and  its  annual  value  was  about 
V6L  ;  that  the  cost  of  the  lunatic's  maintenance  was  nearly  70/.  a 
year,  which  the  petitioner  was  unable  to  pay,  but  that  if  her  sliare 
were  sold,  and  out  of  the  proceeds  35/.  were  paid  to  the  petitioner 
for  her  past  maintenance,  and  the  residue  of  the  proceeds  were 
invested,  and  out  of  the  capital  and  income  35/.  a  year  were  paid 
towards  the  lunatic's  future  maintenance,  the  petitioner  would 
then  pay  the  remainder  of  the  annual  sum  of  70/.  required  for  her 
maintenance ;  that  it  was  desirable  and  for  the  lunatic's  benefit 
that  her  share  should  be  sold  to  provide  for  her  maintenance ;  and 
that  agreements  had  been  entered  into  by  the  persons  interested 
in  eleven  of  the  other  thirteen  shares  of  the  property  on 
*  258  behalf  of  *  tliemselves,  and  so  far  as  they  could  on  behalf 
of  the  other  two  owners  (who  were  lunatics),  for  the  sale 
of  the  entirety  of  the  properties  on  terms  very  beneficial  to  every 
person  interested  in  the  proceeds  of  sale,  but  with  a  condition 
enabling  the  vendors  to  rescind  the  contracts  in  case  of  inability 
or  unwillingness  to  make  out  the  title  or  carry  out  the  contracts. 

It  prayed  for  the  sale  of  the  share  of  the  lunatic,  or  of  tlie 
lunatic  and  lier  husband  in  her  right,  in  the  properties,  and  asked 
that  the  contracts  for  sale  might  be  carried  out  on  her  behalf,  and 
for  an  authority  to  the  petitioner  to  concur  with  the  other  parties 
interested  in  the  sales,  and  to  receive  and  give  receipts  for  the 
lunatic's  sl\are  of  the  purchase-moneys,  and  to  execute  the  nec- 
essary conveyances  of  her  share  or  concur  in  conveying  the 
entirety  and  do  all  acts  necessary  for  completing  the  sales ;  and 
for  liberty,  out  of  the  lunatic's  one-thirteenth  of  the  purphase* 
moneys,  to  pay  one-thirteenth  of  tlie  costs  of  the  sales  and  pay  the 
costs  of  the  present  petition  when  taxed. 

By  the  12th  and  18th  sections  of  the  Lunacy  Regulation  Act, 
1862,  under  which  the  petition  was  presented,  powers  are  given  to 
the  Lord  Chancellor  sitting  ui  Lunacy,  where  the  property  of  a 
person  of  unsound  mind  not  so  found  by  inquisition  does  not 
exceed  1000/.  in  value  or  50/.  per  annum,  to  apply  it  for  his  or 
her  benefit  in  a  summary  manner  without  inquisition,  and  also  to 
sell  his  or  her  land  or  other  property  for  his  or  her  benefit.  The 
exact  terms  of  these  sections  are  set  out  above,  (a) 

(a)  Page  182,  note  (a). 
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The  petition  was  brought  before  the  Lord  Chancellor 
*  with  the  sanction  of  the  Lords  Justices  before  whom  it  *  259 
had  been  originally  brought,  tliere  being  no  precedent  to  be 
found  in  Lunacy  for  the  sale  of  the  estate  of  a  married  woman  who 
was  lunatic,  and  their  Lordships  doubting  whether  the  large  lan- 
guage of  the  Act  of  1862  would  render  a  conveyance  of  a  married 
woman's  estate  valid  without  the  examination  and  acknowledg- 
ment required  by  the  Fines  and  Recoveries  Act,  3  &  4  Will.  4, 
c.  74. 

Mr.  Charles  Woody  for  the  petitioner,  arguing  to  the  effect  stated 
in  the  Lord  Chancellor's  judgment,  referred  to  the  sections  of  the 
Lunacy  Regulation  Act,  1862,  just  mentioned,  and  also  to  the  17th 
section  of  that  Act.  He  further  commented  on  the  2d,  116th,  and 
139th  sections  of  the  Lunacy  Regulation  Act,  1853,  and  the  77th, 
79th,  and  80th  sections  of  the  Fines  and  Recoveries  Act,  Stat. 
3  &  4  Will.  4,  c.  74.  These  enactments,  so  far  as  they  are  ma- 
terial, are  respectively  set  out  below,  (a) 

(a)  Lunacy  Regulation  Act,  1862  (25  &  26  Vict.  c.  86),  §  17.  ••Every 
conveyance,  transfer,  charge,  or  other  disposition  made  or  executed  by  virtue  of 
this  Act,  and  every  payment  made  in  pursuance  of  this  Act,  shall  be  valid  to  all 
intents,  and  binding  upon  all  persons  whomsoever ;  and  this  Act  shall  be  a  full 
indemnity  and  discharge  to  the  governor  and  company  of  the  Bank  of  England, 
their  officers  and  servants,  and  all  other  persons  respectively,  for  all  acts  and 
things  done  or  permitted  to  be  done  in  pursuance  thereof,  or  of  any  order  of  the 
Lord  Chancellor  intrusted  as  aforesaid  made  or  purporting  to  be  made  under 
this  Act ;  and  such  acts  and  things  respectively  shall  not  be  questioned  or  im- 
peached in  any  Court  of  Law  or  Equity  to  their  detriment.^^ 

Lunacy  Regulation  Act,  1853  (16  &  17  Vict.  c.  70),  §  2.  ''In  this  Act, 
unless  there  be  something  in  the  subject-matter  or  context  repugnant  to  the 
construction,  — 

••  And  the  word  •  conveyance  *  shall  be  construed  to  comprehend  any  release, 
surrender,  assignment,  or  other  assurance,  including  all  acts,  deeds,  and  things 
necessary  for  making  and  perfecting  the  same ;  .  .  /^ 

Sect.  116.  ••  Where  it  appears  to  the  Lord  Chancellor  intrusted  as  aforesaid 
to  be'  just  and  reasonable,  or  for  the  lunations  benefit,  he  may  order  that  any 
estate  or  interest  of  the  lunatic  in  land  or  stock,  either  in  possession,  rever&ion, 
remainder,  contingency,  or  expectancy,  be  sold,  or  charged  by  way  of  mortgage, 
or  otherwise  disposed  of,  as  may  to  him  seem  most  expedient,  for  the  purpose 
of  raising  Money  to  be  applied,  and  may  accordingly  order  that  the  money  when 
raised  be  applied  for  or  towards  all  or  any  of  the  purposes  following :  — 

1.  The  payment  of  the  lunatic^s  debts  or  engagements ; 

2.  The  discharge  of  any  incumbrance  on  his  estates ; 
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February  24. 

*  260       *Thb  Lord  Chancellor. — The  question  which  arises 
upon  this  petition  is  whether,  in  the  event  of  a  sale  taking 

3.  The  payment  of  any  debt  or  expenditure  incurred  or  made  after  inquisi- 
tion, or  authorized  by  the  Lord  Chancellor  intrusted  as  aforesaid  to  be  incurred 
or  made,  for  the  lunatic'^s  maintenance  or  otherwise  for  his  benefit ; 

4.  The  payment  of  or  provision  for  the  expenses  of  his  future  maintenance ; 

5.  The  payment  of  the  costs  of  applying  for,  obtaining,  and  executing  the 
inquiry,  and  of  opposing  the  same ; 

6.  The  payment  of  the  costs  of  any  proceeding  under  or  consequent  on  the 
inquisition,  or  incurred  under  order  of  the  Lord  Chancellor  intrusted  as  afore- 
said; and, 

7.  The  payment  of  the  costs  of  any  such  sale,  mortgage,  charge,  or  other 
disposition  as  is  hereby  authorized  to  be  made. 

And  the  committee  of  the  estate  may  and  shall,  in  the  name  and  on  behalf  of 
the  lunatic,  execute,  make,  and  do  all  such  conveyances,  deeds,  transfers,  and 
things  relative  to  any  such  sale,  mortgage,  charge,  or  other  disposition  as  afore- 
said, and  for  elTectuating  this  present  provision,  as  the  Lord  Chancellor  intrusted 
as  aforesaid  shall  order/^ 

Sect.  139.  "  Every  surrender,  lease,  agreement,  deed,  conveyance,  mortgage, 
or  other  disposition  granted,  accepted,  made,  or  executed  by  virtue  of  this  Act 
shall  be  as  valid  and  legal  to  all  intents  and  purposes  as  if  the  person  in  whose 
name  or  place,  or  on  whose  behalf  the  same  was  granted,  accepted,  made,  or 
executed,  had  been  of  sound  mind,  and  had  granted,  accepted,  made,  or  executed 
the  same.'* 

Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74,  §  77).  "  That  after  the 
thirty-first  day  of  December  one  thousand  eight  hundred  and  thirty-three,  it 
shall  be  lawful  for  every  married  woman,  in  every  case  except  that  of  being 
tenant  in  tail,  for  which  provision  is  already  made  by  this  Act,  by  deed  to  dispose 
of  lands  of  any  tenure  and  money  subject  to  be  invested  in  the  purchase  of  lands, 
and  also  to  dispose  of,  release,  surrender,  or  extinguish  any  estate  which  she  alone, 
or  she  and  her  husband  in  her  right,  may  have  in  any  lands  of  any  tenure,  or  in 
any  such  money  as  aforesaid,  and  also  to  release  or  extinguish  any  power  which 
may  be  vested  in  or  limited  or  reserved  to  her  in  regard  to  any  lands  of  any 
tenure,  or  any  such  money  as  aforesaid,  or  in  regard  to  any  estate  in  any  lands 
of  any  tenure,  or  in  any  such  money  as  aforesaid,  as  fully  and  effectually  as  she 
could  do  if  she  were  a  feme  sole ;  save  and  except  that  no  such  disposition, 
release,  surrender,  or  extinguishment  shall  be  valid  and  effectual  unless  the 
husband  concur  in  the  deed  by  which  the  same  shall  be  effected,  nor  unless  the 
deed  be  acknowledged  by  her  as  herein  after  directed.  ..." 

Sect.  79.  '*That  every  deed  to  be  executed  by  a  married  woman  for  any  of 
the  purposes  of  this  Act,  except  such  as  may  be  executed  by  her  in  the  character 
of  protector  for  the  sole  purpose  of  giving  her  consent  to  the  disposition  of  a 
tenant  in  tail,  shall,  upon  her  executing  the  same,  or  aft;erwards,  be  produced 
and  acknowledged  by  her  as  her  act  and  deed  before  a  Judge  of  one  of  the 
superior  Courts  at  Westminster,  or  a  Master  in  Chancery,  or  before  two  of  the 
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place  of  the  undivided  thirteenth  *  share  which  is  vested   *  261 
in  the  petitioner  and  his  wife  in  her  right,  a  conveyance  can 
be  made  which  shall  be  effectual  to  pass  the  legal  estate. 

Under  the  l«Sth  section  of  the  Lunacy  Regulation  Act,  1862, 1 
have  the  same  powers  of  selling  and  conveying  this  undivided 
portion  of  freehold  estate  belonging  to  this  married  woman, 
as  I  should  have  had  if  she  *  had  been  found  a  lunatic  by  *  262 
inquisition.  The  powers  there  referred  to  are  those  given 
by  the  Lunacy  Regulation  Act,  1858,  §  116,  and  my  first  impres- 
sion was  that  the  concluding  words  of  that  section  were  sufficient 
to  enable  the  Lord  Chancellor,  intrusted  with  the  jurisdiction  in 
Lunacy,  to  confer  upon  the  committee  of  the  estate  a  statutory 
power  under  which  the  whole  estate  and  interest  legal  and  equi- 
table of  the  lunatic  might  be  effectually  conveyed.  If,  however, 
as  the  Act  says,  the  conveyance  to  be  made  is  to  run  ^^  in  the 
name  and  on  behalf  of  the  lunatic,"  it  cannot  be  considered  to  be 
made  in  the  exercise  of  any  statutory  power,  but  it  must  be  such 
a  conveyance  as  the  lunatic,  if  of  sound  mind,  would  himself  or 
herself  have  been  able  to  make. 

But  then  Mr.  Wood^  calling  my  attention  to  the  definition  of 
the  word  "  conveyance  "  as  used  in  the  Act  of  1853,  contained  in 
the  second  section  of  that  Act,  argues  that  it  includes  the  acknowl- 
edgment which  is  imposed  in  the  case  of  a  conveyance  by  a  mar- 
ried woman  by  the  Fines  and  Recoveries  Act  as  being  a.  necessary 
act  for  perfecting  the  conveyance. 

That  argument,  however,  would  lead  to  the  conclusion  that  the 
committee  of  the  estate  must  himself  vicariously  perform  these 
acts  which  by  the  Fines  and  Recoveries  Act  the  married  woman  is 
directed  to  perform  before  her  conveyance  can  be  effectual,  and  as 
the  condition  for  such  conveyance  taking  legal  effect ;  and  I  can- 
perpetual  commissioners,  or  two  special  commissioners,  to  be  respectively 
appointed  as  herein  after  provided.^^ 

Sect.  SO.  *'  That  such  Judge,  Master  in  Chancery,  or  commissioners  afore- 
said, before  he  or  they  shall  receive  the  acknowle'l<;ment  by  any  married  woman 
of  any  deed  by  which  any  disposition,  release,  surrender,  or  extinguishment 
shall  be  made  by  her  under  this  Act,  shall  examine  her,  apart  from  her  husband, 
touching  her  knowledge  of  such  deed,  and  siiall  ascertain  whether  she  freely  and 
voluntarily  consents  to  such  deed,  and,  unless  8hc  freely  and  voluntarily  consents 
to  such  deed,  shall  not  permit  her  to  acknowledge*  the  same ;  and  in  such  case 
such  deed  shall,  so  far  as  relates  to  the  execution  thereof  by  such  married  woman, 
be  void." 
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not  hold  that  the  Act  of  1858  intends  that  the  committee  of  the 
estate  is  to  produce  a  deed  before  one  of  her  Majesty's  Judges  or 
before  the  commissioners,  and  make  an  acknowledgment  and  go 
through  all  those  ceremonies  which  are  prescribed  to  be  observed 
hy  a  married  woman,  and  without  the  observance  of  which  the 
conveyance  by  the  married  woman  takes  no  effect  at  all. 

*  263   *  The  legislature  could  not  have   intended,  and  I  cannot 

hold  it  to  have  intended  or  construe  the  statute  as  enact- 
ing; that  these  solemnities  and  ceremonies,  if  they  cannot  be  gone 
through  personally,  should  be  gone  through  by  the  committee  of 
the  estate  of  the  married  woman  vicariously  in  her  name  and  on 
her  behalf;  that  every  ceremony  which  can  be  performed  by  any 
person,  if  of  sound  mind,  may  be  done  by  the  committee  vicari- 
ously, if  duly  authorized  and  empowered  by  that  other  person. 
Any  vicarious  execution  of  this  kind  must  be  assimilated  to  an 
execution  by  an  attorney  legally  authorized  to  act.  The  statute 
must  be  held  as  giving  to  the  committee  all  such  powers  in  the 
name  and  on  behalf  of  the  married  woman  as  can  be  properly 
exercised  by  her  representative  or  attorney.  But  the  statute  does 
not  enable  a  married  woman  to  be  examined  vicariously  by  her 
attornev,  and  I  cannot  therefore  hold  that  these  words  of  the 
statute,  however  large  they  may  be,  can  mean  that  in  the  case  of 
a  married  woman,  being  a  lunatic,  the  Court  is  empowered  under 
this  authority  to  pass  the  legal  estate,  which  cannot  be  taken  out 
of  the  married  woman  otherwise  than  by  the  provisions  of  the 
Fines  and  Recoveries  Act.  I  therefore  am  compelled  to  come  to 
the  conclusion  that  there  is  nothing  in  these  Acts  of  Parliament 
touching  the  authority  given  to  me  in  lunacy  which  enables  me  to 
direct  this  conveyance  to  be*  made,  or  enables  me  to  order  the 
committee  to  make  a  valid  conveyance  by  observing  those  cere- 
monies and  solemnities  which  the  law  requires  in  the  case  of  a 
married  woman. 

All  I  can  do,  therefore,  on  this  petition  is  to  order  the  sale, 
with  a  direction  that  the  petitioner  shall,  so  far  as  he  is  able  as 
representing  his  wife,  concur  in  the  conveyance,  and  a  declaration 

that  all  the  beneficial  interests  of  the  wife  will  be  bound  by 

*  264   my  order.     That  will  *  transfer  and  bind  the  beneficial  in- 

terests in  the  property  in  question,  and  bind  tlie  estate  of 
the  wife  in  the  hands  of  her  heir,  so  as  to  compel  him  to  give 
effect  to  the  sale  by  a  valid  conveyance.    The  effect  of  such  an 
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order  will  be  to  make  to  the  purchaser  a  valid  title,  though  it  will 
not  be  effectual  to  convey  to  him  the  legal  estate  in  this  individual 
portion  which  at  present  is  vested  in  this  married  woman. 

The  Lord  Chancellor's  order  as  drawn  up  (Entry  of  Orders, 
1864,  1865,  Book  No.  118,  p.  79),  after  a  recital  that  it  had  been 
established  to  his  Lordship's  satisfaction  that  Elizabeth  Stables 
was  a  person  of  unsound  mind  and  incapable  of  managing  her 
aflairs,  and  that  her  property  did  not  exceed  10002.  in  value,  was 
that  Edwin  Stables  should  be  authorized  to  recover  and  receive 
the  rents  of  the  one-thirteenth  share  of  Elizabeth  Stables  in  the  real 
estates  mentioned  in  the  petition  until  the  time  appointed  for  the 
completion  of  the  sales  in  the  petition  mentioned,  and  one-thir- 
teenth of  the  interest  (if  any)  payable  in  case  of  non-completion. 
It  then  ordered  that  he  should  be  also  authorized  '^  in  the  name 
and  on  behalf  of  the  said  Elizabeth  Stables,  to  concur  with  the 
other  parties  interested  in  the  "  estates  '^  in  making  and  carrying 
out  the  "  sales  thereof,  ^'  and  I  do  declare  all  beneficial  interest  of 
the  said  Elizabeth  Stables  in  the  said  estate  to  be  bound  by  this 
order."  Her  share  of  the  purchase-moneys  was  then  directed  to 
be  paid  into  Court ;  and  upon  such  payment  being  made,  Edwin 
Stables  was  ordered,  '^  in  the  name  and  on  behalf  of  the  said 
Elizabeth  Stables,  so  far  as  he  has  any  power  so  to  do  by  virtue  of 
this  order,  to  convey  the  said  share  of  the  said  Elizabeth 
Stables  in  the  said  hereditaments  *  to  the  "  purchasers.  *  265 
The  reasonable  cost,  charges,  and  expenses  of  Edwin  Stables 
of  the  petition,  and  incident  thereto  and  consequent  thereon,  were 
directed  to  be  taxed,  and  thereto  was  to  be  added  one-thirteenth  of 
his  costs  and  expenses  of  the  sales  and  the  total  amount  certified 
and  paid  out  of  the  moneys  in  Court.  The  remaining  portions  of 
the  order  are  not  material  for  the  purpose  of  this  report. 
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MACLEOD  V.   BUCHANAN. 

1864.    February  20,  27.    Before  the  Lords  Justices. 

A  stop  order  on  a  fund  in  Court,  however  general  in  its  terms,  is  nevertheless 
confined  in  its  operation  to  the  specific  portion  of  the  fund  in  respect  of  a 
dealing  with  which  the  order  is  made. 

A  purchaser  of  a  reversionary  share  of  a  fund  in  Court  obtained  a  stop  order 
extending  in  terms  to  the  whole  fund,  and  on  a  subsequent  purchase  of  a 
further  reversionary  share  in  the  fund  obtained  no  further  stop  order.  The 
vendor  of  this  latter  share  subsequently  created  a  charge  upon  it,  the  holders 
of  which,  afYer  the  reversionary  share  had  fallen  into  possession,  obtained  a 
stop  order  upon  the  interest  of  the  vendor  in  the  fund.  Held,  that  the 
holders  of  the  charge  were  entitled  to  priority  over  the  purchasers  in  res[)ect 
of  the  vendor^s  share  in  the  fund.^ 

Pa-  the  Lord  Justice  Turner.  —  Stop  orders  ought  to  be  drawn  up,  as  is  the 
practice,  so  as  to  express  in  distinct  terms  upon  the  face  of  them  that  they 
affect  only  the  share  and  interest  of  the  party  assigning. 

.  This  was  an  appeal  by  George  Percy  Elliott  and  Thomas  God- 
frey, Saiubrooke,  directors  and  trustees  of  the  General  Reversionary 
and  Investment  Company,  from  part  of  an  order  made  by  the 
Master  of  the  Rolls  on  three  petitions  presented  to  obtain  pay- 
ment out  of  Court  of  an  aggregate  sum  of  3402/.  58.  Id.  consols, 
standing  to  the  account  of  ^'  Jane  Macleod  and  her  children,"  and 
of  which  Jane  Macleod,  now  deceased,  had  been  tenant  for  life, 
and  the  dividends  thereon.  The  appeal  had  reference  to  so  much 
of  tlie  order  as,  in  respect  of  the  reversionary  share  in  the  fund 
of  Henry  Robert  Macleod,  one  of  the  children  of  Jane  Macleod, 
expectant  on  tlie  death  of  his  mother,  postponed  with  consequen- 
tial directions  the  security  made  by  him  in  favour  of  tlie  society 
to  that  subsequently  made  by  him  in  favour  of  Charles  Augustin 

Fran9ois  Rousselle  and  Jacob  Stier. 
*266        ♦The  case  in  the  Court  below  is  reported  in  the   33d 

volume  of  Mr.  Beavan's  Reports,  (a)  where  the  facts  are 
stated.  The  following  statement  of  them  is  in  substance  taken 
from  the  judgment  of  the  Lord  Justice  Turner  :  — 

The  principal  question  in  the  case  was  that  above  mentioned, 
viz.,  as  to  the  priority  of  incumbrances  on  the  above-mentioned 

(a)  Page  234. 

1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1696. 
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fnnd  in  Conrt  standing  to  the  account  of  Jane  Macleod  and  her 
children,  and  it  arose  thus :  — 

Henry  Robert  Macleod,  one  of  the  children,  being  entitled  to 
one^seventh  part  of  the  fund  in  remainder  expectant  on  the  death 
of  Jane  Macleod,  by  an  indenture  dated  the  23d  of  April,  1847, 
assigned  the  one-seventh  part  to  which  he  was  so  entitled  to  the 
trustees  of  the  General  Reversionary  and  Investment  Company. 

The  trustees  of  the  company  did  not  obtain  any  stop  order  on 
the  footing  of  this  assignment,  but  they  had  before  purchased  the 
reversionary  interest  of  Mary  Anne  Macleod,  another  of  the 
children  in  the  fund ;  and  on  the  occasion  of  this  purchase  they 
had  presented  a  petition  in  the  cause  jointly  with  Mary  Anne 
Macleod,  on  which  an  order  dated  the  12th  of  March;  1846,  was 
made,  whereby  it  was  ordered  that  no  part  of  the  fund  should  lie 
sold  out,  transferred,  or  otherwise  disposed  of  without  notice  to 
them. 

Henry  Robert  Macleod  afterwards,  on  the  5th  of  September, 
1860,  in  consideration  of  a  pre-existing  debt,  made  another  assign- 
ment, in  the  French  language  and  form,  whereby  (according  to 
the  translation  in  evidence  in  the  case)  he  assigned  all  his  share 
"of  a  sum  in  reversion,  the  life-interest  whereof  was 
reserved  by  my  late  father  *  for  the  benefit  of  my  mother,  *  267 
Mrs.  Jane  Buchanan,  which  sum  is  deposited  in  the  Court 
of  Chancery  in  England"  —  the  original  words  being  "la  rente 
viagdre  constitute  par  feu  mon  pdre  au  profit  de  ma  mdre  Madame 
Jane  Buchanan,  sur  la  Cour  de  la  Chancellerie  d'Angleterre  "  — 
to  the  respondents  Charles  Augustin  Fran9ois  Rousselle  and  Jacob 
Stier;  and  on  the  11th  July,  1862,  an  order  was  made  in  the 
cause  in  Chambers  on  the  petition  of  Messrs.  Rousselle  and  Stier, 
Henry  Robert  Macleod  appearing  upon  and  consenting  to  the 
application,  whereby  it  was  ordered  that  no  part  of  the  share  or 
interest  of  Henry  Robert  Macleod  in  the  fund  should  be  trans- 
ferred, sold,  or  otherwise  dealt  with  without  notice  to  them. 

Jane  Macleod,  the  tenant  for  life,  had  in  the  mean  time  died  on 
the  26th  June,  1862 ;  and  petitions  having  been  presented  on  her 
death  for  the  distribution  of  the  fund,  the  Master  of  the  Rolls  on 
the  hearing  of  these  petitions  made  the  order  under  appeal,  giving 
the  assignment  to  Messrs.  Rousselle  and  Stier  priority  over  the 
assignment  to  the  trustees  of  the  company. 

A  furtlier  question  was  raised  by  the  appeal,  whether  the  assign- 
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ment  to  the  respondents  Messrs.  Bousselle  and  Stier  extended  to 
the  whole  of  the  fund  in  Court,  which  was  the  aggregate  of  two 
funds;  one  of  which  was  given  by  the  will  of  the  testator  to 
Jane  Macleod  for  life  with  remainder  to  her  children ;  and  the 
other  of  which  was  part  of  a  fund  which  was  originally  given  to 
Jane  Macleod  absolutely  and  became  vested  in  her  husband,  but 
was  as  to  this  part  (the  husband  having  become  bankrupt)  settled 
by  order  of  the  Court  upon  the  same  trusts  as  those  affecting  the 
fund  given  by  the  will. 

*268  "^  Mr.  Selwyn  and  Mr,  Beavan^  for  the  appellants. — 
While  on  the  one  hand  no  negligence  can  be  attributed  to 
the  company  who  obtained,  in  1846,  a  general  stop  order  upon  the 
whole  fund,  there  was,  on  tlie  other  hand,  something  very  much 
like  fraud  in  the  manner  in  which,  and  not  until  after  the  death  of 
the  tenant  for  life,  Messrs.  Rousselle  and  Stier,  with  the  conni- 
vance of  Henry  Robert  Macleod,  and,  as  we  contend  upon  the 
documents  in  evidence,  with  notice  of  our  stop  order  (for  their 
order  of  1862  referred  to  the  accountant-generars  certificate, 
which  must  have  shown  our  stop  order),  obtained  their  special 
order.  But  that  order  was  powerless  to  avoid  the  general  order 
which  the  company  had  already  obtained,  and  the  nature  of  which 
was  of  itself  sufficient  to  render  it  unnecessary  for  them  to  get 
further  stop  orders  in  respect  of  otlier  subordinate  interests  in  the 
fund.  A  stop  order  is  a  public  notice  which  tells  all  the  world 
that  the  person  claiming  it  claims  an  interest  in  the  fund  stopped, 
and  puts  persons  who  tliereafter  intend  to  deal  with  the  fund  upon 
inquiry. 

[The  Lord  Justice  Turner.  —  Is  it  not  rather  analogous  to 
notice  to  a  trustee  ?  And  if  so,  as  in  the  case  of  a  trustee  there 
would  be  successive  notices,  should  tliere  not  in  the  case  of  a 
fund  in  Court  be  successive  stop  orders  ?] 

The  whole  doctrine  of  stop  orders  is  new ;  and  the  first  case 
upon  them  was  Greening  v.  Bechford^  (ja)  where,  indeed,  the  term 
"  stop  order  "  was  not  used,  and  which  was  decided  without  argu- 
ment, but  evidently  on  tlie  authority  of  Dearie  v.  Hall  (b}  and 

(a)  5  Sim.  195.  (6)  3  Russ.  1. 
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Loveridge  v.  Cooper,  (a)     But  the  present  case  differs  from  Green- 
ing V.  Beckford  (h)  in  that  there  is  here  no  evidence  that  Messrs. 
Rousselle  and  Stier  made  any  inquiry  at  the  accountant- 
general's  office  until  *  after  the  death  of  the  tenant  for  life.     *  269 

[The  Lord  Justice  Turner  referred  to  Foster  v.  Blackstone.  (c)] 

In  fact,  for  an  antecedent,  and  as  it  must  be  assumed  a  bad,  debt 
ihey  took  as  security  what  they  could  get :  they  in  no  way  advanced 
their  money  on  the  faith  of  the  fund  being  unincumbered. 

[  The  Lord  Justice  Knight  Bruce.  —  An  antecedent  debt  may 
be  a  valuable  consideration.] 

It  may,  but  at  the  time  when  these  gentlemen  took  their  security 
the  interest  of  the  company  was  a  vested  interest,  and,  as  such, 
ought  not  lightly  to  be  disturbed  ;  Cory  v.  Eyre ;  (d)  and  our 
position  of  holders  of  a  general  stop  order  on  the  whole  fund  is 
analogous  to  that  of  a  tenant  in  possession  of  an  estate,  into  the 
nature  of  whose  holding  it  behooves  persons  dealing  subsequently 
to  inquire,  if  they  would  be  safe.  Daniels  v.  Davison,  (e)  Bailey  v. 
Richardson,  (jg^  Bamhart  v.  Ghreenshidda,  (A)  Knight  v.  Bow- 
yer,  (i) 

On  the  other  point,  we  contend  that  the  words  of  the  assignment 
to  Messrs.  Rousselle  and  Stier  are  not  sufficient  to  carry  to  them 
the  interest  in  so  much  of  the  whole  of  the  aggregate  fund  here  in 
question  as  was  derived  under  the  testator's  will. 

Mr.  Baggallay  and  Mr.  George  Simpson,  for  Messrs.  Rousselle 
and  Stier,  in  support  of  the  decision  of  the  Master  of  the  Bolls. 

The  order  under  appeal  is  right.  The  Court  is,  with  respect  to 
money  standing  in  it,  in  the  position  of  a  trustee  for  the  benefit  of 
all  parties ;  and  a  stop  order  is  in  the  nature  of  notice  to  such 
trustee  of  the  assignment  which  it  is  intended  to  protect. 
The  stop  order  on  its  *  face  refers  to  the  petition  on  which  *  270 
it  is  founded,  which  must  consequently  be  looked  to,  which 

(a)  3  Rubs.  1,  80.  (c)  16  Yen.  249. 

(6)  6  Sim.  195.  (g)  9  Hare,  734. 

(c)  1  Myl.  &  K.  297.  (h)  9  Moore,  P.  C.  Cas.  18. 

Id)  1  De  6.,  J.  &  Sm.  149, 167  cztr.  (t)  2  De  6.  &  J.  421. 
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is  open  to  every  one,  and  which,  when  so  looked  to,  discloses  the 
specific  incumbrance  in  respect  of  which  the  application  for  the 
order  is  made.  The  mere  fact,  therefore,  of  the  appellants  having 
obtained  a  general  stop  order  is  nothing,  for  the  generality  of  the 
order  is  cut  down  by  the  statements  of  the  petition  on  which  it  is 
founded,  so  as  to  render  it  a  protection  only  to  the  specific  incum- 
brance in  respect  of  whiph  it  was  applied  for.  Indeed,  it  is  only 
on  admission  or  proof  of  the  specific  incumbrance  that  the  order 
can  be  made :  Winehdsea  v.  Garreti/j  (a)  —  a  case,  indeed,  decided 
before,  but  which  has  been  followed  since  the  General  Order  of  8d 
April,  1841,  (i)  which  was  in  force  when  the  appellants  obtained 
their  stop  order.  And  at  the  date  of  that  stop  order  no  assignment 
by  Henry  Robert  Macleod  was  in  existence ;  there  was,  conse- 
quently, no  such  assignment  which  could  be  protected  by  stop 
order ;  and  these  facts  appearing  on  the  search  made  by  the 
respondents  when  they  obtained  their  stop  order,  they  were  justi- 
fied in  treating  this  particular  share  as  uncharged.  The  conten- 
tion on  the  other  side,  if  correct,  would  lead  to  the  absurd  result  of 
enabling  a  person  havmg  a  very  small  interest  in  one  share  of  a 
fund  to  render  all  the  other  shares  unmarketable ;  to  say  nothing 
of  the  difficulty  of  upholding  such  contention,  when  one  of  the 
objects  of  a  step  order,  viz.,  the  taking  the  fund  out  of  the  order 
and  disposition  of  the  assignor,  is  considered.     Day  v.  Day,  ((?) 

On  the  second  point,  the  words  of  the  assignment  to  the 
*  271    respondents  refer  with  exactness  to  neither  portion  *  of  the 
aggregate  fund  in  Court,  and  therefore  must,  we  submit,  be 
taken  to  mean  the  whole  fund. 

Mr.  Beaveuj  in  reply.  —  At  the  conclusion  of  the  arguments, 
during  which,  in  addition  to  the  authorities  already  mentioned, 
reference  was  made  to  The  Duke  of  Bolton  y.  Williams  (d)  and 
Peto  V.  Hammond^  (e)  the  case  stood  over  in  order  that,  before 
their  Lordships  delivered  their  judgments,  the  usual  form  in 
which  stop  orders  were  drawn  up  might  be  ascertained. 

(a)  1  Beav.  223. 

(6)  Beav.  Ord.  Can.  161;  Consolidated  Orders,  26. 

(c)  23  Beav.  891 ;  1  De  G.  &  J.  145. 

Id)  4  Bro.  C:  C.  297,  480 ;  S.  C,  2  Ves.  Jr.  188. 

\t)  30  Beav.  495. 
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February  27. 

The  Lord  Justice  Knight  Bruce.  —  After  some  doubt  in  this 
case  I  have  arrived  at  the  conclusion  of  the  Master  of  the  Rolls  as 
to  the  effect  of  the  stop  order  of  1846,  which  was  in  its  terms  too 
large.  It  mentions,  however,  the  petition  upon  which  it  was 
founded,  and  that  petition,  when  read,  shows  the  nature  and 
extent  of  the  assignment  or  assignments  then  existing,  and  what 
alone  the  stop  order  of  1846  could  then  have  been  properly  intended 
to  protect.  It  appear;^  to  me  accordingly  to  have  been  only  so  far 
available,  and  the  French  securities  of  1860,  protected  by  the  stop 
order  of  the  11th  of  July,  1862,  must,  I  think,  prevail  over  the 
assignment  of  the  23d  of  April,  1847,  not  protected,  as  I  conceive, 
by  any  stop  order. 

The  French  documents,  which  are,  perhaps,  not  *  quite  *  272 
accurately  translated,  and  are  probably  not  originally  free 
from  inaccuracy,  relate  to  matters  of  English  form  and  law,  and 
ought  not  to  be  very  strictly  criticized.  Fairly  construed,  they 
seem  to  me  to  extend  to  Henry  Robert  Macleod's  shares  in  each 
part  of  the  fund  as  the  fund  existed  on  the  5th  of  September,  1860, 
without  regard  to  the  assignment  of  1847. 

The  Lord  Justice  Turner.  —  The  principal  question  in  this 
case  is  as  to  the  priority  of  incumbrances  on  a  fund  in  Court  stand- 
ing to  the  account  of  ^^  Jane  Macleod  and  her  children."  The 
question  of  priority  arises  thus :  — 

[His  Lordship  stated  the  facts  with  reference  to  the  principal 
question  in  the  case,  and  remarking  that  the  assignment  to  Messrs. 
Rousselle  and  Stier  clearly  extended  to  part,  and  that  for  the  pur- 
pose of  the  general  question  he  would  assume  it  to  have  embraced 
the  whole  fund,  proceeded  thus :  — "] 

In  my  judgment,  the  decision  of  the  Master  of  the  Rolls  is  right 
upon  this  point. 

It  is  true  that  the  order  obtained  by  the  trustees  of  the  company 
in  point  of  form  affected  the  whole  fund,  but  it  affected  it  in  point 
of  form  only.  Such  orders,  although  they  are  drawn  up  as  affect- 
ing the  whole  fund,  do  not  of  necessity  show  that  the  whole  fund 
has  been  assigned ;  for  every  such  order  must  affect  the  whole 
fund,  as  separate  portions  of  the  fund  cannot  be  dealt  with  whilst 
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the  whole  fund  remains  undivided.  The  form  of  the  order,  there- 
fore, cannot  be  taken  to  show  the  extent  of  the  interest  assigned ; 
but  for  this  information  recourse  must,  if  necessary,  be  had  to  the 
petition  on  which  the  order  is  founded,  and  which,  of  course, 
*  273  must  in  the  body  of  it  *  disclose  the  assignment.  In  most 
cases,  however,  as  in  this,  it  is  not  necessary  to  resort  to 
the  body  of  the  petition  for  this  information,  for  either  the  assignor 
joins  in  the  petition,  as  is  the  case  here,  or  is  served  with  it,  and 
this  appears  upon  the  order  itself,  which  thus  shows  by  whom  the 
assignment  has  been  made. 

It  was  urged  for  the  appellants  that  the  form  of  the  order  pur- 
porting to  affect  the  whole  fund  was  sufficient  to  put  any  subse- 
quent incumbrancer  upon  inquiry ;  but,  for  the  reasons  above 
given,  I  am  not  satisfied  that  this  could  be  so  m  any  case,  and  I 
am  quite  satisfied  that  it  could  not  be  so  in  this  case,  as  in  my 
opinion  the  order  obtained  by  the  trustees  must  be  taken  on  tlie 
face  of  it  to  have  shown  by  whom  the  assignment  was  made,  the 
assignor  being  a  copetitiouer. 

It  may  be  well  to  add  upon  this  part  of  the  case  that  the  course 
which  appears  now  to  be  generally  adopted  of  drawing  up  these 
stop  orders,  so  as  to  express  in  distinct  terms  upon  the  face  of 
them  that  they  affect  only  the  share  or  interest  of  the  party 
assigning,  ought,  in  my  opinion,  to  be  continued,  as  it  leaves  no 
room  for  the  doubt  which  has  been  raised  in  this  case. 

[His  Lordship  then  stated  the  further  question  raised  by  the 
appeal,  and  proceeded  thus :  — ] 

This  question  of  course  depends  upon  tlie  terms  of  the  assign- 
ment to  Messrs.  Bousselle  and  Stier,  and  having  regard  to  the 
terms  of  the  assignment,  and  especially  to  the  fact  of  there  being 
no  accurate  description  of  either  portion  of  the  fund,  I  think  the 
whole  fund  must  be  taken  to  be  affected  by  it. 

I  think  this  appeal  must  be  dismissed  with  costs. 
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1864.    February  29.    March  1.    Before  the  Lords  Justices. 

An  executor  who  has  not  proved  his  testator^s  will  may  be  made  a  party  to  a 
suit,  provided  he  has  acted  as  executor,*  and  it  is  not  necessary,  in  order  to 
maintain  the  bill  against  him,  to  prove  that  he  has  actually  received  money  in 
the  character  of  an  executor. 

Circumstances  under  which  a  person  named  as  an  executor  in  a  will  was  held  to 
have  so  acted  as  to  render  himself  liable  to  account  as  an  executor  and  pay 
costs  as  having  joined  in  a  vexatious  defence. 

This  was  an  appeal  by  the  defendant  Robert  Smith  from  so  much 
of  a  decree  of  Vice-Chancellor  Stuart  in  a  suit,  instituted  by  a 
creditor,  for  the  administration  of  the  estate  of  Captain  Charles 
William  Bell,  the  testator  in  the  cause,  as  in  directing  the  usual 
accounts,  and  ordering  the  defendants  to  pay  the  costs  up  to  the 
hearing,  included  the  appellant  in  the  scope  of  the  order. 

The  debt  of  the  plaintiff,  who  was  a  solicitor,  was  upon  a  guar- 
antee for  costs  signed  by  the  testator  on  behalf  of  his  son-in-law, 
the  Rev.  Charles  Edmund  Pewtrell  Wylde,  whose  affairs  were 
involved  in  litigation. 

Tlie  defendants  in  the  suit  were  the  testator's  widow  Elizabeth 
Bell,  his  daughter  Cecilia  Fewtrell  Wylde,  the  widow  of  the  Rev. 
Charles  Edmund  Pewtrell  Wylde,  who  had  died,  and  the  appel- 
lant ;  these  three  persons  having  been,  by  the  joint  effect  of  the 
testator's  will  and  codicil,  made  respectively  in  1852  and  1856, 
appointed,  with  the  Rev.  William  Brown,  trustees  and  executors 
thereof. 

Tlie  will  and  codicil  were  proved  on  the  6th  of  April,  1857,  the 
testator  having  died  in  the  preceding  month,  by  the  defendants 
Elizabeth  Bell  and  Cecilia  Pewtrell  Wylde  alone,  power  being 
reserved  to  make  a  grant  of  probate  to  William  Brown  and  the 
appellant  also  when  they  should  apply  for  it.  (a) 

•The  bill,  which  was  filed  on  the  1st  of  January,  1861,  *  275 
charged  that  the  appellant  had  since  acted  as  an  executor 

(a)  The  Act  20  &  21  Vict.  c.  77  (of  which  see  §  79),  did  not  come  into 
operation  till  January,  1858. 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  252. 
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and  as  a  trustee  in  the  execution  of  the  trusts  of  the  testator's 
will,  and  had,  by  letter  written  to  the  plaintiff's  solicitor,  admitted 
that  fact ;  but  that  William  Brown  had  in  no  way  acted,  and  sought 
simply  the  usual  accounts  but  as  against  all  the  defendants. 

The  defendants  Elizabeth  Bell  and  Cecilia  Fewtrell  Wylde  and 
the  appellant  were  represented  by  the  same  solicitor  in  the  suit, 
but  nevertheless  seyered  in  their  defence,  and  put  in  separate 
answers. 

The  answer  of  the  respondents  Elizabeth  Bell  and  Cecilia  Few- 
trell Wylde  set  up  as  a  defence  and  at  considerable  length  the 
inyalidity  of  the  guarantee  on  which  the  plaintiff  claimed  against 
the  testator's  estate,  and  adverted  to  the  fact  that  on  the  12th  of 
March,  1861,  they  had  filed  a  cross-bill  against  the  plaintiff  in  this 
suit  as  defendant  to  impeach  it.  They  also,  to  the  best  of  their 
respective  belief,  denied  that  the  appellant  had,  since  the  grant  of 
probate  in  April,  1857,  acted  as  executor  of  the  testator  or  as 
trustee  in  the  execution  of  the  trusts  of  his  will,  or  that  he  had, 
by  letter  written  to  the  plaintiff's  solicitor,  admitted  the  fact,  or 
that  William  Brown  had  renounced  probate  or  disclaimed.  They 
further  stated  that,  speaking  to  the  best  of  their  respective  belief, 
neither  William  Brown  nor  the  appellant  had  in  any  manner  acted 
as  the  testator's  executor  or  in  the  execution  of  the  trusts  of  his 
will,  and  that  they  believed  that  they  the  answering  defendants 
had  become  and  were  then  the  sole  legal  personal  representatives 
of  the  testator.  * 

The  appellant,  by  his  answer,  stated  in  effect  that  after  the  tes- 
tator's death  the  plaintiff's  solicitor  wrote  to  inform  him 
*  276  that  the  plaintiff  held  the  guarantee  above  *  referred  to ; 
that  the  appellant,  although  he  had  been  the  testator's 
solicitor  from  a  time  anterior  of  the  date  of  the  guarantee  down 
to  his  death,  had  never  heard  of  the  guarantee  before,  and  wrote 
to  the  respondent  Cecilia  Fewtrell  Wylde  for  information  about 
it;  and  that  in  reply  to  his  application,  she  informed  him  that 
the  testator  had  signed  some  paper  at  her  husband's  request,  and 
which  her  husband  had  told  her  was  a  mere  nominal  thing ;  and 
that  she  added  that  her  father  was  too  ill  at  the  time  when  he 
signed  the  said  paper  to  understand  what  he  was  doing,  and  that 
she  did  not  know  what  was  its  purport  or  effect.  The  appellant 
went  on  in  the  sixth  paragraph  of  his  answer,  which  was  adverted 
to  in  the  judgment  of  the  Lord  Justice  Tobneb,  to  say :  ^*  The  said 
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Charles  William  Bell  had  had  an  attack  of  apoplexy  shortly  before 
the  date  of  the  said  guarantee,  and  I  verily  believe  that  at  the 
date  of  the  said  guarantee  he  was  utterly  incompetent  to  attend  to 
or  comprehend  matters  of  business."  He  then  went  on  to  state 
in  effect  that  at  the  time  when  he  received  the  defendant  Cecilia 
Fewtrell  Wylde's  reply  to  his  application,  he  was  carrying  on  busi- 
ness as  a  solicitor  in  partnership  with  his  son  at  Richmond,  in 
Surrey,  under  the  firm  of  Smith  &  Son  ;  and  that  the  firm  then 
acted  as  solicitors  for  the  defendants  Elizabeth  Bell  and  Cecilia 
Fewtrell  Wylde,  who  were  the  executors  of  the  testator;  and 
that  upon  receipt  of  the  defendant  Cecilia  Fewtrell  Wylde's  said 
reply,  the  firm  wrote  to  the  plaintiff's  solicitor  the  following 
letter :  — 

"  Richmond,  Surrey,  Nov.  26, 1858. 
"  Dear  Sir,  —  Mrs.  Bell  and  her  daughter  Mrs.  Wylde  are  the 
executrixes  of  the  late  Captain  Bell's  will,  and  they  have  proved 
it. 

*  "  They  are  both  on  the  continent ;  and  with  reference  *  277 
to  the  undertaking  signed  by  Captain  Bell,  Mrs.  Bell  informs 
us  that  it  was  obtained  by  fraud  and  misrepresentation,  and  was 
never  read  over  or  explained  to  him,  he  being  completely  deaf  and 
blind,  as  you  know ;  and  at  the  time  of  signing  it  was  slowly  re- 
covering from  a  fit  of  apoplexy. 

"  Knowing  what  sufferers  they  have  been  through  Mr.  F.  Wylde, 
we  cannot  think  that  you  will  further  embarrass  them  by  any  pro- 
ceedings which  would  not  benefit  you. 

"  We  are,  dear  Sir, 

"  Yours  very  faithfully, 

*^  Smith  &  Son. 
«  To  John  Philpot,  Esq., 

*'  20  Montague  Street,  Russell  Square." 

He  then  repeated,  as  from  information  gained  from  the  defend- 
ants Elizabeth  Bell  and  Cecilia  Fewtrell  Wylde,  or  one  of  them, 
the  statements  in  their  answer  as  to  the  circumstances  under  which 
the  guarantee  had  been  signed  by  the  testator ;  admitted  the  reser- 
vation in  April,  1857,  of  power  to  make  a  grant  of  probate  to  him- 
self and  William  Brown,  when  they  should  respectively  apply  for  it ; 
and  denied  that  he  had  ever  acted  as  executor  of  the  testator  or  as 
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j  a  trustee  in  the  execution  of  the  trusts  of  his  will.    He  admitted 

that,  in  answer  to  a  letter  of  Mr.  Philpot,  the  plaintifTs  then  agent, 
inquiring  who  were  the  executors  of  the  testator,  his  firm  wrote 
the  following  letter :  — 

j  "  Richmond,  S.  W., 

I  "  7th  April,  1857. 

>    "  Dear  Sir,  —  The  executors  of  the  will  of  the  late  Captain 
I  Bell  are  his  widow  and  daughter  and  our  Mr.  Robert  Smith. 

*  278   *  The  will  has  been  proved  ;  but  we  have  not  yet  received 

the  probate.     We  act  for  the  executors. 

"  Very  faithfully  yours, 
I  "  Smith  &  Son. 

"  John  Philpot,  Esq." 

He  stated  that,  in  so  far  as  such  letter  might  be  considered  as  im- 
plying that  he  had  proved  the  said  will  or  was  acting  as  an  executor, 
the  statement  therein  was  erroneous,  and  that  save  and  except  the 
said  letter  of  the  7th  of  April,  1857,  and  speaking  to  the  best  of 
his  recollection  and  belief,  he  denied  that  he  had,  by  letter  written 
to  the  plaintiflTs  solicitor,  admitted  that  he  had  acted  in  the  execu- 
tion of  the  trusts  of  the  testator's  will  after  the  bill  was  filed  ;  but 
that,  before  the  interrogatories  were  delivered,  he  had  informed  the 
plaintifTs  solicitor  that  he  had  never  acted  as  an  executor  or  trus- 
tee of  the  testator's  will.  He  also  stated  that,  to  the  best  of  his 
belief,  William  Brown  had  not  renounced  probate  or  disclaimed ; 
but  admitted  that  William  Brown  had  not  in  any  manner  acted  as 
executor  of  Charles  William  Bell,  or  in  the  execution  of  the  trusts 
of  the  testator's  will ;  and  submitted  that  the  defendants  Elizabeth 
Bell  and  Cecilia  Fewtrell  Wylde  became  and  were  Ihen  the  sole 
legal  personal  representatives  of  Charles  William  Bell. 

He  further  stated  in  effect  that  he  knew  nothing  about  the  tes- 
tator's personal  estate,  but  that  he  believed  that  the  testator  had  a 
life-estate  in  some  copyhold  property  at  Richmond.  He  denied 
that  any  part  of  the  personal  estate  had  been  possessed,  got  in,  or 
received  by  him,  or  by  his  order  or  for  his  use,  or  that  any  part  or 
parts  thereof  had  been  sold  by  him  or  under  his  order  or  authority ; 
and  he  concluded  by  stating  that  he  had  never  acted  and  did  not 
desire  to  act  in  the  trusts  reposed  in  him  by  the  testator's 

*  279   will,  and  he  thereby  disclaimed  *  such  trusts,  and  all  right, 
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title,  interest,  and  powers  in  and  hj  the  will  given  to  or  vested 
in  him. 

The  two  answers  having  been  filed  on  the  13th  of  March,  1861, 
and  the  cross-bill  in  Bell  v.  Vickers  having  been  filed  on  the  preceding 
day,  the  appellant  in  June,  1861,  amended  his  bill,  the  amendments 
extending  to  very  great  length  indeed,  and  being  mainly  directed 
to  show  the  validity  of  the  guarantee,  which  had  been  impugned  in 
the  answers  and  by  the  cross-bill.  The  amended  bill  in  the  original 
suit  contained  a  special  addition  to  the  prayer  of  the  original  bill 
(which  with  an  immaterial  variation  was  allowed  to  remain  in 
the  amended  bill),  to  the  effect  that  it  might  be  declared  that  the 
guarantee  was  absolutely  binding  upon,  and  that  the  amount  due 
thereon  ought  to  be  paid  out  of  the  estate  of  the  testator ;  or  if  for 
any  reason  the  Court  should  be  of  opinion  that  the  same  was  not  as 
against  all  persons  binding  upon  the  testator's  estate,  then  that  it 
might  be  declared  that  the  same  was  valid  and  binding  upon  the 
testator's  estate  as  against  the  defendants  Elizabeth  Bell  and 
Cecilia  Fewtrell  Wylde,  and  to  the  extent  of  the  estate  of  interest 
therein  to  which  the  said  defendants  respectively  were  (or  but  for 
the  sum  required  to  pay  such  guarantee  would  have  been)  enti- 
tled. 

The  amended  bill  retained  the  charges  as  to  the  appellant  having 
acted  as  executor,  and  as  to  his  having  admitted  the  fact,  and  as  to 
William  Brown's  not  having  acted,  which  are  above  referred  to ; 
substituted  for  an  allegation  in  the  original  bill  that  the  defend- 
ants had  got  in  and  possessed  themselves  of  the  testator's  personal 
estate  to  a  considerable  amount,  an  allegation  that  the  respondents 
Elizabeth  Bell  and  Cecilia  Fewtrell  Wylde  had  done  so  with  the 
appellant's  privity,  and  added  a  statement  .that  the  appellant  ^'  now 
alleges  that  he  has  not  received  any  part  of  the  estate  of  the  said 
testator." 

*  It  did  not,  in  point  of  fact,  appear  that  the  appellant  had  *  280 
received  any  part  of  the  testator's  estate. 

An  answer  of  the  respondents  Elizabeth  Bell  and  Cecilia  Few- 
trell Wylde  having  been  put  in  to  the  amended  bill,  to  which  the 
appellant  was  not  interrogated,  evidence  was  gone  into  on  both 
sides.  That  in  opposition  to  the  plaintiff  was  described  as  ^^  filed 
on  behalf  of  the  defendants,"  and  included  an  affidavit  of  the 
appellant  supporting  the  case  of  the  respondents  Elizabeth  Bell 
and  Cecilia  Fewtrell  Wylde. 
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The  general  scope  of  the  evidence  in  the  case  appears  from  the 
judgments  of  the  Lords  Justices. 

At  the  hearing  the  Yice-Chancellor  upheld  the  guarantee,  and, 
thinking  the  defence  which  had  been  set  up  vexatious,  made  the 
decree  now  under  appeal. 

The  appeal  being  in  form  an  appeal  from  part  only  of  the  decree 
of  the  Court  below, 

Mr.  Bacon^  for  the  appellant,  claimed  the  right  to  begin. 

Their  Lordships,  however,  held  that  the  appellant's  appeal  was 
in  fact  an  appeal  from  the  whole  decree  of  the  Court  below,  so  far 
as  it  concerned  him,  and  that  the  plaintiff's  counsel  ought  to  begin. 

Mr.  Malins^  Mr.  Oreene^  and  Mr.  E.  F.  Smithy  for  the  plaintiff, 
accordingly  began,  and  contended  that  the  decree  of  the  Court 
below  was  right.  The  appellant  had  sufficiently  accepted  and 
acknowledged  that  he  had  accepted  the  position  of  executor,  and 
therefore  was  properly  made  a  defendant,  although  he  had  not 

proved.  It  was  right  also  to  make  him  pay  costs,  as  he 
*  281   had  actively  *  participated  in  the  vexatious  defence  set  up 

by  the  defendants  Elizabeth  Bell  and  Cecilia  Fewtrell  Wylde. 

They  referred  to  Semloe^s  Case^  (a)  Webster  v.  Spencer j  (6) 
Davies  v.  Williams^  ((?)  Dyson  v.  Morris^  (d)  Strickland  v.  Strick- 
land^ (e)  Lowe  v.  Jolliffe,  (^)  Oummins  v.  OumminSy  (A)  Long  v. 
Symes.  (t) 

Mr.  Bacon  and  Mr.  Druce^  for  the  appellant,  argued  that  the 
decree  of  the  Court  below  was  wrong.  Whatever  the  appellant 
might  have  done  was  done  alio  intuitu^  and  with  no  intention  of 
investing  himself  with  the  character  of  an  executor,  and  he  ought 
not  to  have  been  made  a  defendant  to  the  original  bill ;  still  less 
to  the  amended  bill  filed,  as  that  had  been,  after  his  answer  had 
been  put  in  denying  on  oath  that  he  had  acted.  It  was  a  mistake, 
too,  on  the  facts  to  say  that  he  had  actively  participated  in  the 
defence  of  the  other  defendants.  That  he  defended  the  suit  sepa- 
rately was  evidenced  by  the  fact  of  his  having  put  in  a  separate 

(a)  9  Rep.  865.  (e)  12  Sim.  253. 

(6)  3  B.  &  Aid.  360.  {g)  1  Wm.  Bl.  365. 

(e)   1  Sim.  5.  (A)  3  Jo.  &  Lat  64. 

(d)  1  Hare,  413.  (0  3  Hagg.  Eoc.  Caa.  771. 
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answer,  and  the  plaintiff  was  answerable  for  the  statements  con- 
tained therein,  as  he  alone  was  responsible  for  the  form  of  the 
interrogatories  to  which  such  statements  were  answers. 

A  reply  was  not  heard. 

The  Lord  Justice  Knight  Bruce.  —  There  are  two  questions 
upon  this  appeal,  —  one  a  question  of  pleading,  the  other  a  question 
of  evidence. 

*  With  regard  to  the  first,  the  actual  state  of  the  record,  ♦  282 
the  original  bill  having  received  considerable  amendments, 
is  such  as  to  throw  some  obscurity  round  it,  namely,  whether  the 
record  in  its  actual  state  has  a  case  upon  it  charging  -the  appellant 
with  having  accepted  the  executorship  and  acted  as  executor,  so  as 
to  make  himself  liable  to  account.  Comparing  the  original  bill 
with  the  amended  bill,  I  felt  for  some  time  difficulty  as  to  this ; 

m 

but  on  looking  at  the  whole  record,  I  think  that  it  would  be  too 
strict  so  to  deal  with  the  matter,  and,  in  my  judgment,  it  is  not  an 
unfair  or  improper  interpretation  of  the  bill  in  its  actual  shape  to 
read  it  as  seeking  in  due  formality  to  charge  the  appellant  as  an 
executor. 

Then  as  to  the  question  of  evidence ;  for  although  power  was 
reserved  to  the  appellant  to  come  in  and  prove  the  will  when  the 
executrixes  proved  it,  he  has  not  exercised  that  power,  and  has 
not  proved  the  will ;  neither,  on  the  other  hand,  has  he  renounced 
in  the  Ecclesiastical  Court.  A  question  was  raised  as  to  the 
admissibility  in  evidence  against  him  of  the  testator's  pass-book. 
I  think  it  not  necessary  to  give,  and  I  decline  giving,  an  opinion 
upon  that  point.  It  may,  in  my  judgment,  for  every  present  pur- 
pose, be  assumed  either  way.  But  there  is  the  correspondence  of 
April,  1857,  which  primd  facie  I  think  enough  to  charge  the  ap- 
pellant ;  to  which  is  to  be  added  the  active  and  leading  and  promi- 
nent part  which  he  has  taken  in  opposition  to  the  demand  of  the 
plaintiff  in  the  suit. 

Taking  those  circumstances  together,  the  Vice-Chancellor's  con- 
clusion was,  in  my  judgment,  right ;  and  both  in  point  of  pleading 
and  evidence,  the  appellant  stands  before  us  as  an  executor  liable 
to  account.  Considering,  however,  the  state  of  the  pleadings  and 
the  documents,  and  subject  to  the  right  of  the  plaintiff's  counsel 
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*  283   ♦  to  reply  if  they  desire  it,  it  does  not  appear  to  me  that  the 

appeal  should  be  dismissed  with  costs. 

The  Lord  Justice  Turner.  —  I  also  think  that  this  decree  is 
right. 

In  point  of  pleading,  I  apprehend  that  an  executor  who  has  not 
proved  the  will  may  be  made  a  party  to  a  suit,  provided  he  has 
acted  as  executor;  and  I  do  not  think  that  for  the  purpose  of 
maintaining  the  bill  against  him  it  is  necessary  to  prove  that  he 
has  actually  received  money  in  the  character  of  executor.  I  think 
it  is  sufficient  to  say  that  he  has  acted.  No  doubt  receiving  money 
is  a  proof  of  acting,  but  I  think  it  is  by  reason  of  the  acting,  and 
not  by  the  receipt  of  the  money,  that  he  becomes  a  proper  party 
to  the  suit,  and  I  take  this  to  be  really  no  more  than  what  the 
rule  of  law  is.  As  I  understand  that  rule  of  law,  it  is  this : 
that  although  when  executors  are  plaintiffs,  both  those  who  have 
proved  and  those  who  have  not  proved  must  sue ;  yet  when  exec- 
utors are  sued,  then,  as  against  those  who  have  not  proved,  the 
action  could  not  be  maintained  without  an  allegation  that  they 
have  acted. 

The  real  question  is,  whether  the  defendant  can  be  said  to  have 
acted  in  this  executorship. 

I  think  there  is  enough  to  show  that  he  has.  Consider  the 
letter  of  the  7th  of  April,  1857.  An  application  is  made  to  him 
on  behalf  of  a  creditor  to  know  who  has  proved  the  will,  and  his 
answer  is,  "  The  executors  of  the  will  are  his  widow  and  daugh- 
ter and  our  Mr.  Robert  Smith,"  averring  himself  to  be  an  exec- 
utor. 

*  284       *  Again,  a  good  (deal  has  been  said  in  the  course  of  the 

argument  upon  the  subject  of  the  appellant  taking  upon 
himself  the  substantial  defence  of  the  suit,  and  alleging  matters 
which  are  in  opposition  to  the  claim  of  the  plaintiff.  I  think  that 
he  has  done  so  upon  his  answer.  That  answer  does  not,  as  his 
counsel  urge  upon  us,  merely  allege  that  he  has  been  so  informed 
by  the  wife  and  by  the  daughter,  but  it  carries  the  case  fur- 
ther. 

[His  Lordship  then  referred  to  the  6th  paragraph,  which  is 
stated  above,  and  proceeded  thus :  — ^] 
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If  the  appellant  had  intended  merely  to  say  "they  have  told 
me  so  and  so/'  and  had  said,  in  answer  to  the  interrogatories 
that  were  put,  "  I  have  been  told  tliat  he  had  an  attack  of  apo- 
plexy, and  that  at  the  date  of  the  guarantee  he  was  utterly  incom- 
petent, but  I  know  nothing  about  it,"  it  might  be  consistent  with 
his  not  putting  in  issue  any  thing  in  opposition  to  the  claim  of  the 
plaintiff.  But  when  he  says  distinctly  that  he  believes  that  at  the 
date  of  the  guarantee  the  testator  was  utterly  incompetent  to 
attend  to  or  comprehend  matters  of  business,  it  is  impossible,  I 
think,  to  look  at  that  in  any  other  point  of  view  than  an  actual 
insistence  by  him  on  that  defence.  « 

I  am  not,  however,  disposed  to  rely  to  any  great  extent  upon  that 
passage  of  the  answer,  because  I  think  we  must  look  at  the  case 
as  it  is  stated  in  order  to  see  what  he  had  done  at  the  institution 
of  the  suit,  and,  therefore,  I  am  not  disposed  to  decide  the  case  upon 
the  ground  alone  that  he  defended  the  suit ;  but  I  think  the  fact  of 
his  putting  this  allegation  upon  his  answer  is  strong  evidence  con- 
firmatory of  what  he  had  done  by  the  letter  of  the  7th  of  April, 
1857,  whereby  he  acknowledged  himself  to  be  an  executor  and 
took  upon  himself  the  executorship.  I  doubt  whether,  after 
that  letter,  he  could  have  renounced  *  probate.  I  doubt  *  285 
very  much  whether  the  Ecclesiastical  Court  would  not, 
upon  that  letter,  have  compelled  him  to  accept  probate  if  applied 
to  for  that  purpose. 

It  is  not,  however,  necessary  to  go  so  far.  I  think  the  result  of 
the  evidence,  regard  being  had  to  that  letter,  followed  as  it  was  by 
the  course  he  had  taken  in  this  suit,  is  sufficient  to  show  that  he 
has  acted  as  executor,  and  sufficient,  therefore,  to  support  this 
decree  against  him. 

I  think,  however,  the  case  was  one  of  some  doubt,  and  that  it 
was  properly  brought  before  this  Court,  and  that,  therefore,  the 
appeal  should  be  dismissed  without  costs. 
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1864.    January  10.    February  10,  24»  27.    March  5.    Before  the  Lord  Chan- 
cellor Lord  Westbury. 

A  lease  contained  a  covenant  on  the  part  of  the  lessees  to  "rebuild^  a  new 
house  and  premises  on  the  site  of  the  demised  messuage,  which  they  cove- 
nanted to  pull  down :  HM^  — 

1.  That  the  covenant  did  not  involve  any  obligation  to  erect  the  new  house  in 

the  same  manner  and  in  the  same  style  and  shape  and  with  the  same  eleva- 
tion as  the  old  building. 

2.  That  even  if  it  did,  the  implication  would  have  been  rebutted  in  the  case 

before  the  Court,  inasmuch  as  the  covenant  stipulated  that  the  new  house 
and  premises  should  be  suitable  for  a  purpose  to  which  the  old  building 
was  not  applied. 

The  lease  also  contained  an  agreement  that  such  of  the  windows  and  lights  in  the 
new  house  and  premises  as  occupied  the  site  of  ancient  lights  were  to  be 
considered  as  and  should  have  all  the  rights  of  ancient  lights.  Hdd^  that 
this  was  merely  an  agreement  between  the  parties,  amounting  to  an  engage- 
ment by  the  lessees  that,  so  far  as  they  were  concerned,  and  so  far  as  they 
were  owners  of  the  adjoining  property,  the  lights  of  the  windows  of  the 
new  house  which  should  occupy  the  site  of  ancient  lights  should  have  the 
character  of  ancient  lights ;  and  that  the  extent  of  the  covenant  must  be 
limited  to  such  rights  and  such  estate  and  interest  as  the  appellants  them- 
selves might  possess  in  the  adjoining  land. 

The  lease  further  contained  a  provision  that  certain  entrances  from  the  demised 
messuage  and  the  yard  in  its  rear  into  an  adjoining  court  and  gateway, 
and  the  right  of  carriage-way  in  respect  of  the  messuage  through  such  court 
should  be  preserved.  EM,  that  the  covenant  must  be  construed  with 
reference  to  the  right  of  way  and  the  user  of  the  right  of  way  which  had 
existed  as  far  back  as  could  be  traced  by  evidence  in  respect  of  the  demised 
premises. 

The  assistance  afforded  by  the  Court  of  Chancery  by  way  of  mandatory  and 
prohibitory  injunction  in  aid  of  specific  performance  is  a  jurisdiction  the 
exercise  of  which  is  eminently  discretionary,  and  ought  to  be  guided  and 
measured  by  what  substantial  justice  requires  as  between  the  parties. 

Circumstances  under  which,  by  reason  of  a  reasonable  offer  made  by  the  defend- 
ants, and  upon  terms,  the  Court  declined  to  exercise  the  jurisdiction. 

Observations  on  the  duty  of  the  Court  clearly  to  lay  down,  by  the  language  of 
its  injunction,  what  it  permits  and  what  it  prohibits.* 

Liberty  should  not  be  given  to  a  plaintiff,  in  a  suit  for  a  mandatory  and  pro- 
hibitory injunction  in  aid  of  specific  performance  of  a  building  agreement, 
to  apply  to  the  Court  in  the  event  of  the  defendants  erecting  any  wall  or 
building  which  should  prevent  free  access  of  light  and  air.  Either  the 
application  for  such  liberty  is  premature,  in  which  case  the  liberty  ought 

>  See  Kerr  Inj.  623,  624;  1  Joyce  Inj.  63,  64. 
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not  to  be  given ;  or  if  reason  for  the  application  afterwards  arises,  it  must 
be  the  subject  of  independent  proceedings. 

This  was  an  appeal  by  the  defendants  from  an  order  made  at 
the  hearing  of  the  cause  by  the  Vice-Chancellor  Sir  William  Pagb 
Wood,  granting,  with  costs  up  to  the  hearing,  an  injunction  to 
restrain  the  appellants  from  building  or  continuing  the  wall, 
in  the  ♦  pleadings  described  as  the  main  back  wall,  of  a  *  287 
messuage  covenanted  to  be  rebuilt  by  them  on  the  site  of 
No.  27  Mincing  Lane,  otherwise  than  on  the  same  site  and 
extending  over  the  same  site  as  was  formerly  occupied  by  the 
main  back  wall  of  an  original  messuage  formerly  standing  on  the 
site,  and  which  had  been  pulled  down  by  the  appellants  under  a 
covenant  for  that  purpose;  and  also  from  erecting  the  new 
messuage  in  such  manner  as  not  to  preserve  the  back  entrance 
into  a  court  and  gateway  called  Bell  Court  or  Yard,  and  the  right 
of  carriage-way  in  respect  of  the  messuage  through  Bell  Court ; 
with  liberty  to  the  respondent,  the  plaintiff  in  the  cause,  to  apply 
to  the  Court  as  he  should  be  advised  in  the  event  of  the  appellants 
erecting  any  wall  or  building  either  on  the  demised  premises  or 
on  the  property  of  the  appellants,  which  should  prevent  the  free 
access  of  light  and  air  to  such  of  the  windows  of  the  newly-erected 
house  as  might  occupy  the  site  of  the  ancient  lights  of  the  mes- 
suage No.  27  Mincing  Lane. 

The  facts  of  the  case,  as  also  the  scope  of  the  arguments,  suffix 
ciently  appear  from  the  Lord  Chancellor's  judgment. 

Mr.  Bolt  and  Mr.  Jessel  appeared  for  the  respondent ;  and 

Sir  Hugh  Cairns  and  Mr.  Cotton^  for  the  appellants.  —  Refer- 
ence was  made  to  The  Attorney- General  v.  The  Sheffield  O-as  Con-- 
sumers  Company;  (a)  Walter  v.  Selfe^  (6)  in  which  case  Lord  St. 
Leonards  was  stated  by  Mr.  Bolt  to  have  expressed  his  opinion 
that  if  the  existence  of  a  nuisance  was  admitted,  he  would  not  go 
into  the  question  of  degree  but  would  grant  the  injunction. 
Luntley  v.  Wagner ,  (c)  The  Rochdale  Canal  Company  *  v.  *  288 
King^  (d)  and  Isenierg  v.  The  Ea%t  India  Home  Estate 
Company^  Limited.  («) 

(a)  3  De  G.,  M.  &  G.  804. 

(6)  On  appeal,  mendoned  in  4  De  G.  &  S.  826. 

(c)  1  De  G.,  M.  &  G.  604.  (0  8  De  G.,  J.  &  Sm.  268. 

(d)  2  Sim.  N.  S.  7S. 
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*  291  forcing  specific  performance  of  an  engagement  such  as  *  this, 
the  jurisdiction  it  exercises  is  in  an  eminent  degree  discre- 
tionary, and  ought  to  be  guided  and  measured  by  what  substantial 
justice  shall  require  as  between  the  parties.  In  the  present  case 
the  appellants  ask  to  have  the  injunction  dissolved  on  the  ground 
of  an  offer  made  by  them,  which  offer  will  have  the  effect  of 
putting  the  respondent  in  as  favourable  a  condition,  or  rather  in  a 
more  favourable  condition,  than  if  the  wall  had  been  erected  on 
the  respondent's  own  land ;  and  I  am  disposed  to  think  that  if 
that  offer  can  be  carried  into  effect  the  Court  ought  not  to  inter- 
fere to  compel  a  pulling  down  of  the  wall  which  has  been  already 
erected,  or  to  restrain  the  completion  of  that  building. 

But  then  a  considerable  difficulty  arises  in  the  respondent's 
apprehension  at  least,  which  is  this :  lie  says  that  the  windows 
which  will  be  constructed  in  the  new  back  front,  if  it  be  built  not 
in  conformity  with  the  covenant,  will  lose  the  advantage  of  ancient 
lights.  This  argument,  however,  is  in  a  great  degree  unfounded, 
and  I  do  not  feel  much  difficulty  from  this  circumstance  ;  for  the 
character  of  ancient  lights  is  here  to  be  preserved  only  by  means  of 
the  appellants'  covenant  and  grant,  and  it  will  be  as  easy  to  invest 
the  lights  in  the  back  wall,  which  is  at  present  in  the  course  of 
construction,  with  the  character  of  ancient  lights,  as  it  would  have 
been  to  invest  the  windows  with  that  character  if  the  main  back 
wall  had  been  erected  upon  the  site  of  the  respondent's  land. 

But  the  real  difficulty  lies  in  giving  an  intelligible  meaning  to 
the  words  of  the  covenant ;  and  inasmuch  as  I  propose  to  abstain 
from  exercising  the  jurisdiction  of  the  Court  by  way  of  injunction 
on  the  ground  of  a  reasonable  offer  being  made  by  the  appellants, 

I  must  put  them  to  enlarge  that  offer,  so  as  to  take  in  this 
*  292    question  of  ancient  *  lights,  and  to  adopt  words  in  their 

undertaking  which  shall  render  more  intelligible  and  more 
effective  the  words  of  the  covenant  than  they  in  their  present  con- 
dition appear  to  me  to  be. 

To  proceed  by  steps  in  my  decision,  I  will  read  at  once  that 
portion  of  the  order  I  propose  to  make,  which  addresses  itself  to 
the  portion  of  the  case  which  I  have  already  mentioned. 

[His  Lordship  then  read  as  follows  :  "  The  appellants  undertak- 
ing at  their  own  expense  to  make  out  a  good  title  to  and  to  convey 
to  the  respondent,  subject  to  the  lease,  the  fee-simple  of  so  much  of 
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the  land  occupied  by  and  included  within  the  east  main  wall  of  the 
new  house  erected  under  the  lease  as  is  not  demised  by  the  lease  ; 
and  also  to  grant  the  necessary  right  of  support  to  such  wall  from 
the  adjoining  land  ;  and  also  undertaking  at  their  own  expense  to 
make  out  a  good  title  to  and  to  convey  to  the  respondent,  subject 
to  the  said  lease,  the  fee-simple  of  any  land  not  belonging  to  the 
respondent  which  shall  be  made  the  site  or  part  of  the  site  of  any 
new  buildings  erected  on  that  which  was  the  court  at  the  rear  of 
the  demised  house  that  has  been  pulled  down;"  and  proceeded 
thus :  — ] 

That  relates  to  a  complicated  state  of  things  arising  in  this  way, 
that  at  the  back  of  the  demised  house  there  was  a  court,  part  of 
which  belonged  to  the  respondent  and  part  did  not.  The  whole  of 
it  now  is  vested  in  the  appellants,  who  propose  to  cover,  by  out- 
buildings to  the  new  house,  a  small  part  of  the  court  which  they 
have  acquired,  and  which  did  not  originally  belong  to  the  respon- 
dent. But  if  they  choose  to  put  buildings  which  they  erect  under 
the  lease  partly  on  land  belonging  to  themselves,  which 
does  not  belong  to  the  respondent,  *  then,  as  the  buildings  *  293 
are  entire,  I  must  put  upon  them  the  obligation,  which  is 
in  conformity  with  their  own  offer,  of  conveying  to  the  plaintiff 
so  much  of  their  own  land  as  they  have  chosen  thus  to  occupy. 

[His  Lordship  then  resumed  reading  his  order  thus :  ^^  And  the 
appellants  also  undertaking  at  their  own  expense  to  grant  to  the 
respondent  that  such  of  the  windows  And  ligiits  of  the  east  main 
wall  of  the  said  new  house  as  occupy  the  same  site  or  relative 
position  or  place  therein  as  the  ancient  lights  did  in  the  old  east 
main  wall  of  the  house  pulled  down  shall  be  considered  as,  and 
have  all  the  rights  of,  ancient  lights :  declare  that  when  and  so 
soon  as  such  undertakings  respectively  have  been  performed,  the 
injunction  granted  by  the  said  decree  whereby  the  appellants  are 
restrained  from  building  or  continuing  the  wall  in  the  pleadings 
described  as  the  main  back  wall  of  the  messuage  to  be  rebuilt  on 
the  site  of  No.  27  Mincing  Lane,  otherwise  than  on  the  same  site 
and  extending  in  the  same  line  as  was  formerly  occupied  by  the 
main  back  wall  of  the  original  messuage,  ought  to  be  dissolved,  and 
let  the  same  be  dissolved  accordingly ;  and  proceeded  as  fol- 
lows :  ] 
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In  the  undertaking  which  I  have  thus  expressed  with  regard  to 
these  new  windows,  a  controversy  may  hereafter  arise  as  to  what 
windows  in  the  new  building  will  occupy  the  same  site,  or,  as  I 
have  expressed  it,  will  have  the  same  relative  position  or  place  in 
the  new  back  front  as  the  windows  had  in  the  old  back  front ;  and 
I  therefore  propose  to  add  to  this  part  of  my  order  a  direction  for 
the  determination  of  any  question  arising  thereon  by  arbitration 
precisely  in  the  manner  in  which  any  question  arising  upon  the 
new  building  under  the  lease  is  by  the  lease  provided  to  be 

*  294   determined.     And  upon  *  the  undertakings  which  I  have 

read  being  given  and  performed  the  injunction,  to  the 
extent  which  I  have  read,  will  be  dissolved ;  but  it  must  remain 
till  those  undertakings  have  been  performed,  the  undertakings 
being  in  both  cases  the  making  out  of  the  title  or  right  to  make 
certain  grants,  and  completing  those  grants.  If  there  shall  be  any 
delay  or  any  question  arising  upon  the  performance  of  these  under- 
takings, application  must  be  made  to  me  and  I  will  deal  with  it, 
at  the  expense  of  course  of  the  party  whom  I  shall  find  in  the 
wrong. 

But  the  injunction  granted  by  his  Honor  proceeds  in  its  second 
division,  whereby  the  appellants  are  restrained  from  erecting  the 
messuage  in  such  manner  as  not  to  preserve  the  back  entrance  into 
the  court  or  gateway  called  Bell  Court  or  Yard,  and  the  right  of 
carriage-way  in  respect  of  the  messuage  through  Bell  Court,  to 
deal  with  a  further  intricate  and  difiicult  matter. 

It  appears  that  along  the  southern  side  of  the  messuage  demised, 
in  a  line  from  west  to  east,  runs  a  species  of  carriage-way,  being 
the  entrance  into  a  court  called  Bell  Court,  through  which  there 
was  no  thoroughfare.  The  entrance  to  this  carriage-way  was  by 
an  arch,  over  the  upper  part  of  which  a  portion  of  the  house  was 
built.  I  do  not  find  it  in  evidence  that  the  appellants  have  perse- 
vered in  any  design  of  altering  the  gateway,  although  there  appears 
to  have  been  originally  some  intention  on  their  part  so  to  do  ;  and 
probably  that  intention  having  been  once  entertained  it  may  be 
right  to  put  them  upon  some  undertaking,  if  I  relieve  them  from 
this  part  of  the  injunction.  The  carriage-way  running,  as  I  have 
said,  along  the  southern  side  of  the  house,  there  were  two  door- 
ways opening,  the  one  from  the  house  and  the  other  from  the  yard 
into  the  carriage-way. 

*  295       *  In  this  state  of  things  the  appellants  propose  to  block 
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up  the  carriage-way  at  the  end  of  eight  feet,  •  measured  from 
the  easternmost  end  of  the  furthest  door;  and  they  propose  in 
some  slight  degree  to  narrow  the  width  of  the  carriage-way  beyond 
— to  the  east,  that  is,  of  —  that  doorway,  but  still  to  preserve  it  to 
the  width  of  twelve  feet.  The  question  is,  whether  so  to  do  will 
be  a  sufficient  compliance  with  the  covenant  contained  in  the  lease, 
by  which  it  is  provided,  that  the  entrance  from  the  messuage  into 
the  court  and  gateway  known  as  Bell  Court  and  the  right  of  car- 
riage-way in  respect  of  the  messuage  through  Bell  Court  shall  be 
preserved. 

I  think  it  reasonable  to  construe  these  words  with  reference  to 
the  right  of  way  and  the  user  of  the  right  of  way  which  have 
existed  as  far  back  as  can  be  traced  by  evidence  with  respect  to 
this  house ;  and  I  find  that  the  only  use  which  has  been  made  of 
this  carriage-way  by  the  occupants  of  the  house  has  been  by  back- 
ing carts  to  the  furthest  doorway,  that  is,  the  easternmost  entrance 
in  the  yard  of  the  messuage,  whenever  it  wa^  necessary  to  carry 
in  a  cart  any  thing  that  was  required  by  the  occupiers  of  the 
house.  I  find,  also,  that  the  road,  so  far  as  it  is  proposed  to  be 
preserved  by  the  appellants,  will  be  amply  sufficient  for  all  the 
purposes  for  which  the  road  can  be  found  to  have  been  ever  used. 

In  my  judgment,  therefore,  it  would  be  wrong,  for  many  reasons, 
to  continue  the  injunction  as  granted  by  the  learned  Vice-chan- 
cellor. 

The  first  duty  of  the  Court  in  granting  an  injunction  of  this 
kind  is  to  lay  down  a  clear  and  definite  rule.  If  the  language  of 
the  order  in  which  the  injunction  is  contained  be  itself  ambiguous, 
uncertain,  indefinite,  giving  no  clear  rule  of  conduct,  the 
injunction  becomes  *  a  snare  to  the  defendant,  who  violates  *  296 
it,  if  at  all,  at  the  peril  of  imprisonment.  The  Court  there- 
fore should,  in  granting  an  injunction,  see  that  the  language  of  its 
order  is  such  as  to  render  quite  plain  what  it  permits  and  what  it 
prohibits. 

Testing  the  language  of  the  present  injunction  as  granted  in 
this  particular  by  this  rule,  the  appellants  are  only  restrained  from 
acting  in  such  manner  as  not  to  preserve  the  back  entrance. 
What  is  meant  by  preserving  the  back  entrance  ?  If  it  be  slightly 
contracted,  still,  however,  remaining  sufficient  for  every  purpose  of 
a  back  entrance,  is  it  preserved  or  is  it  destroyed  within  the  mean- 
ing of  this  injunction  ?    What,  again,  is  meant  by  preserving  the 
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right  of  carriage-way  in  respect  of  the  messuage  through  Bell 
Court?  There  was  no  carriage-way  through  Bell  Court  at  all. 
Nor  is  it  possible  to  tell  whether  the  smallest  encroachment  upon 
the  extent  of  the  way,  although  when  thus  encroached  upon  it 
may  be  amply  sufficient  for  all  purposes,  would  or  would  not  be  a 
breach  of  that  injunction  ?  The  answer,  no  doubt,  is,  that  the 
Court  has  adopted  the  language  of  the  covenant ;  but  if  the  lan- 
guage of  the  covenant  be  ambiguous  and  uncertain,  it  is  a  reason 
for  not  granting  an  injunction  upon  it,  or,  at  all  events,  it  does  not 
supply  a  reason  for  introducing  the  indefinite  and  uncertain  lan- 
guage of  the  covenant  into  an  order  of  the  Court,  which  the  party 
enjoined  disobeys,  as  I  have  said,  at  the  peril  of  imprisonment. 

If,  therefore,  the  appellants  will  give  the  undertaking  which  I 
am  about  to  read,  I  will  dissolve  that  part  of  the  injunction. 

[His  Lordship  then,  premising  that  in  order  to  render  the 
*  297  undertaking  intelligible  it  must  be  recollected  that  *  at  the 
easternmost  doorway  the  carriage-road  was  proposed  to  be 
continued  for  a  clear  space  of  eight  feet,  and  that  it  was  also  to 
remain  at  that  quarter  of  the  clear  width  of  twelve  feet,  read  as 
follows:  ''And  the  appellants  undertaking  that  the  gateway  or 
entrance  to  the  carriage-way  into  Bell  Court  shall  not  be  altered, 
either  in  width  or  level,  and  also  undertaking  not  tg  interfere  with 
or  contract  the  carriage-way  except  at  the  distance  of  eight  feet 
clear,  measured  eastward  from  the  eastern  end  of  the  furthest  or 
easternmost  doorway  in  Bell  Yard,  at  the  end  of  which  distance 
of  eight  feet  clear  the  carriage-way  is  to  end,  but  the  width  thereof 
from  north  to  south  from  the  western  end  of  such  last  mentioned 
doorway  up  to  such  termination  of  the  carriage-way  is  not  to  be 
less  than  twelve  feet ; "  and  proceeded  thus :  — ] 

Upon  that  undertaking  I  dissolve  so  much  of  the  injunction  as 
restrains  the  appellants  from  erecting  the  messuage  in  such  man- 
ner as  not  to  preserve  the  back  entrance  into  the  court  and  gate- 
way, and  the  right  of  carriage-way  in  respect  of  the  messuage. 

There  remains  but  one  part  of  the  decree  under  appeal  to  be 
considered,  namely,  that  which  gives  liberty  to  the  respondent  to 
apply  to  tlie  Court  as  he  may  be  advised  in  the  event  of  the  appel- 
lants erecting  any  wall  or  building  which  shall  prevent  free  access 
of  light  and  air. 
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lu  my  judgment  such  a  liberty  should  not  be  given.    If  there 
bo  no  reason  for  the  interference  of  the  Court,  the  application  to 

« 

the  Court  is  premature.  If  reason  arises  hereatler  it  must  be 
made  the  subject  of  another  application  or  suit.  That  part  of  the 
decree  I  shall  therefore  discharge,  but  declare  that  tlie  reversal  is 
not  to  prejudice  any  further  question. 

*The  rest  of  the  decree,  including  that  part  which  di-  *  298 
rects  the  appellants  to  pay  the  costs  of  the  respondent,  I 
affirm. 


FOXWELL  V.   BOSTOCK  and  Others. 

1864.     January  21,  22,  25,  26,  27,  28.     February  10,  13.  17,  20.     March  9. 
April  15,  18.    Before  the  Lord  Chancellor  Lord  Wbstbury. 

The  provisional  and  complete  specifications  of  a  patent  ought  not  so  to  differ  as 
that  the  nature  of  the  invention  as  described  in  the  one  shall  be  materially 
different  from  the  nature  of  the  invention  as  described  in  the  other.     Semble. 

A  patent  for  a  new  machine  may  be  good  though  the  specification  contains  nothing 
but  clear  drawings  of  the  machine  and  a  description  of  them.     Semble, 

A  patent  for  **  the  combination  and  arrangement  of  the  various  parts  of  machinery 
for  sewing  or  stitching  with  the  use  of  a  needle  and  shuttle,^  would  be  void 
from  the  unlimited  extent  of  the  words  used,  unless  they  could  be  cut  down 
by  the  context  so  as  to  apply  to  a  specified  combination  and  airangement  of 
specified  parts  of  machinery. 

Where  by  the  operation  of  a  disclaimer  a  combination  of  machinery  described  in 
an  amended  specification  is  different  from  the  combination  of  machinery 
described  in  the  original  specification,  and  for  which  the  patent  was  granted : 
Qucere,  whether  the  patent  is  void  or  the  disclaimer  void. 

Where  the  amount  by  which  the  disclaimer  exceeds  the  statutory  requirements 
as  to  its  nature  can  be  easily  distingubhed,  the  disclaimer  is  inoperative  for 
such  excess.     8embU»^ 

Where  the  combination  of  machinery  in  an  amended  specification  was  different 
from  the  combination  in  the  original  specification,  and  no  specification  remained 
of  the  invention  for  which  the  patent  was  granted ;  and  where,  the  combina- 
tion being  claimed  as  the  invention,  it  was  only  so  far  ascertained  by  the 
specification  that  the  latter  referred  to  certain  drawings  and  their  description, 
which  did  but  describe  an  entire  machine  and  the  composition  and  working 
of  its  several  constituent  parts,  without  in  any  manner  indicating  where  the 


>  See  Kerr  Inj.  425,  426 ;   Seed  r.  Higgins,  8  £1.  A  Bl.  755 ;  Ralston  v. 
Smith,  11  H.  L.  Gas.  223;  Thomas  v.  Welch«  L.  B.  1  C.  P.  192. 
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improvement  lay  or  in  what  it  consisted :  Hdd^  that  the  patent  was  roid  at 
law.' 

In  a  patent  for  an  improved  arrangement  or  new  combination  of  machinery,  the 
specification  mast  describe  the  improvement  and  define  the  novelty  otherwise 
and  in  a  more  specific  form  than  by  the  general  description  of  the  whole 
machine :  it  must  assign  the  differentia  of  the  new  combination.' 

Observations  on  Harmar  v.  Playne^  11  East,  101 ;  Davies's  Patent  Cases,  811. 

This  was  the  trial  before  the  Lord  Chancellor,  without  a  jury, 
under  the  order  made  on  the  7th  of  December,  1868,  in  the  suits 
of  FoxweU  V.  WelBter^  Ac,  (a)  of  the  issue  as  to  the  validity  of 

the  plaintiff's  patent. 
*  299       *  The  provisional  specification  filed  by  Charles  Tiot  Jud- 

kins,  the  original  patentee,  stated,  — 

^'  My  improvements  relate  principally  to  the  arrangement  of  the 
necessary  machinery  to  give  the  required  motion  to  the  needle  and 
shuttle  in  sewing  or  stitching  anj  kind  of  material,  and  also  in  the 
means  or  method  of  supplying  the  needle  and  shuttle  with  the 
requisite  silk,  thread,  or  other  material.  The  needle  has  a  vertical 
motion,  and  the  shuttle  a  horizontal  one.  The  material  to  be 
sewed  or  stitched  rests  upon  a  plate  or  surface.  The  whole  opera- 
tion will  be  easily  seen  by  reference  to  the  accompanying  sketch  or 
outline  drawings.  But  I  wish  it  to  be  distinctly  understood  that  I 
do  not  confine  myself  to  the  exact  details  shown  thereon,  as  I  con- 
sider this  description  merely  an  outline  of  my  invention,  which  I 
will  more  clearly  and  fully  explain  in  my  complete  specification." 

The  patent,  which  was  expressed  to  be  for  ^^  improvements  in 
machinery  or  apparatus  for  sewing  or  stitching,"  was  dated  in 
October,  1852,  and  sealed  in  the  following  January;  and  the 
following  are  the  material  parts  of  the  complete  specification, 
which  was  filed  on  the  15th  of  April,  1858,  the  words  printed 
in  italics  being  those  which  by  the  disclaimer  after  mentioned  were 
struck  out.  The  whole  extract  is  referred  to  in  the  Lord  Chancel- 
lor's judgment  as  ^^  the  specified  passage : "  —  *^  Mj  invention 

(a)  flfupra,  pp.  77;— 83. 

*  See  Perm  v.  Bibby,  L.  R.  2  Ch.  Ap.  127 ;  Kerr  Inj.  422,  428 ;  Mackelcan 
V.  Bennie,  18  C.  B.  N.  S.  52 ;  1  Joyce  Inj.  284. 

*  See  Kay  v.  Marshall,  8  CI.  &  Fin.  (Am.  ed.)  245  and  note  (1)  ;  Templeton 
o.  Macfarlane,  1  H.  L.  Cas.  595 ;  Kerr  Inj.  420,  421. 
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relates  to  an  improved  arrangement  and  combination  of  machinery 
for  sewing  or  stitching  by  a  needle  and  shuttle,  and  of  regvlatr 
ing  the  supply  of  the  silk  or  thread  to  the  needle  and  shvitle  so 
as  to  keep  it  to  a  proper  tension  during  the  operation  of  sewing 
or  stitching^  with  a  means  of  enabling  the  mechanism  to  accommodate 
itself  to  different  thicknesses  of  silk^  thready  or  material,  I  work 
the  shuttle  by  a  driver,  between  the  ends  of  which  the  shuttle 
lies,  with  a  slight  *  play,  so  that  when  the  driver  acts  on  *  300 
the  back  end  of  it  to  force  it  through  the  loop  or  bow  formed 
by  the  vertical  needle  passing  the  sUk  or  thread  through  the  mate- 
rial and  then  partially  rising  or  returning^  there  is  sufficient  space 
between  the  forward  end  of  the  driver  and  the  shuttle  for  the  pas- 
sage of  the  thread,  and  at  the  end  of  this  motion  the  shuttle  re- 
mains nearly  in  a  state  of  rest  for  an  instant,  whilst  the  driver 
receives  a  slight  back  movement  to  permit  the  passage  of  the  thread 
between  the  back  end  of  the  shuttle  and  the  driver.  Tlie  shuttle 
« remains  nearly  stationary  whilst  the  needle  is  rising,  and  at  the 
time  the  feed-motion  is  given  to  the  cloth,  by  means  of  which  there 
are  three  pulls  given  simultaneotislyy  —  the  upward  pull  of  the  needle 
on  the  needle  thready  the  feed  motion  of  the  cloth  or  material  in  one 
direction,  and  the  strain  in  the  other j  so  that  the  two  threads  are 
drawn  together  to  draw  the  stitch  tight.  The  small  spool  or  bobbin 
which  supplies  the  shuttle  with  the  silk  or  thread  is  placed  in  the 
shuttle,  and  in  the  axle  or  tube  thereof  is  a  spring  to  control  or  regur 
late  the  supply  of  the  sUk  or  thread  to  the  shuttle.  The  thread 
to  the  vertical  needle  is  regulated  or  pontrolled  during  the  down- 
ward motion  by  means  of  a  regulator  turning  on  a  pin  or  wire, 
which  makes  a  slight  pressure  on  the  silk  or  thread  as  the  needle 
descends,  which  pressure  may  be  increased  or  diminished  as  cir- 
cumstances may  require  by  simply  turning  the  lever  thereof  a  little 
up  or  down.  The  silk  or  thread  passes  from  the  spool  or  bobbin, 
which  is  fixed  on  the  frame  of  the  machine  in  any  convenient 
position,  through  the  said  re^lator  connected  with  the  machine 
nearly  opposite  to  the  needle  cieirrier,  is  guided  to  the  bottom  part 
of  the  vertical  needle  and  passes  through  an  eye  about  half  an  inch 
from  its  point,  so  that  as  the  needle  descends  it  passes  through  the 
cloth  and  then  partially  rises  or  returns,  thus  forming  a  loop  or 
bow,  then  the  shuttle  carries  the  silk  or  thread  through 
*  the  loop  or  bow,  and  then  it  is  tightened  as  already  de-  *  801 
scribedy  thus  forming  a  stitch.    The  nature  of  these  improve- 
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ments  will  be  better  understood  by  the  reference  to  the  accompany- 
ing sheet  of  drawings.  .  .  .  I  do  not  confine  myself  to  the  eimct 
details  herein  described^  •  .  .  but  I  claim  as  new  and  of  my  inven- 
tion the  combination  and  arrangement  of  the  various  parts  of 
machinery  for  sewing  or  stitching  with  the  use  of  a  needle  and 
shuttle,  the  methods  of  regulating  the  supply  of  the  thread  or  silk  to 
the  7ieedle  and  shuttle,  the  arrangement  of  accommodating  the  ma- 
chinery to  the  different  thicknesses  of  the  thread  or  silk,  and  the 
means  pf  preventing  the  material  from  rising  or  the  missing  of  the 
stitch  when  different  thicknesses  present  themselves  as  herein  de- 
scribed and  illustrated.^^ 

The  patent  having  in  May,  1859,  been  assigned  to  the  plaintiff, 
he  in  March,  1862,  duly  fUed  a  disclaimer  under  the  Statutes  5  & 
6  Will.  4,  c.  83,  and  15  &  16  Vict.  c.  88,  thereby  disclaiming  so 
.  much  of  the  specification  as  related  to  the  means  or  methods  of  or 
mechanical  arrangements  for  regulating  the  supply  of  thread  or 
silk  to  the  needle  or  shuttle;  and  also  for  accommodating  the 
machinery  to  the  different  thicknesses  of  the  thread  or  silk ;  and 
also  for  preventing  the  material  from  rising  or  the  missing  of  the 
stitch  when  different  thicknesses  presented  themselves ;  and  also 
the  separate  working  parts  of  the  said  machines  separate  and  apart 
from  the  general  arrangement  and  combination  thereof;  altering 
the  specification  by  striking  out  the  words  thereof  which  ai*e  printed 
in  italics  above ;  and  also  by  altering  the  passage  thereof  relating 
to  the  working  of  the  shuttle  by  a  driver,  so  that  it  should  run, 
^^I  work  the  shuttle  by  a  driver  actuated  by  a  bell  crank  and 
cam,  between  the  ends  of  which  said  driver  the  shuttle  lies,"  and 
so  on. 

*  802       ♦  Mr.  Grove^  Mr.  Manisty^  Mr.  Locock  Webb^  and  Mr.  T. 
Aston  appeared  for  the  plaintiff. 

Mr.  Bovillj  Mr.  Hindmarch,  Mr.  Webster,  Mr.  TaJfourd  Salter, 
and  Mr.  Ledgard  for  the  defendants.  —  During  the  arguments  an 
objection  was  taken  by  the  defendants'  counsel  that  the  patent  was 
bad  because  the  provisional  and  complete  specifications  differed  in 
their  terms ;  and  in  support  of  this  objection  reference  was  made 
to  The  Patent  Law  Amendment  Act  (Statute  15  &  16  Yict.  c.  83), 
§§  6,  8,  9,  and  forms  of  letters-patent  in  the  schedule  thereto.  In 
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re  NewaU   and  Elliot^  (a)    Crousley  v.   Beverley^  (6)    Curtis  v. 
Platty  ((?)  Hancock  v.  Noyes^  (S)  Oniana  v.  Cowley,  (e) 

The  Lord  Chancellor  thought  the  objection  removed  by  the  dis- 
claimer ;  his  Lordship  thought,  however,  that,  speaking  generally, 
the  provisional  and  complete  specifications  of  a  patent  ought  not  so 
to  differ  ks  that  the  nature  of  the  invention  as  described  in  the  one 
should  be  materially  different  from  the  nature  of  the  invention  as 
described  in  the  other. 

March  9. 

Thb  Lord  Chancellor.  —  The  question  has  arisen  in  this  case 
whether  the  original  specification  could  be  reduced  by  the  dis- 
claimer to  the  form  of  the  amended  specification  without  extending 
the  patent  right,  —  that  is,  without  producing  this  result, 
that  by  the  alterations  the  amended  specification  *  was  *  SOS 
made  to  describe  a  different  invention  from  that  described 
in  the  original  specification. 

In  the  course  of  the  argument  I  requested  the  plaintiff's  counsel 
more  than  once  to  tell  me  where  the  invention  was  described. 
The  answer  was,  that  it  appeared  by  the  drawings  and  the  descrip- 
tion of  the  drawings.  It  was  contended  by  the  plaintiff's  counsel, 
and,  perhaps,  justly,  that  a  patent  for  a-  new  machine  would  be 
good  if  the  specification  contained  notliing  but  clear  drawings  of 
the  machine  and  a  description  of  them. 

Adopting  this  argument  and  construction  of  the  plaintiff's  coun- 
sel, I  will  inquire  what,  upon  the  basis  of  that  argument,  must  be 
the  combination  of  machinery  which  is  described  and  claimed  by 
this  amended  specification.  ^ 

And  first  taking  what  I  will  call  ^^  the  specified  passage ''  not  to 
be  a  description  of  the  inventioui  but  only  a  description  of  the 
working  or  operation  of  part  of  the  machinery,  the  same  character 
applies  to  the  passages  which  follow,  down  to  the  words  ^'  the 
nature  of  these  improvements,"  and  this  accounts  for  these  last 
mentioned  passages  not  having  been  struck  out  of  the  amended 
specification ;  they  were  inserted  in  the  original  specification  as 
part  of  the  description  of  the  distinct  inventions  superadded  to  the 

(a)  4  C.  B.  N.  8.  269.  (6)  1  Webst.  Pat.  Ca.  106. 

(e)  Before  the  Vice-  Chancellor  Wood  :  not  reported, 
(d)  9  £xch.  388.  (e)  Macr.  Fat  Ca.  256. 
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chief  subject  of  the  patent.  These  distinct  inventions  are  now 
disclaimed,  but  those  passages  are  still  allowed  to  remain,  and 
they  become  a  description  of  the  working  or  modus  operandi  of 
part  of  that  machine,  the  drawings  and  description  of  which  are 
afterwards  given. 
Taking  the  whole,  therefore,  of  the  amended  specification,  down 
to  the  words  **  the  nature  of  these  improvements,"  as  a 

*  304    description  of  the  action  of  the  improved  *  machine,  we 

come  to  the  drawings  and  the  explanation  of  the  drawings 
as  the  only  description  of  the  machine  itself ;  and  here  we  find 
the  drawing  and  description  of  an  entire  needle  and  shuttle  ma- 
chine, including  also  those  several  additional  mechanical  arrange- 
ments which  were  stated  in  the  original  specification  as  the  means 
by  which  the  three  separate  inventions,  for  accommodating  the 
supply  of  the  thread  to  the  needle  and  shuttle,  and  also  for  accom- 
modating the  machinery  to  the  different  thicknesses  of  the  thread 
or  silk,  and  also  for  preventing  the  material  from  rising,  were  to 
be  effected. 

As  these  last  mentioned  portions  of  the  drawings  have  not  been 
struck  out  in  the  amended  specification,  although  the  inventions 
themselves  are  disclaimed,  but  have  been  allowed  to  remain  in  the 
drawings  and  the  description  of  the  drawings,  they  must  be  taken 
as  part  of  that  combination  of  machinery  for  which  the  patent  is 
claimed  in  the  amended  specification.  Such  is  the  necessary  con- 
sequence of  this  portion  of  the  description  of  the  drawings  having 
been  allowed  to  remain ;  and  this  conclusion  is  confirmed  by  the 
language  of  the  claim,  which,  as  altered  in  the  amended  specifica- 
tion, is  for  ^'  the  combination  and  arrangement  of  the  various  parts 
of  machinery  for  sewing  or  stitching  with  the  use  of  a  needle  and 
shuttle ; "  words  which,  by  reason  of  their  unlimited  extent,  would 
render  the  patent  void  unless  they  were  construed  as  necessarily 
meaning  the  aforesaid  combination  and  arrangement  of  the  afore- 
said various  parts  of  machinery ;  and,  if  they  are  so  construed, 
then  they  necessarily  denote  and  comprise  all  the  various  parts  of 
machinery  which  are  therein  before  described  and  including  the 
parts  which  belonged  originally  to  the  three  separate  disclaimed 
inventions. 

♦  305      This  is  the  necessary  result  of  the  plaintiflf's  view  of  *  the 

amended  specification,  and  of  the  fact  that  the  patent  is  for 
a  combination  of  machinery,  and  that  there  is  no  other  description 
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in  the  amended  specification  of  that  combination  than  what  is 
afforded  by  the  drawings  and  the  description  thereof ;  nor  anj  thing 
which  denotes  that  the  patented  combination  is  to  consist  of  cer- 
tain portions  onlj  of  that  machinery  which  is  delineated  and 
described.  Unless  we  take  the  whole  of  the  drawings  and  the 
description  thereof  as  being  the  patented  invention,  there  is  nothing 
to  show  where  the  description  of  the  invention  begins  and  where  it 
ends. 

What,  then,  is  the  effect  of  this  constiiiction  of  the  amended 
specification  ? 

The  patent  was  granted  for  ^^improvements  in  machinery  or 
apparatus  for  sewing  or  stitching,"  and  by  the  original  specification 
they  were  described  as  consisting  of  ^'  an  improved  arrangement 
and  combination  of  machinery  for  sewing  or  stitching  by  a  needle 
and  shuttle ; "  and  also,  separately,  of  means  for  regulating  the 
supply  of  the  silk  or  thread,  for  accommodating  the  machinery  to 
different  thicknesses  of  thread  or  silk ;  and  thirdly,  for  preventing 
the  material  rising  or  the  missing  of  the  stitch.  Then  those  three 
last  mentioned  operations  and  the  machinery  for  effecting  them  are 
treated  in  the  original  specification,  and  also  by  the  disclaimer,  as 
separate  improvements,  and  as  not  forming  parts  of  that  combina- 
tion of  machinery  which  is  the  principal  subject  of  the  patent.  • 
That  patent  and  the  original  specification  and  disclaimer  all 
assume  this  as  being  the  case;  and  treat  these  three  separate 
arrangements  as  being  something  which  may  be  exercised  and 
eliminated  without  prejudice  to  the  rest  of  the  invention.  But  as 
the  rest  of  the  invention  is  the  combination  of  machinery,  those 
three  parts  could  not  have  formed  part  of  that  combination  ; 
*  for,  if  they  had  done  so,  they  could  not  have  disclaimed,  *  306 
unless,  indeed,  the  patent  and  the  original  specification  had 
treated  them  both  as  separate  inventions,  and  also  as  to  integral 
parts  of  the  combination,  which  is  not  pretended  by  the  plaintiff 
to  have  been  the  case ;  and  if  it  had  been  pretended  could  not  have 
been  maintained. 

The  consequence,  then,  is  tliis:  that  the  combination  of  ma- 
chinery now  described  in  the  amended  specification  is  different 
from  the  combination  of  machinery  described  in  the  original  spe- 
cification, and  for  which  the  patent  was  granted. 

The  question  then  arises  —  is  the  patent  void  or  is  the  dis- 
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claimer  void?    And  to  this  question  it  is  not  easy  to  find  an 
answer. 

By  the  Statute  5  &  6  Will.  4,  c.  88,  which  introduced  disclaim- 
ers, it  is  in  effect  provided  that  the  disclaimer  to  be  entered  must 
not  be  such  as  will  "  extend  the  exclusive  right  granted  by  the 
said  letters-patent ; "  words  which  are  vague  and  indefinite.  Possi- 
bly they  mean  that  the  patent  must  not  by  the  operation  of  the 
disclaimer  be  made  to  include  or  comprehend  something  which 
was  not  originally  contained  in  the  patent.  The  invention  claimed 
may  be  reduced  or  diminished,  but  it  must  not  be  extended  or 
enlarged. 

What  the  consequence  is  to  be  if  the  disclaimer  violates  this 
provision  is  not  stated.  Some  writers  on  the  subject  treat  this 
proviso  as  amounting  to  a, condition,  and  express  an  opinion  that  a 
disclaimer  which  does  not  comply  with  this  condition  cannot  be 
filed  under  the  statute,  and  is  therefore  void.     I  am  not  aware  of 

any  express  decision  on  the  subject. 
*  807  *  The  statute  provides  further,  that  the  disclaimer,  when 
"  filed  by  the  clerk  of  the  patents,  and  enrolled  with  the 
specification,  shall  be  deemed  and  taken  to  be  part  of  such  letters- 
patent  or  such  specification  in  all  Courts  whatever."  There  is  no 
•  express  enactment  in  the  statute  that  the  disclaimer,  if  it  trans- 
gresses the  statutory  limit  by  extending  the  exclusive  right,  shall 
be  void  to  all  intents  and  purposes ;  and  unless  it  be  so  it  must 
remain  enrolled  with  and  always  accompany  the  letters-patent  and 
specification.  It  might  be  proper  to  hold  that  the  disclaimer  is 
inoperative  for  the  excess  only,  where  that  excess  is  clearly  dis- 
tinguishable ;  and  this  is  the  course  which  I  have  been  anxious  to 
take  in  the  present  case. 

But  I  have  found  it  impossible  so  to  do.  It  is  clear  to  my  mind 
that  the  person  by  whom  this  disclaimer  was  pi'epared  did  not  take 
that  view  of  the  original  specification  which  is  now  admitted  to  be 
the  correct  one ;  namely,  that  the  combination  of  machinery  as 
patented  and  intended  to  be  described  in  the  original  specification 
did  not  include  the  mechanical  arrangements  for  effecting  the 
three  auxiliary  inventions. 

On  the  contrary,  I  think  it  appears  that  the  framer  of  the  dis- 
claimer took  the  combination  to  include  the  whole  of  the  machin- 
ery of  which  these  mechanical  arrangements  were   parts ;  and 
accordingly,  whilst  he  disclaimed  the  auxiliary  inventions   in  a 
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separate  form,  he  was  carefal  to  retain  the  mechanical  arrange- 
ments peculiar  to  these  alleged  inventions  as  part  of  the  general 
combination  and  arrangement  which  were  allowed  to  continue. 

The  disclaimer  proceeds  on  a  recital  that  the  three  auxiliary 
processes  may  not  have  been  new  and  useful  at  the  date  of  the 
letters-patent;  and  further,  that  it  was  not  expedient  to 
make  any  claim,  direct  or  implied,  to  *  these  mechanical  *  308 
arrangements,  nor  to  the  working  parts  of  the  machine 
separate  and  apart  from  the  general  combination  and  arrange- 
ments expressly  mentioned  in  the  said  specification. 

Then  the  disclaimer  in  its  operative  part  disclaims  so  much  of 
the  said  specification  as  relates  to  the  means  or  methods  of  or 
mechanical  arrangements  for  regulating  the  supply  of  thread  or 
silk  to  the  needle  and  shuttle ;  and  also  for  accommodating  the 
machinery  to  the  differant  thicknesses  of  the  thread  or  silk ;  and 
also  for  preventing  the  material  from  rising  or  the  missing  of  the 
stitch  when  different  thicknesses  present  themselves ;  and  also  t\\e 
separate  working  parts  of  the  said  machine  (in  the  plural),  sepa- 
rate and  apart  from  the  general  combination  and  arrangement 
thereof. 

And  the  disclaimer  then  proceeds  to  alter  the  original  specifica- 
tion by  omitting  the  parts  struck  out  and  by  making  several  inser-* 
tions ;  and  it  is  most  important  to  observe,  that  although  every 
passage  which  contains  any  thing  like  a  claim  to  the  three  sepa- 
rate auxiliary  inventions  is  struck  out,  yet  the  mechanical  arrange- 
ments are  preserved  in  the  drawings  and  in  the  description  of  the 
drawings  ;  and  (which  is  very  material)  corrections  and  additions 
are  made  by  the  disclaimer  in  the  description  of  these  mechanical 
arrangements  thus  preserved  and  continued  as  part  of  the  amended 
specification. 

It  is,  therefore,  in  my  judgment,  clear  that  the  mechanical 
arrangements  for  effecting  the  auxiliary  inventions  are  left  inten- 
tionally in  their  corrected  and  amended  form  as  integral  pai-ts  of 
that  combination  of  machinery  to  which  the  patent  by  the  opera- 
tion of  the  disclaimer  is  intended  to  be  confined. 

*  The  result  is,  not  only  that  the  combination   in  the    *  309 
amended  specification  is  different  from  the  combination  in 
the  original  specification,  but  also  that  there  is  no  specification 
remaining  of  that  invention  for  which  the  patent  was  granted. 

[239] 


*  309  CASES  IN   CHANCEBT. 

But  there  is  another  and  more  material  objection  to  the  suffi- 
ciency of  the  specification. 

The  patent  is  for  '^  improvements  in  machinery  or  apparatus  for 
sewing  or  stitching,"  and  the  specification  describes  the  invention 
as  consisting  in  '^  an  improved  arrangement  and  combination  of 
machinery  for  sewing  or  stitching  by  a  needle  and  shuttle."  The 
words  "  improved  arrangement "  or  "  improved  combination " 
indicate  the  nature  of  the  invention.  But  it  is  the  duty  of  the 
patentee  particularly  to  describe  and  ascertain  his  improvements 
in  his  specification ;  for  it  is  the  improvement  which  is  the  inven- 
tion. The  plaintiff's  counsel  contend  that  this  is  done  by  the 
drawings  and  the  description  of  the  drawings ;  but  the  drawings 
and  the  description  thereof  exhibit  and  describe  an  entire  machine, 
and  the  composition  and  working  of  its  several  constituent  parts, 
without  in  any  manner  indicating  where  the  improvement  lies  or 
in  what  it  consists.  The  answer  given  to  the  objection  is,  that  the 
improvement — that  is,  the  invention  —  lies  in  the  whole  combi- 
nation or  arrangement,  which  is  the  novelty.  It  must  follow,  that 
an  accurate  knowledge  of  the  construction  of  all  needle  and 
shuttle  machines,  which  were  known  and  used  in  England  at  the 
date  qf  this  patent,  is  necessary  in  order  to  discover  the  differ- 
ences and  novelties  that  existed  in  this  improved  combination; 
and  as  those  differences  are  numerous,  it  would  not  even  then  1)0 
possible  to  tell  in  which  of  those  differences  the  improvements  of 
the  plaintiff's  patent  consists.  TJie  law  requires  that  the 
*  810  *  specification  should  be  intelligible  to  a  workman  of  ordi- 
nary skill  and  information  on  the  subject.  A  new  combina- 
tion or  improved  arrangement  of  machinery,^  therefore,  should  be 
so  described  as  that  a  person  of  ordinary  knowledge  on  the  subject 
may  be  able  at  once  on  reading  the  specification  to  perceive  the 
invention  and  the  manner  in  which  it  is  to  be  performed.  It  is 
not  sufficient  to  say,  that  a  person  possessed  of  all  the  knowledge 
existing  at  the  time  of  the  patent  on  the  subject  of  sewing  ma- 
chines will  discern  the  improvement.  That  is  more  than  the  law 
requires. 

The  difficulty  of  the  plaintiff  arises  entirely  from  the  character 
which  he  has  thought  fit  to  give  to  his  alleged  invention,  and  the 
manner  in  which  he  has  described  it.     His  counsel  had  no  diffi- 
culty in  describing  at  the  bar  the  improvement.    They  stated  it  to 
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consist  of  an  arrangement  of  three  cams  on  one  shafb,  by  the 
direct  action  of  which  the  three  principal  motions  in  a  needle  and 
shuttle  machine,  namely,  the  needle  movement,  the  shuttle  move- 
ment, and  the  feed  movement  are  effected ;  and  the  plaintiff's 
evidence  was  directed  to  show  that  this  arrangement  formed  the 
novelty  and  utility  of  the  patent.  But  this  clear  and  simple  state- 
ment is  not  to  be  found  anywhere  in  the  specification. 

It  is  true  that  the  cams  and  the  shafts  are  described  indiscrimi- 
nately with  tlie  rest  of  the  machine  in  the  specification,  but  there 
is  nothing  to  indicate  that  it  is  this  addition  which  constitutes  the 
improved  arrangement  or  the  new  combination.  The  argument  is, 
that  this  is  not  necessary  where  the  patent  is  for  a  combination. 
But  I  think  that  both  on  principle  and  authority,  it  is  most 
necessary  that  the  specification  should  ascertain  the  improvement 
when  the  patent  is  for  an  improved  —  that  is,  for  a  new  — 
combination.  At  the  date  of  this  patent  *  many  combina-  *  311 
tions  of  machinery,  or,  in  other  words,  many  machines  for 
sewing  or  stitching  by  a  needle  and  shuttle,  were  known  and  used. 
If  in  that  state  of  things  a  patent  is  taken  out  for  an  improved 
arrangement  or  combination,  the  patentee  is  bound  to  show  in 
what  the  improvement  consists  and  how  it  is  to  be  effected.  And 
this  obligation  is  not  discharged  by  a  description  of  the  entire 
machine  which  embodies  the  improvement,  but  which  description 
does  not  distinguish  the  improvement,  and  thereby  renders  it  un- 
discoverable,  except  upon  a  minute  comparison  and  collation  of 
all  existing  combinations  with  the  new  combination  that  is  claimed. 
A  specification  so  framed  has  the  effect  of  concealing  rather  than 
disclosing  the  invention.  The  condition  of  the  patent  is,  that  the 
specification  shall  particularly  describe  and  ascertain  the  nature  of 
the  invention,  and  in  what  manner  the  same  is  to  be  performed. 
If  a  combination  of  machinery  for  effecting  certain  results  has 
previously  existed  and  is  well  known,  and  an  improvement  is 
afterwards  discovered,  consisting,  for  example,  of  the  introduction 
of  some  new  parts  or  an  altered  arrangement  in  some  particulars 
of  the  existing  constituent  parts  of  the  machine,  an  improved 
arrangement  or  improved  combination  may  be  patented;  but  it 
would  be  contrary  to  the  spirit  of  the  patent  law  and  of  the 
decided  cases  to  permit  a  patent  to  be  taken  out  for  a  new  combi- 
nation, and  the  whole  machine  to  be  described  and  specified  as  a 
new  invention,  without  in  any  manner  distinguishing  or  marking. 
VOL.  IV.  16  [  241  ] 
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the  improvement  by  the  introduction  or  addition  of  which  the 
improved  arrangement  or  the  improved  combination  is  in  reality 
produced.  The  term  "  combination  of  machinery,"  which  has  of 
late  been  a  favourite  form  of  words  with  patentees,  is  nothing  but 
an  extended  expression  of  the  word  '*•  machine."  It  is  the  word 
'^  machine  "  writ  large ;  and  as  a  patent  for  an  improved 

*  812    machine,  in  the  specification  *  of  which  the  improvement 

was  not  particularly  stated  and  described,  would  hardly  be 
attempted  to  be  supported,  so  neither  in  my  judgment  can  the 
patent  for  an  improved  arrangement  or  combination  be  supported, 
in  the  specification  of  which  there  is  nothing  to  distinguish  the 
new  from  the  old. 

It  is  true,  that  a  person  perfectly  well  acquainted  with  the 
subject,  and  having  present  to  his  mind  all  pre-existing  combina- 
tions, would  be  able  to  discover  that  which  constitutes  the  novelty. 
But  this  is  not  the  condition  on  which  the  patent  is  granted.  It 
was  said  by  Lord  Ellenborough  in  Harmar  v.  Playney  (a)  a  case 
cited  by  the  plaintiff,  that  the  object  of  requiring  a  specification 
to  be  enrolled  seemed  to  be,  to  enable  persons  of  reasonable 
intelligence  and  skill  in  the  subject-matter  to  tell  from  the  inspec- 
tion of  the  specification  itself  what  the  invention  was  for  which 
the  patent  was  granted.  But  this  cannot  be  done  on  the  inspec- 
tion of  the  specification  of  this  patent. 

It  is  true  that  the  case  of  Harmar  v.  Playne  was  held  to  be  an 
exception  to  this  rule,  but  exceptio  probqt  regulam.  In  that  case  a 
patent  was  taken  out  for  a  machine :  the  inventor  afterwards  dis- 
covered an  improvement,  and  he  took  out  a  second  patent  for  an 
improved  machine,  and  in  the  specification  of  that  second  patent 
he  described  the  whole  machine,  without  distinguishing  the  im- 
provement, and  the  objection  was  that  the  specification  was  insuffi- 
cient and  the  patent  bad ;  but  inasmuch  as  in  the  second  patent  he 
had  recited  the  first  patent  and  the  specification  under  it,  it  was 
held,  that  that  recital  being  in  immediate  comparison  with  the 
new  specification,  furnished  in  gremio  of  tlie  new  patent  the 

•  813    means  of  distinguishing  the  new  from  the  old.    It  was  *  con- 

tended by  the  plaintiff's  counsel  that  a  specification  ought 
to  be  read  by  the  light  of  the  knowledge  existing  at  the  time.  If, 
for  example,  some  law  of  nature  or  some  fact  in  science  be  discov- 

(a)  11  East,  101,  106;  Davies's  Fat.  Ca.  811. 
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ered  and  made  publicly  known,  the  specification  of  a  patent  subse- 
quently granted  may  assume  that  such  natural  law  or  scientific 
fiBLct  is  known  to  the  reader,  and  it  need  not  be  stated  or  explained. 
Thus,  to  put  a  familiar  instance,  if  after  the  law  of  gravitation 
had  been  discovered  and  made  known  a  specification  had  stated  or 
assumed  certain  results  as  being  the  consequences  of  that  law, 
but  without  mentioning  or  referring  to  that  cause,  such  specifica- 
tion would  not  have  been  insufiicient  or  obscure.  So  the  specifi- 
cation of  a  patent  for  a  chemical  discovery  may  be  so  worded  as 
to  assume  a  knowledge  of  the  existing  and  known  state  of  the 
science,  provided  it  gives  a  clear  description  of  the  alleged  new 
discovery,  that  is,  of  the  addition  which  it  professes  to  make  to 
Hie  existing  knowledge.  In  such  cases  it  will  still  be  the  fact  that 
the  invention  will  appear  from  the  specification.  But  such  cases 
are  very  difierent  from  the  present,  where  the  invention  cannot  be 
ascertained  otherwise  than  by  the  exhaustive  process  of  comparing 
and  collating  all  existing  machines  and  similar  patents  with  the 
description  of  the  new  combination;  and  as  such  comparison 
would  disclose  many  difierences,  the  public  would  still  be  at  a  loss 
to  know  whether  all  or  which  of  those  difierences  constituted  the 
merit  of  the  new  combination. 

I  must,  therefore,  lay  down  the  rule  which  is  consistent  with 
and  in  reality  a  mere  sequence  from  the  decided  cases,  that  in  a 
patent  for  an  improved  arrangement,  or  new  combination  of 
machinery,  the  specification  must  describe  the  improvement  and 
define  the  novelty  otherwise  and  in  a  more  specific  form 
than  by  the  general  *  description  of  the  entire  machine;  *314 
it  must,  to  use  a  logical  phrase,  assign  the  differentia  of 
the  new  combination. 

This  obligation  flows  directly  from  the  condition  of  the  patent ; 
it  is  part  of  the  condition  of  the  patent  that  the  specification  shall 
particularly  describe  and  ascertain  the  invention.  With  that  con- 
dition this  specification,  in  my  judgment,  fails  to  comply. 

Anxious  as  I  have  been  to  find,  if  possible,  a  construction  of  the 
amended  specification  which  would  uphold  the  validity  of  this 
patent,  it  must  yet  be  remembered  that,  the  amended  specification 
being  part  of  the  disclaimer,  portions  of  it  which  it  might  be  pro- 
posed to  reject  as  being  in  efiiect  disclaimed  cannot  be  cut  out  of 
that  specification.  They  must  still  remain  part  of  it  for  the  pur- 
poses of    construction,   and    accordingly  the    combination    and 
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arrangement  of  the  various  parts  of  machinery  mentioned  in  the 
claim  must  extend  to  the  whole  of  the  machinery  contained  in  the 
drawings  and  in  the  description  of  the  drawings ;  and  as  the  claim 
is  confined  to  the  combination  and  arrangement  of  machinery 
before  described,  that  portion  of  the  specification  which  I  have 
called  '^  the  specified  passage  "  cannot  be  taken  to  be  the  descrip- 
tion of  the  invention. 

If  the  disclaimer  were  treated  as  valid,  and  the  case  were 
remitted  to  the  original  specification,  I  should  be  of  opinion,  for 
the  same  reasons,  that  that  also  was  insufficient. 

I  must,  therefore,  declare  that  the  specification  of  this  patent  is 
insufficient,  and  that  the  patent  is  void  at  law. 

In  arriving  at  this  conclusion,  it  had  not  been  without 
*  815  *  attention  to  the  consideration  that  a  specification  should 
be  construed  with  a  willing  mind  and  a  desire  to  under- 
stand, (a)  I  have  abstained  from  adverting  to  any  thing  given  in 
evidence  by  the  defendants,  taking  materials  I  have  used  wholly 
from  the  opening  of  the  plaintifif's  case  and  the  evidence  adduced 
on  his  behalf. 

April  15. 

Mr.  Hindmarch  having  on  this  day,  on  behalf  of  the  defendants, 
applied  to  the  Court  that  the  bills  might  be  dismissed  as  against 
them,  and  the  Lord  Chancellor  having  desired  that  all  the  causes 
bound  by  the  order  of  the  7tli  of  December,  1868,  should  be  placed 
in  the  paper  together, 

April  18. 

His  Lordship  on  this  day  made  an  order  staying  the  proceedings 
in  all  such  causes,  and  directing  th^  plaintiff  to  pay  tlie  costs  up  to 
that  time,  including  the  costs  of  the  present  order,  and  reserving 
liberty  to  the  defendants  in  the  other  causes  who  had  not  applied 
to  have  the  benefit  of  the  order  of  the  7th  December,  1863,  to 
move  to  dismiss  the  respective  bill  against  them  for  want  of  prose- 
cution. 

(a)  See  HuUett  v.  Hague,  2  B.  &  Ad.  370,  377:  Russell  v.  Cowlej,  1  C, 
M.  &  R.  864 ;  Beard  v.  Egerton,  8  C.  B.  165. 
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♦BUNN  v.  BUNN.  ♦816 

1864.    March  10.    Before  the  Lori>s  Justices. 

The  penalty  and  forfeiture  clauses  of  the  Statutes  18  Eliz.  c  5,  and  27  Eliz. 
c.  4,  cannot  be  used  by  defendants  in  equity  who  are  parties  to  deeds  which 
it  is  sought  to  impeach  under  those  statutes,  as  exempting  them  from  giving 
discovery,  or  from  the  necessity  of  making  the  common  affidavit  as  to  docu- 
ments, even  though  among  such  documents  may  be  the  deeds  sought  to  be 
impeached.' 

This  was  an  appeal  by  defendants  from  an  order  made  by  bis 
Honor  the  Vice-Chancellor  Stuart  in  tbe  usual  form,  requiring 
them  to  make  the  common  affidavit  as  to  documents.  The  suit 
was  that  of  a  creditor  for  the  administration  of  the  testator's  estate 
and  to  set  aside  a  voluntary  settlement  made  by  him,  of  which  the 
appellants  were  trustees. 

Mr.  Malins  and  Mr.  Swanston^  for  the  appellants.  —  We  object 
to  make  tbe  affidavit  required  of  us,  because  it  involves  an  admis- 
sion of  the  possession  and  existence  of  the  deed  which  this  suit 
seeks  to  impeach.  If  that  deed  be  successfully  impeached,  we 
shall,  as  parties  to  it,  be  exposed  to  penalties  and  forfeitures  under 
the  Statute  18  Eliz.  c.  5,  §  3.  We,  as  defendants,  need  not  say 
how  any  answer  of  ours  may  tend  to  criminate  us ;  it  is  our  privi- 
lege to  decline  to  answer  any  question  which  in  our  judgment  may 
have  that  tendency.  In  point  of  fact,  the  hostility  of  the  parties 
in  the  present  case  is  such  that  an  indictment  against  us  under  the 
statute  will  follow^  if  the  plaintiff  succeeds  in  setting  aside  the 
deed. 

[The  Lord  Justice  Turner.  —  If  you  give  up  the  deed,  you  are 
not  exposed  to  any  penalties  under  the  statute.] 

No ;  but  we  are  beneficially  interested  under  the  deed,  and 
therefore  decline  to  give  it  up. 

[The  Lord  Justice  Turner.  —  If  you  defend  the  deed  honestly 

>  See  Burns  o.  Hobbs,  29  Maine,  273 ;  Bay  State  Iron  Co.  o.  Goodall,  S9 
N.  H.  223 ;  Howell  v.  Ashmore,  1  Stockt  (N.  J.)  82 ;  Michael  «.  Gaj,  1  F.  & 
F.409. 
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and  justly,  you  are  exposed  to  no  penalty.    It  is  only  if  you  defend 
it  dishonestly  or  unjustly,  that  you  are  exposed  to  any  penalty.] 

Be  it  so.  Still  we  object  to  answer  any  question  which  may  forge 
a  link  in  the  chain  with  which  our  opponent  seeks  to  bind  us. 

*  317        *  They  referred  to  Wich  v.  Parker^  (a)  Short  v.  Mer- 
der^  (6)  Fisher  v.  Ronalds j  (c)  0%hom  v.  The  London  Dock 
Company^  (d)  Reg.  v.  Smithy  («)  and  as  in  pari  materia  to  Stat 
27  Eliz.  c.  4,  §  8. 

Mr.  Bacon  and  Mr.  Hardy,  for  the  respondent,  were  not  called 
upon,  but  with  reference  to  the  case  of  Fisher  v.  Ronalds j  (c) 
referred  to  Re  The  Mexican  and  South  American  Company ,  In  re 
Aston,  (jg) 

The  Lord  Justice  E^niqht  Bruce.  —  I  am  clearly  of  opinion 
that  it  is  not  the  rule  or  practice  of  this  Court  to  allow  the  provi- 
sions of  either  of  the  Statutes  of  Elizabeth  to  which  reference  has 
been  made  to  be  used  to  prevent  discovery.  The  affidavit  must  be 
made.  If  any  objection  is  made  to  produce  any  particular  docu- 
ment, that  objection  must  be  considered  hereafter  on  its  own 
merits. 

The  Lord  Justice*  Turner.  —  I  am  quite  content  to  stand  on 
the  authority  of  those  who  have  preceded  me  for  the  last  two  hun- 
dred years.  I  never  heard  of  this  question  being  raised  before.  I 
think  that  this  appeal  should  never  have  been  brought ;  but  that, 
being  brought,  it  must  now  be  dismissed  with  costs. 

Their  Lordships  then  directed  the  affidavit  to  be  made  within 
ten  days  from  that  date. 

(a)  22  Beav.  59. 

(5)  2  De  G.  &  Sm.  685 ;  8  Mac.  &  G.  205. 

(c)  12  C.  B.  762,  765,  per  Mauls,  J. 

(d)  10  Exch.  698,  701,  per  Alderson,  B. 

(«)  6  Cox,  Crim.  Cas.  31.  {g)  27  fieav.  474. 
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1864.    March  14,  15.    Before  the  Lords  Justicks. 

A  life  assurance  society  reassured  a  portion  of  its  risk  on  one  of  its  policies  with 
a  second  society,  stating  that  a  third  society  had  reassured  part  of  the  risk, 
and  that  the  remainder  beyond  what  it  was  proposed  that  the  second  society 
should  take  would  be  retained  by  itself,  the  6rst  society.  This  was  the 
intention  of  the  first  society  at  the  time,  but  in  the  interval  between  the 
proposal  to  the  second  society  and  the  completion  of  the  reassurance  with 
it,  the  first  society,  for  reasons  connected  with  its  own  business,  but  without 
the  intervention  of  any  new  fact,  or  new  information,  or  change  of  opinion 
as  to  the  value  of  the  life  ultimately  assured,  changed  its  prior  intention 
and  reassured  the  whole  of  the  risk  beyond  what  was  to  be  taken  by  the 
second  society  with  the  third  society.  The  first  society,  however,  did  not 
communicate  ittf  change  of  intention  to  the  second  society,  but  allowed 
them  to  complete  their  reassurance.  The  life  having  dropped,  and  the 
risk  having  become  a  claim,  and  the  second  society  having  learnt  the  above 
facts,  and  having  declined  to  pay  the  amount  of  their  own  reassurance,  the 
first  society  brought  an  action  at  law  against  them  on  the  policy.  Upon  a 
bill  filed  by  the  second  society  against  the  first,  alleging,  as  by  evidence 
was  proved  to  be  the  fact,  that  the  retention  by  the  first  society  of  a  portion 
of  the  risk  was  a  material  element  in  inducing  the  second  society  to  take 
a  share  in  it  without  further  investigation  than  they  actually  made,  and 
praying  to  have  it  declared  that  the  policy  had  been  "fraudulently*' 
obtained,  and  ought  to  be  delivered  up  to  be  cancelled,  and  seeking  an 
injunction  to  restrain  the  action  and  any  other  proceedings :  HM,  — 

1.  That  the  second  society  was  entitled  to  the  relief  it  sought. 

2.  That  the  case  made  by  the  bill  was  one  for  equitable  relief,  and  that  there 

was  consequently  jurisdiction  in  equity  to  deal  with  it,  even  if  it  might 
have  been  dealt  with  at  law  also. 

8.  That  the  word  '*  fraudulently*'  in  the  prayer  of  the  bill  was  properly  used  in 
its  technical  sense,  and  that  consequently  failure  of  proof  of  fraud  in  fact 
was  immaterial. 

4.  That  even  although  where  a  bill  alleges  a  case  of  firaud  only,  and  the  fraud  is 
not  proved,  the  bill  will  be  dismissed ;  yet  if  the  case  alleged  is  not  one  of 
fraud  only,  relief  may  be  given  on  the  alternative  case  made  by  the  bill. 
Observations  on  WiMe  v.  Gibson  (1  H.  L.  Cas.  605)  on  this  head. 

Per  the  Lord  Justice  Turner.  —  If  a  person  makes  a  representation  by  which  he 
induces  another  to  take  a  particular  course,  and  the  circumstances  are  after- 
wards altered  to  the  knowledge  of  the  party  making  the  representation  but 
not  to  the  knowledge  of  the  party  to  whom  the  representation  is  made,  and 
are  so  altered  that  the  alteration  of  the  circumstances  may  affect  the  course 
of  conduct  which  may  be  pursued  by  the  party  to  whom  the  representation 
is  made,  it  is  the  imperative  duty  of  the  party  who  has  made  the  repre- 
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sentation  to  communicate  to  the  party  to  whom  the  representation  has  been 
made  the  alteration  of  those  circumstances :  and  the  Court  will  not  hold 
the  party  to  whom  the  representation  has  been  made  bound  unless  such 
communication  has  been  made.' 

This  was  an  appeal  by  the  defendants  from  a  decree  of  the  Vice- 
Chancellor  Sir  John  Stuart,  whereby  his  Honor  directed  a 
*319  certain  policy  of  reassurance  for  *  1000/.,  granted  by  the 
Reliance  Mutual  Life  Assurance  Society  to  the  Provident 
Clerk's  Mutual  Life  Assurance  Association  on  the  life  of  one  Mrs. 
Lydia  Taylor,  to  be  delivered  up  to  be  cancelled  with  ancillary 
relief,  and  ordered  the  appellants  to  pay  the  costs  of  the  suit. 

The  case  in  the  Court  below  is  reported  in  the  4th  volume  of 
Mr.  GiflFard's  Reports,  (a) 

The  facts  were  as  follows :  — 

In  1838  the  International  Life  Assurance  Society  assured  the 
life  of  Lydia  Taylor  for  a  very  large  sum  of  money. 

In  May,  1861,  they,  in  accordance  with  a  common  practice  of 
the  London  assurances  offices,  reassured  her  life  with  the  Provi- 
dent Clerk's  Mutual  Life  Assurance  Association,  herein  after 
called  the  association,  for  8000Z.,  so  as  thereby  to  diminish  their 
own  risk.  The  risk  of  the  association  to  the  International  'Life 
Assurance  Society  commenced  on  the  9th  of  May,  1861. 

On  the  10th  of  May,  1861,  Mr.  Linford,  the  secretary  of  the 
association,  called  on  the  secretary  of  the  Reliance  Mutual  Life 
Assurance  Society,  herein  after  called  the  society,  at  the  office  of 
the  society,  and  proposed,  on  behalf  of  the  association,  that  the 
society  should  take  part  of  their  risk  in  Lydia  Taylor's  life  by  way 
of  reassurance,  alleging  that  another  office,  the  Yictoria  office, 
had  agreed  to  undertake  that  risk  to  the  extent  of  1000/.  or  more, 
but  that  the  association  would  themselves  retain  1000/.  of  it ;  and 
proposing  that  the  society  should  take  the  remaining  1000/. 
*  820  He  further  stated  *  that  Lydia  Taylor  was  alleged  to  be 
in  her  sixty-second  year ;  that  no  fresh  medical  examina- 
tion could  be  had,  but  that  from  information  which  he  had  ob- 
tained the  directors  of  the  association  were  satisfied  that  the  life 
was  a  first-class  life,  and  that  they  had  accepted  the  proposal  and 
granted  the  assurance  for  3000/.  upon  that  footing. 

This  verbal  proposal  of  the  secretary  of  the  association  was 

(a)  Page  485. 

^  See  Kerr  Fr.  &  M.  (1st  Am.  ed.)  67. 
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entertained  and  accepted  on  the  same  10th  of  May,  1861,  by  the 
secretary  of  the  society  in  these  words :  ^'  This  office  will  join  you 
in  the  risk  on  the  life  of  Mrs.  Lydia  Taylor  to  the  extent  of 
1000/." 

This  acceptance  was  confirmed  on  the  14th  of  May,  and  notice 
given  to  the  association  on  the  following  day. 

It  was  alleged  that  it  was  in  reliance  on  the  representations 
made  by  the  secretary  of  the  association  that  the  association  had 
confidence  in  the  goodness  of  the  life,  and  that  they  would  retain 
lOOOZ.  as  their  proportion  of  the  risk  under  the  assurance  for 
8000Z.  which  they  had  granted  on  her  life,  that  the  proposal  was 
accepted  as  a  partnership  risk  by  the  society,  who  dispensed  with 
the  usual  investigation  or  inquiry  into  the  age,  health,  or  habits  of 
Lydia  Taylor. 

On  the  18th  of  May,  1861,  the  society  issued  the  policy  in  ques- 
tion in  the  suit  as  of  that  date  to  the  association,  and  the  associa- 
tion paid  to  the  society  the  sum  of  79/.  ISs.  id.  for  the  first  year's 
premium  on  the  reassurance.  This  sum  was  merely  the  amount 
of  one-third  of  the  premium  charged  by  the  association  to  the 
International  Life  Assurance  Society  for  that  society's  3000/. 
policy,  and  was  not  the  sum  which  under  ordinary  circumstances 
would  have  been  the  society's  premium  on  a  1000/.  assur- 
ance of  a  first'Class  life  of  *  sixty-two.  The  risk  on  this  *  821 
policy  commenced  on  the  18th  of  May,  1861. 

On  the  80th  of  January,  1862,  Lydia  Taylor  died  suddenly. 
Notice  of  her  death  was  not  given  to  the  society  by  the  association 
until  the  21st  of  May  following. 

After  her  death  the  society  discovered  that  the  association,  in- 
stead of  retaining  the  1000/.  risk  on  her  life  which  they  had  repre- 
sented to  the  society  they  would  retain,  and  in  contravention  of 
that  representation,  had  on  the  15th  of  May,  1861,  assured  byway 
of  reassurance  with  the  Victoria  office  the  further  sum  of  1000/. 
in  addition  to  the  1000/.  in  which  they  had  already  reassured 
in  that  office ;  thus  by  reassurance  getting  rid  of  the  whole  of 
their  liability  in  respect  of  the  policy  granted  by  them  to  the 
International  office.  No  notice  of  this  fact  was  given  by  the 
association  to  the  society  prior  to  the  18th  of  May,  1861. 

The  reason  alleged  by  the  defendants  for  this  departure  from 
the  earlier  representations  of  the  secretary  of  the  association  was, 
that  at  a  meeting  of  directors  held  on  the  15th  of  May,  1861, 
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remark  was  made  upon  the  large  amount  of  reassurance  business 
transacted  with  the  International  Life  Assurance  Society  during 
the  week,  and  it  was  resolved  to  retain  no  part  of  the  risk  of  the 
present  reassurance,  the  case  happening,  as  was  remarked  by  a 
director  present,  to  be  the  only  one  then  before  the  meeting  where 
no  fresh  medical  evidence  could  be  obtained,  and  the  Victoria 
being  willing  to  take  2000/.  of  the  risk  instead  of  lOOOZ.  It  was 
also  alleged  that  the  resolution  was  in  no  sense  dependent  on 

*  822   any  want  of  confidence  in  the  goodness  of  Lydia  *  Taylor's 

life  existing  on  the  part  of  either  the  individual  director  or 
the  meeting. 

After  a  correspondence  between  the  secretaries  and  solicitors  of 
the  society  and  the  association  ensuing  upon  the  announcement 
by  the  latter  to  the  former  of  Lydia  Taylor's  death,  the  society 
finally  refused  to  pay  the  1000/.  assured  with  them  by  the  associa- 
tion; and  the  association  consequently,  in  October,  1862,  com- 
menced an  action  on  the  policy  against  the  plaintiffs  in  this  suit. 

The  society  was  an  unincorporated  association,  and  the  plain- 
tiffs in  this  suit  were  those  three  of  its  directors  who  had  signed 
the  policy  in  question.  The  defendants  in  the  suit  were  the  trus- 
tees and  secretary  of  the  association,  —  a  body  registered  by  the 
registrar  of  friendly  societies. 

The  bill  was  filed  in  November,  1862,  stating  the  facts  of  the 
case,  alleging  in  effect  that  it  was  the  custom  and  understanding 
with  London  assurance  offices  upon  such  reassurances  as  the  pres- 
ent (in  the  absence  of  a  special  stipulation  or  statement  to  the 
contrary)  that  the  office  effecting  the  reassurance  should  itself 
retain  a  substantial  portion  of  the  risk  covered  by  the  original 
assurance,  and  for  the  office  with  which  the  reassurance  was  effected 
to  dispense  with  the  usual  medical  examination  on  their  own 
behalf  of  the  person  whose  life  was  assured,  and  with  the  usual 
inquiries  as  to  his  or  her  health  and  habits,  and  to  rely  on  the 
retention  by  the  office  granting  the  original  assurance  of  their  fair 
portion  of  the  risk  as  a  guarantee  of  their  good  faith  in  reassur- 
ing ;  and  alleging  fiirther,  that  the  society  would  not  have  effected 
the  reassurance  if  it  had  not  been  that  the  association  were  to 
retain  1000/.  of  the  8000/.  risk  themselves ;   and  praying 

*  828   a  declaration  that  the  1000/.  policy  of  assurance  *  of  the 

18th  of  May,  1861,  was  fraudulently  obtained  and  ought  to 
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be  set  aside  and  delivered  up  to  be  cancelled  ;  and  for  an  injunc- 
tion to  restrain  the  action  and  any  other  proceedings. 

It  appeared  that  the  Victoria  ofQce  had  reassured  the  whole  of 
the  20002.  with  knowledge  that  the  association  was  retaining  no 
part  of  the  risk,  and  had  paid  the  full  2000/.  so  assured  by  them. 

The  general  effect  of  the  evidence  in  other  respects  sufficiently 
appear  from  the  judgments  of  the  Lords  Justices  and  from  Mr. 
Oiffard's  report  of  the  case  in  the  Court  below. 

Mr.  Bctcon  and  Mr.  'Dauney^  for  the  respondents,  the  plaintifis 
in  the  suit,  relied  upon  ReyneU  v.  Sprye.  (a) 

Mr.  Malins  and  Mr.  E.  K.  Karslake,  for  the  appellants.  — The 
bill  is  wholly  founded  on  fraud.  No  fraud  has  been  made  out  or  is 
even  suggested  at  the  bar.  The  bill,  therefore,  is  unsustainable. 
WUde  V.  Oibsan.  (6) 

[The  Lord  Justice  Turner.  —  The  doctrine  to  which  you  refer 
merely  amounts  to  this,  that  if  a  bill  be  founded  upon  fraud  the 
allegations  of  fraud  must  be  proved  ;  but  there  is  no  doubt  that  if 
the  bill  makes  an  alternative  case,  if  it  does  not  rest  upon  fraud 
alone,  the  failure  to  prove  the  allegations  of  fraud  alone  is  not 
enough  to  dismiss  the  bill.] 

The  facts  of  the  case  show  that  equitable  fraud  is  out  of  the 
question :  Jeremy's  Equity  Jurisdiction,  (c)  The  association  did 
band  fide,  on  the  10th  of  May,  1861,  intend  to  retain  to 
themselves  *  lOOOZ.  of  their  risk  on  the  8000/.  policy.  The  *  824 
representation  made  by  their  secretary  to  the  secretary  of 
the  society  to  that  effect  was  therefore  true.  It  is  true,  that  on 
the  15th  of  May  the  association  changed  its  prior  intention.  But 
it  did  not  do  so  by  reason  of  any  newly  acquired  information,  or 
the  existence  of  any  new  fact  or  any  change  of  opinion  with  refer- 
ence to  the  goodness  of  the  assured  life.  Nor  had  they  any  such 
newly  acquired  information,  nor  had  any  new  fact  any  existence, 
nor  was  there  any  change  of  opinion  as  to  the  goodness  of  the 
life,  on  the  18th,  on  which  day  the  policy  in  question  in  this  suit 
was  signed  on  behalf  of  the  society.     There  was,  therefore,  noth- 

(a)  1  De  G.,  M.  &  G.  660.  (c)  Pages  385  et  teq.,  ed.  1828. 

(5)  1  H.  L.  Cas.  605. 
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ing  for  them  to  communicate  to  the  society.  The  law  of  this 
Court  as  to  the  binding  nature  of  representations  upon  the  person 
making  them  has  been  discussed  at  large  in  Hdmmersley  v.  De 
Biel^  (a)  Jorden  v.  Money ^  (6)  PiggoU  v.  StraUon^  (c)  LoffuB  v. 
Maw^  (d)  HtUton  v.  jRoasiter,  (e)  But  that  question  does  not  arise 
here.  The  present  plaintifis  are  not  seeking  to  make  the  associa- 
tion .  make  good  their  representation.  In  point  of  fact,  the  repre- 
sentation has  been  made  good  by  the  Victoria  office.  And  if  the 
plaintiffs'  case  rested  upon  the  facts  of  the  case,  those  facts  would 
have  equally  afforded  them  a  defence  at  iaw.  The  same  would 
have  been  the  effect  of  their  case  resting  —  which,  however,  we 
deny  that  it  does  —  upon  implied  contract.  Their  defence  would 
equally  have  been  at  law,  and  there  was  no  necessity  for  them  to 
come  into  equity  to  have  the  policy  delivered  up  to  be  cancelled. 

[The    Lord    Justice  Knight  Bruce  referred  to   ThrelfdU  v. 
Lunt,  (jgy\ 

That  case  is  referred  to  in  Story's  Equity  Jurisdiction,  (K) 
*  825  and  we  adopt  the  statements  there  made  *  as  part  of  our 
argument.  It  cannot  be  seriously  pretended  that  the  re- 
tention by  the  association  of  a  portion  of  their  liability  on  the 
3000/.  policy  acted  as  a  material  inducement  to  the  society  to 
take  1000/.  of  the  risk.  For  the  evidence  of  Mr.  Ratray,  the 
secretary  of  the  Victoria  office,  shows  that  he  thought  so  little  of 
the  change  of  intention  on  the  part  of  the  association,  of  which 
he  was  fully  cognizant  when  that  office  took  the  second  1000/. 
risk  from  the  association,  that  he  made  no  scruples  in  so  doing. 

They  also  referred,  on  the  frame  of    the  bill,  to  Burdett  v. 
Hay.  (i) 

A  reply  was  not  heard. 

The  Lobd  Justice  Knight  Bruce.  —  It  is  in  my  judgment  a 
just  inference  from  the  evidence  in  this  cause  that  the  society 

(a)  12  CI.  &.Fin.  46.  («)  7  De  G.,  M.  &  G.  9. 

(6)  6  H.  L.  Cas.  186.  (g)  7  Sim.  627. 

(c)  1  De  G.,  F.  &  J.  88.  (A)  Vol.  2,  p.  11,  §§  700  a,  701,  2d  ed. 

((2)  3  Giff.  692.  (t)   Supra,  p.  41. 
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represented  by  the  plaintiffs  was  induced  to  agree  to  grant,  did 
agree  to  grant,  and  did  grant  the  reassurance  policy  in  question, 
dated  the  18th  of  May,  1861,  on  the  faith  and  in  consequence  of 
a  representation  made  to  them  on  the  part  of  the  assured,  the 
society  represented  by  the  defendants,  that  the  defendants'  society 
would  retain  and  remain  subject,  to  the  extent  of  1000/.,  to  the 
liability  upon  the  assurance  for  3000/.,  as  to  1000/.,  other  part  of 
which,  the  assurance  in  question  was  granted. 

It  may  he  that  until  the  15th  of  May,  1861,  the  society  repre- 
sented by  the  defendants  continued  to  intend  to  abide  by 
that  representation,  but  on  the  15th  of  *  May,  1861,  that    *  826 
intention  was  changed.    The  notion  of  retaining  any  portion 
of  the  liability  to  the  8000/.  was  abandoned  and  a  different  course 
was  adopted. 

If  that  change  of  intention,  if  that  abandonment,  if  that  differ- 
ent course,  if  that  intention  of  not  retaining  any  portion  of  the 
risk,  had  been  communicated  to  the  society  represented  by  the 
plaintiffs,  as  it  ought  to  have  been,  without  delay,  all  might  have 
been  well.  But  no  such  thing  was  done,  and  three  days  after  this 
uncommunicated  change  of  intention  the  assurance  was  allowed  to 
be  completed.  That  assurance  should  not  have  been  allowed  to  be 
completed,  without  a  full  and  clear  communication  that  the  in- 
tention represented  to  exist  of  retaining  the  liability  under  the 
3000/.  policy  to  the  extent  of  1000/.  had  been  abandoned. 

In  my  judgment  the  misrepresentation  was  material.  The  rep- 
resentation is  proved  to  have  been  an  inducement,  an  important 
inducement,  to  the  plaintiffs'  society  to  accept  the  assurance,  in 
the  circiunstances  in  which  it  was  accepted,  without  more  inquiry 
and  more  investigation  than  was  then  made.  It  appears  to  me,  I 
repeat,  that  the  plaintiffs  are  entitled  to  assert,  and  to  be  believed 
in  asserting,  that  they  would  not  have  acted  as  they  have  done  if 
they  had  known,  as  they  ought  to  have  been  informed  by  the 
society  represented  by  the  defendants,  of  the  real  facts. 

Accordingly,  in  my  judgment  the  decree  is  right.  The  contract 
was  obtained  by  means  of  an  untrue  representation,  —  a  represen- 
tation positively  intended  to  be  carried  into  effect  at  the  time,  but 
abandoned  afterwards,  and  the  abandonment  not  communi- 
cated. The  decree,  *  therefore,  as  I  say,  is,  in  my  judgment,  *  827 
plainly  right,  subject  only  to  two  remarks. 
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One  applies  only  as  to  costs :  I  have  felt  some  doubts  whether 
tlie  evidence  on  the  part  of  the  plaintiffs  has  not  been  more 
copious  and  profuse  than  it  should  have  been. 

The  other  remark  is  a  very  trifling  one,  considering  the  amount 
of  premium  directed  to  be  paid ;  viz.,  whether  the  interest  on  the 
premium  should  have  been  at  the  rate  of  52.  per  cent  or  4L  per 
cent.  It  involves  so  small  an  amount  that  it  probably  is  hardly 
worth  considering  or  mentioning. 

Objection  has  been  taken  to  any  decree  being  made  in  this  suit 
on  the  ground  that  the  word  ^'  fraudulently  '^  had  been  used  in  the 
prayer  of  the  bill,  while  there  has  been  no  proof  of  fraud. 

In  my  judgment  the  circumstance  forms  no  objection  at  all. 
In  one  proper  sense,  the  technical  sense,  the  word  ^'fraudu- 
lently "  is  properly  used  where  it  is  here  used,  and  its  use  does 
not  in  the  slightest  degree  prejudicially  affect  the  plaintifis'  case. 

It  has  been  said,  also,  that  the  objection  taken  by  the  plaintiffs 
to  the  policy  is  a  mere  legal  objection,  and  that  this  dispute,  if  not 
proper  exclusively  for  a  Court  of  Law,  is  at  least  as  proper  for  a 
Court  of  Law  as  for  this  jurisdiction. 

My  judgment  is  otherwise.  That  argument  is  against  the  estab- 
lished course  of  the  Court  for  —  I  had  well  nigh  said  —  centuries. 
Whether  the  jurisdiction  in  such  a  case  as  this  is  exclusively 
*  328  here  I  give  no  opinion ;  but  *  assuming  the  jurisdiction  to 
be  not  exclusively  here,  it  is  in  my  judgment  at  least  as 
proper  here  as  in  a  Court  of  Law. 

Subject  only  to  the  very  small  matters  which  I  have  mentioned, 
the  decree  is,  in  my  judgment,  manifestly  right. 

The  Lord  Justice  Turner. — I  agree. 

In  disposing  of  the  case,  I  desire,  in  the  first  place,  to  absolve 
the  defendants  from  all  imputation  of  any  intention  of  actual 
fraud*;  actual  fraud  has  not  been  imputed  at  the  bar,  and  the 
circumstances  of  the  case  in  my  judgment  entirely  exclude  that 
consideration. 

But  that  by  no  means  disposes  of  the  case ;  for  there  are  many 
states  of  circumstances  in  which  there  is  technical  fraud,  in  which 
transactions  are  fraudulent  in  the  eyes  of  this  Court,  or  character- 
ized by  the  designation  of  fraud,  although  there  may  be  no  actual 
moral  fraud.  The  question  really  here  is,  whether  this  case  does 
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or  does  not  fall  within  the  range  of  those  cases  in  which  this 
Court  holds  a  transaction  to  be  fraudulent,  although  it  may  not  be 
morally  so. 

The  case  has  been  dealt  with  by  the  defendants  as  if  it  were  one 
of  implied  contract. 

I  give  no  opinion  whether  or  not  that  view  of  the  case  would  be 
right  if  the  question  depended  wholly  on  the  custom  of  assurance 
offices.  But  the  case  does  not  in  my  view  of  it  in  any  way  depend 
upon  that  question.  It  depends,  in  my  judgment,  entirely 
upon  the  representations  *  which  were  made  and  which  *  829 
induced  the  plaintiffs  to  accept  the  burden  of  the  reassur- 
ance in  question. 

The  question  really  is,  whether,  representations  having  been 
made  that  a  liability  would  be  retained  on  the  part  of  the  defend- 
ants, and  that  intention  having  been  changed  before  the  liability 
attached  upon  the  plaintiffs,  —  for  there  is  no  evidence  in  support 
of  the  contention  at  the  bar  to  the  contrary,  —  there  ought  not  to 
have  been  a  communication  of  that  change  of  intention  to  the 
plaintiffs  before  they  undertook  the  liability  for  the  1000/.  in  ques* 
tion. 

I  take  it  to  be  quite  clear,  that  if  a  person  makes  a  representa- 
tion by  which  he  induces  another  to  take  a  particular  course,  and 
the  circumstances  are  afterwards  altered  to  the  knowledge  of  the 
party  making  the  representation,  but  not  to  the  kAowledge  of 
the  party  to  whom  the  representation  is  made,  and  are  so  altered 
that  the  alteration  of  the  circumstances  may  affect  the  course  of 
conduct  which  may  be  pursued  by  the  party  to  whom  the  repre- 
sentation is  made,  it  is  the  imperative  duty  of  the  party  who  has 
made  the  representation  to  communicate  to  the  party  to  whom 
the  representation  has  been  made  the  alteration  of  those  circum- 
stances ;  and  that  this  Court  will  not  hold  the  party  to  whom  the 
representation  has  been  made  bound  unless  such  a  communication 
has  been  made. 

Thus,  suppose  a  man  agrees  to  execute  a  deed  releasing-  his 
debtor  upon  certain  terms  on  the  assurance  that  another  person, 
also  a  creditor  of  the  debtor,  has  agreed  to  do  the  same,  and  the 
other  creditor  has  in  fact  agreed  to  do  so  at  the  time,  but  has 
afterwards  withdrawn  from  the  agreement,  and  the  withdrawal  is 
not  communicated  to  the  person  who  has  agreed  to  give  the 
release  upon  the  *  faith  of  another  creditor  having  agreed   *  880 
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to  do  the  same,  although  it  is  known  to  the  person  upon  the 
faith  of  whose  assurance  he  agreed  to  give  the  release ;  and  he 
executes  the  deed.  This  Court  would  not  hold  him  bound  by  the 
deed  he  had  executed.  Underhill  v.  Horwood(ja)  is  a  case  in 
point  on  such  a  state  of  circumstances;  but,  independently  of 
cases,  I  adhere  entirely  and  literally  to  the  opinion  expressed  by 
Lord  Cranworth  in  the  case  of  Reynell  v.  Sprt/e^  (6)  and  I  think 
that  that  opinion  is  perfectly  decisive  upon  a  question  of  this 
description. 

It  is  said  here  that  the  change  of  circumstances  was  not  such  as 
could  in  any  way  have  changed  the  course  of  the  plaintiffs'  con- 
duct, and  the  evidence  of  witnesses  has  been  relied  upon  in  support 
of  that  view.  But  the  real  question  is  not  what  the  witnesses 
thought,  —  not  whether  Mr.  Ratray  thought  that  those  were  cir- 
cumstances which  were  so  material  as  that  they  might  change,  the 
intention  of  the  plaintiffs,  —  but  what  the  plaintiffs  themselves 
would  have  thought  if  the  change  of  intention  on  the  part  of  the 
defendants  had  been  communicated  to  thenr,  the  plaintiffs.  The 
argument,  therefore,  is  entirely  beside  the  question.  Had  this  rep- 
resentation of  what  had  occurred  and  of  the  change  of  intention  on 
the  part  of  the  defendants  been  communicated  to  the  plaintiffs,  it 
is  impossible  to  say  what  codrse  the  plaintiffs  would  have  pursued, 
—  whether  they  would  or  would  not  have  accepted  the  policy. 
They  might  have  done  so :  but  it  is  equally  clear  that  they  might 
not ;  and  we  cannot  say  whether  they  would  or  would  not :  but  it 
was  to  them  that  the  communication  should  have  been  made,  in 
order  that  they  might  exercise  their  option  upon  the  subject.^ 
*  831  *  Some  observations  have  been  made  upon  the  case  of 
Wilde  V.  Qthsorij  (c)  and  other  cases  of  that  description. 

The  bearing  of  those  cases  was  explained  in  the  case  of  Archbold 
V.  The  Cammissionera  of  Charitable  Beqtiesta  for  Ireland,  (d) 
But  I  do  not  think  that  those  cases  have  any  bearing  whatever 
upon  the  question  in  this  suit.  No  doubt  if  a  bill  alleges  a  case  of 
fraud,  and  the  plaintiff  rests  his  case  upon  that  case  of  fraud  only, 
and  fails  in  proving  the  case  of  fraud,  the  bill  must  be  dismissed; 

(a)  10  Ves.  225.  (c)  1  H.  L.  Cas.  606. 

(b)  1  De  G..  M.  &  G.  660. 

(d)  2  H.  L.  Cas.  440.    See  also  Hickson  v.  Lombard,  L.  R.  1  H.  L.  Cas.  824. 
>  See  Smith  t;.  Kay,  7  H.  L.  Cas.  750,  770;  Reynell  0.  Sprye,  1  De  G.,  M. 
&  G.  660 ;  Kerr  F.  &  M.  (1st  Am.  ed.)  75. 
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but  if  the  plaintiff  puts  a  case  not  resting  entirely  upon  the  proof 
of  fraud  and  proves  the  case  which  he  has  so  alleged,  he  is  entitled 
to  relief. 

Questions  have  also  been  raised  upon  the  jurisdiction  of  this 
Court  in  such  a  case  as  this. 

But  those  questions  in  my  judgment  do  but  run  into  the  original 
question  of  whether  there  is  an  equitable  case  stated  by  the  bill. 
If  there  be,  there  is  a  jurisdiction  in  this  Court  to  interfere  by  way 
of  injunction  if  necessary,  and  also  by  way  of  ordering  the  instru- 
ment to  be  delivered  up  to  be  cancelled. 

In  my  judgment  a  case  of  equitable  jurisdiction  is  well  proved  in 
this  case  ;  the  decree  is  right,  and  this  appeal  must  be  dismissed. 

Neither  party  considering  it  worth  while  to  argue  the  sec- 
ond of  the  two  points  referred  to  by  the  Lord  Justice 
*  Knight  Bruce  in  his  judgment,  —  viz.,  that  as  to  the  rate   *  832 
of  interest  to  be  paid  on  the  premium, —  his  Lordship 
again  referred  to  the  point  which  he  had  previously  mentioned ; 
viz.,  the  profusion  of  evidence  in  support  of  the  plaintiff's  case. 

The  Lord  Justice  Turner,  however,  intimated  that  in  his  judg- 
ment the  amount  of  the  evidence  in  question  was  not  excessive. 

No  alteration  was  made  in  the  decree. 


TURNEY  V.  BAYLEY. 

1864.    March  17.    Before  the  Lords  Justicss. 

A  person  who  had  acted  as  the  foreman  of  a  manufacturer's  business  filed  his 
bill  against  the  manufacturer,  alleging  that  under  an  agreement  between  them 
the  plaintiff  was  to  have  a  weekly  salary  of  30s.,  and  in  addition  one-sixth  of 
the  profits  of  the  business,  and  praying  an  account  and  payment  of  one-sixth 
of  the  profits  of  the  business  to  him  accordingly.  The  defendant  by  his 
answer  denied  the  truth  of  the  plaintiff's  case,  but  admitted  a  right  on  his 
part,  under  a  different  agreement,  however,  to  that  set  up  by  him,  to  a  weekly 
salary  of  90s,  (originally)  and  to  one-twelflh  of  the  profits  of  the  business, 
coupled,  however,  with  an  agreement  on  the  part  of  the  plaintiff  that  the  latter 
should  take  the  statements  of  the  defendant  as  to  the  profits  to  be  true,  and 
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should  not  demand  or  question  the  basineas  transactions  or  be  entitled  to 
examine  or  investigate  the  business  books. 
The  defendant  made  the  usual  affidavit  as  to  documents,  in  which  he  admitted 
the  possession  of  documents  relating  to  the  matters  in  the  cause,  but  declined 
to  produce  them  for  the  reasons  appearing  on  his  answer.  Hddf  that  he  was 
not  compellable  to  produce  them  upon  an  interlocutory  application  before 
the  hearing,  their  production  not  being  relevant  to  the  issue  whether  or  not 
the  plaintiff  was  entitled  to  a  decree  for  an  account,  although  their  production 
might  be  material  on  the  question  of  the  amount  payable  to  him  if  the  account 
were  directed.^ 

Thi8  was  an  appeal  by  the  defendant  in  the  suit,  from  an  order 
made  by  his  Honor  the  Master  of  the  Rolls  on  an  adjourned  sum- 
mons taken  out  by  the  plaintiff,  the  present  respondent. 
*  833  *  The  object  of  the  summons  in  question  was  the  enforce- 
ment of  the  production  by  the  appellant  of  certain  docu- 
ments which  he  in  the  common  affidavit  as  to  documents  made 
by  him  admitted  to  have  reference  to  the  matters  in  question  in  the 
suit,  but  which  he  objected  to  produce  for  the  reasons  appearing 
upon  his  answer. 

The  Master  of  the  Bolls,  however,  thought  the  documents  ought 
to  be  produced,  and  so  ordered ;  and  his  Honor  also  ordered  the 
appellant  to  pay  the  costs  of  the  summons.  The  present  appeal 
was  from  this  order. 

The  case  made  by  the  original  bill  was  shortly  as  follows :  — 

For  several  years  previous  to  1854  the  respondent  was  in  the 
service  of  the  appellant  and  his  partner  John  Shaw  (who  were 
fellmongers  and  leather-dressers  at  Lenton,  in  Nottinghamshire)  as 
their  foreman  in  one  particular  branch  of  their  business,  and  at  a 
weekly  salary  of  21.  The  partners  were  entitled  to  the  profits  of 
the  business  in  equal  shares. 

In  January,  1854,  a  proposal  was  made  by  the  appellant  on 
behalf  of  his  firm  to  and  was  accepted  by  the  respondent  that 
the  respondent's  weekly  wages  should  be  thenceforth  SOs.  only,  but 
that  as  an  inducement  to  him  to  use  greater  exertions  in  the  busi- 
ness he  should  be  entitled  to  receive  in  addition  to  such  reduced 
weekly  salary  a  sum  equal  to  one-sixth  of  tlie  appellant's  share  of 
the  profits  of  the  business. 

In  1856  Mr.  Shaw  retired,  and  the  defendant  thenceforth  caiv 
ried  on  the  business  on  his  own  account,  the  respondent  remain- 

^  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1829,  1830. 
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ing  with  bim  at  a  weekly  salary  of  8O5.  *  and  a  Bum  equal  *  884 
to  one-sixth  of  the  profits  of  the  business,  and  stock  was 
taken  from  time  to  time  down  to  and  in  the  month  of  May, 
1860,  by  the  appellant,  for  the  purpose  of  ascertaining  the  amount 
of  such  profits,  and  on  each  occasion  an  I  0  U  was  given  to  the 
respondent  by  the  appellant  for  the  sum  which  the  latter  stated 
was  due  to  the  respondent  under  and  according  to  the  agreement 
in  respect  of  such  profits,  after  deducting  certain  sums  received  by 
the  respondent  out  of  the  business  on  account. 

The  respondent  quitted  the  appellant's  service  on  the  2d  of 
January,  1868 ;  and  in  February  of  the  same  year  an  account  was 
stated  between  the  two  of  what  was  due  to  the  respondent  in 
respect  of  the  I  0  Us  above  mentioned,  and  the  balance  was  paid 
to  him  by  the  appellant ;  but  what  was  due  to  the  appellant  under 
the  agreement  in  respect  of  the  one-sixth  share  of  the  profits  of  the 
business  since  the  stock-taking  in  May,  1860,  was  left  unpaid  and 
miascertained,the  appellant  promising  to  furnish  fin  account  of  the 
amount  within  a  limited  time. 

The  time  named  having  elapsed  without  any  account  having 
been  rendered,  a  correspondence  ensued  between  the  respective 
solicitors  of  the  parties,  which  ended  in  an  interview  between  the 
parties  and  their  solicitors  on  the  7th  of  May,  1868.  At  this  inter- 
view the  appellant  proposed  that  the  respondent  should  state  his 
willingness  to  accept  whatever  sum  the  appellant  should  say  was 
the  balance  due,  and  not  ask  either  for  an  account  or  an  inspection 
of  the  books,  and  said  that  on  the  respondent's  doing  so,  he,  the 
appellant,  would  be  prepared  to  state  the  sum  he  found  to  be  due 
to  the  respondent,  and  give  his  check  for  the  amount;  and  the 
appellant  intimated  that  if  the  respondent  refused  this 
*ofier,  he  might  take  his  own  course.  The  ofier  was  *335 
declined. 

In  this  state  of  things,  and  after  a  further  correspondence 
between  the  solicitors  of  the  parties,  in  the  course  of  which  the 
solicitors  of  the  respondent  wrote  to  the  solicitor  of  the  appellant 
as  follows :  '*  Will  your  client  furnish  us  with  a  statement  of  the 
result  of  his  stock-taking,  and  give  our  client  such  an  inspection 
of  his  books  as  will  enable  him  to  test  its  accuracy  ?  "  the  original 
bill  was  filed  on  the  12th  of  August,  1868,  seeking  (1),  an 
account  of  the  profits  of  the  business  from  the  18th  of  May,  1860, 
to  the  2d  of  January,  1868,  when  the  respondent  quitted  the 
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appellant's  service ;  (2),  payment  by  the  appellant  to  the  respon- 
dent of  a  sum  equal  to  one-sixth  part  of  the  amount  of  such 
profits ;  and  (3),  of  the  costs  of  the  suit ;  and  (4),  general  relief. 

The  appellant  put  in  his  answer  to  the  bill,  and  the  case  made 
by  such  answer  was  to  the  following  efifect :  — 

The  earliest  agreement  between  the  firm  of  Bayley  &  Shaw 
and  the  respondent  was  in  writing,  and  dated  the  22d  of  January, 
1850.  The  agreement  of  January,  1854,  was  a  parol  agreement, 
and  accompanied  by  an  express  understanding  and  agreement 
between  the  respondent  and  the  appellant  that  the  amount  of 
profits  depending  upon  the  course  of  trade,  and  all  book-keeping, 
stock-taking,  and  the  like  necessary  elements  in  ascertaining  the 
same,  should  be  ascertained,  as  had  theretofore  been  the  case,  at 
the  exclusive  convenience  and  discretion  of  tlie  partners  in  the 
firm ;  and  that  the  respondent  should  have  no  larger  or  otiier 
rights  than  he  had  previously  had;  and,  in  particular,  that  he 
should  take  the .  statements  and  word  of  the  appellant  as  to  the 
amount  of  profits  to  be  accurate,  true,  and  conclusive; 
*  886  *  and  that  he  should  in  no  case  be  entitled  to  demand  or 
question  the  business  transactions  of  the  firm  or  to  examine 
or  investigate  their  books  or  any  of  them,  or'to  object  to  the  state- 
ments of  the  amount  of  profits  which  the  appellant  should  make 
to  him. 

This  agreement  was  thenceforth  acted  upon  by  all  parties  until 
the  dissolution  of  the  partnership  in  October,  1856,  and  was  never 
questioned  or  objected  to  by  the  respondent  until  after  he  quitted 
tiie  appellant's  service  in  January,  1868,  the  respondent  having 
after  Mr.  Shaw's  retirement  continued  in  the  appellant's  service, 
upon  precisely  the  same  terms  as  before  as  to  remuneration  and 
otherwise,  and  no  fresh  agreement,  terms,  or  conditions  was  or 
were  entered  into  or  suggested  or  discussed  between  the  appellant 
and  respondent. 

The  several  stock-takings  and  the  manner  in  which  the  amounts 
due  to  the  appellant  had  been  paid  or  secured  were  admitted,  and 
it  was  alleged  that  the  respondent  had  on  no  single  occasion  asked 
to  examine  the  books  or  any  of  them,  or  inquired  into  the  manner 
in  which  results  were  arrived  at,  nor  had  he  in  any  manner 
objected  to  the  statements  of  account  or  any  of  them,  or  asked  for 
any  proof  or  evidence  in  support  thereof,  or  in  any  manner 
expressed  doubt  of  or  questioned  their  accuracy. 
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By  an  oral  agreement  of  January,  1854,  the  salary  or  receipts 
of  the  respondent  were  raised  from  140/.  to  about  300Z.  a  year. 

The  net  profits  from  May,  1860,  to  January,  1863,  were  about 
5600Z.,  and  the  appellant  alleged  that  he  was  then  and 
always  had  been  willmg  to  pay  to  the  *  respondent  one-    *337 
twelfth  of  that  sum,  and  had  durmg  the  correspondence 
which  had  preceded  the  filing  of  the  bill  actually  ofiered  to  pay 
the  respondent  500/.,  an  offer  which  was  declined. 

Upon  this  answer  coming  in  the  respondent  amended  his  bill, 
denying  that  the  agreement  of  January,  1850,  had  any  existence 
after  tlie  new  agreement  of  January,  1854,  or  at  any  rate  after 
the  retirement  of  Mr.  Shaw,  when  the  respondent  quitted  the  ser- 
vice of  the  firm  and  entered  into  a  new  agreement  with  the 
appellant ;  and  also  denying  the  express  understanding  and  agree- 
ment which  was  alleged  by  tlie  appellant  to  have  accompanied 
the  agreement  of  January,  1854,  and  also  its  being  acted  on  as 
alleged,  and  also  denying  that  after  the  dissolution  of  the  partner- 
ship he  continued  in  the  appellant's  service  upon  the  terms  and 
conditions  alleged  to  have  been  come  to  in  January,  1854,  the  real 
agreement  come  to  after  the  dissolution  having  been  as  in  the  bill 
stated. 

The  appellant  put  in  a  voluntary  answer  to  the  amended  bill, 
wherein  he  stated  that  he  had  on  the  dissolution  of  the  partner- 
ship paid  out  to  Mr.  Shaw  his  entire  capital,  and  charged  that  the 
respondent's  duties  and  responsibilities  continued  exactly  the  same 
as  they  had  previously  been. 

Mr,  Selwyn  and  Mr.  Brookshank^  for  the  appellant.  —  There  is 
nothing  illegal  in  a  stipulation  that  a  person  shall  receive  a  weekly 
salary,  and  in  addition  a  sum  proportioned  to  the  amount  of  the 
profits  of  a  business ;  and  a  person  so  situated  is  not  a  partner  in 
the  business.  Stacker  v.  Brocketbanky  (a)  Lindley  on  Partner- 
ship, (i)  On  the  facts  of  this  case,  therefore,  no  partner- 
ship *  existed  between  the  appellant  and  the  respondent,  *  338 
and  the  question  now  before  the  Court  is  simply  this  ;  viz., 
whether  a  person  who  was  not  a  partner,  but  only  received  a  salary 
proportioned  to  profits,  without  any  right  to  look  at  the  books  of 
the  business,  is  now,  before  the  hearing  of  the  cause,  entitled  to 

(a)  3  Mac.  &  G.  250.  (6)  Vol.  1,  p.  14,  ed.  1 ;  p.  20,  ed.  2. 
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look  at  them.  A  similar  point  came  before  this  Court  in  Clegg  ▼. 
Edmonson^  (a)  on  appeal  from  the  Master  of  the  Bolls,  (i)  who 
ordered  an  answer  and  production.  On  the  appeal  the  point  was 
not  decided,  but  pressure  was  put  by  the  Court  on  the  respondents ; 
and,  as  it  turned  out  in  the  event,  the  decision  of  the  Court  on 
the  merits  of  t&e  case  justified  the  non-render  by  the  defendants 
of  the  accounts  which  were  sought  prior  to  the  hearing.  The 
present  is  a  far  stronger  case  than  that.  It  will  be  said,  on  the 
other  side,  that  Adams  v.  Fisher ^  (c)  which  is  so  fully  commented 
on  in  Sir  Jambs  Wigram's  Essay  on  Discovery,  has  not  been  fol- 
lowed. Even  admitting  that  to  be  so,  still  the  Court  ought  not  to 
go  equally  far  in  the  opposite  direction ;  and,  circumstanced  as 
this  case  is,  we  submit  that  it  is  clear  from  the  principles  to  be 
deduced  from  Jacobs  v.  Q-oodman^  (d)  Lloyd  v.  Wait^  (e)  StaitUon 
V.  Chadmck^  (jg)  De  la  Rue  v.  Dickinson^  (A)  that  the  order 
under  appeal  is  wrong. 

Mr.  Baggallay  and  Mr.  Speedy  for  the  respondent.  —  The  order 

under  appeal  is  right,  and  the  appeal,  if  successful,  would  unsettle 

the  established  practice  of  the  Court,  which  requires  a  defendant, 

if  he  answer  at  all,  to  answer  fully.     Wigram  on  Discov- 

*  889    ery.  {%)    If  the  *  appellant  had  wished  to  protect  himself 

from  the  discovery  sought,  he  should  have  pleaded  instead 
of  answering.  The  documents,  the  production  of  which  is  re- 
quired, are,  as  the  appellant  in  his  affidavit  has  admitted,  rele- 
vant to  the  matters  in  question  in  the  suit,  and  he  must  therefore 
produce  them.-  Mansell  v.  Feeny.  (2)  (i)  Clegg  v.  Fdmon- 
son  (0  was  a  case  by  itself,  and  has  no  application  to  the  present. 

(a)  8  De  G.,  M.  &  O.  787,  798.  (e)  13  Sim.  103. 

(&)  Reported  22  Beay.  125.  (g)  3  Mac.  &  G.  675. 

(c)  3  My.  &  Cr.  526.  (A)  3  K.  ft  J.  388. 

Id)  2  Cox,  282. 

(t)  Pages  86,  87,  the  passage  beginning  "  The  real  question  is,"  and  ending 
'* would  not  have  been  allowed;^'  p.  88,  the  passage  beginning  *'Upon  this 
assumption,'^  and  ending  *'  to  be  gained  by  answering ;  **  pp.  92,  93,  the  passages 
beginning  **  In  the  case  before  suggested,'*  and  ending  *'  instead  of  going  to  an 
account  before  the  Master; "  pp.  97,  98,  the  passages  beginning  **  If  the  plain- 
tiff may  ask  a  decree  at  the  hearing,''  and  ending  '*to  take  that  decree  upon 
imperfect  evidence." 
(it)  2  J.  &  H.  320. 

(0   22  Beav.  125;  8  De  G.,  M.  &  G.  787,  798. 
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The  partnership  was  denied  there,  and  there  was  no  admission  of 
relevancy.  In  the  present  case  it  is  not  denied  that  the  right  of 
the  respondent  is  one  depending  on  the  taking  of  the  accounts 
of  the  business. 

Mr.  Broohthanky  in  reply.  —  There  is  not  in  fact,  nor  does  the 
bill  set  up  as  a  fact,  the  existence  of  a  partnership  between  the 
appellant  and  the  respondent,  and  De  la  Rue  v.  DickinBon  (a) 
shows  that  the  position  assumed  by  the  appellant  is  maintainable 
on  an  answer  as  well  as  on  a  plea. 

The  Lord  Justice  Knight  Bruce.  —  This  is  a  special  and 
extraordinary  case,  and  one  which  cannot  be  governed  by  decisions 
in  common  cases. 

The  statements  in  the  defendant's  answers  are,  in  my  judgment, 
amply  sufScient  to  exclude  any  right  on  the  part  of  the 
plaintiff  at  this  stage  of  the  proceedings  to  *  see  the  docu-  *  340 
ments  which  are  objected  to  be  produced,  in  order  to  ascer- 
tain the  amount  payable  to  him,  whether  it  be  one-sixth  or  one- 
twelfth  of  the  amount  of  the  profits  of  this  business.  There 
would  have  been  a  difference  in  the  question  before  the  Court  if, 
assuming  any  enforceable  right  to  inspect  at  all  to  exist,  the 
present  object  had  been  the  ascertainment  whether  the  plaintiff 
was  entitled*  to  one-sixth  or  to  one-twelfth  of  the  amount  of  the 
profits.  It  cannot  be  necessary  as  to  that  controversy  to  enforce 
this  production  of  the  books  before  the  hearing  of  the  cause,  and 
there  would  be  too  much  inconvenience  to  the  defendant,  in  refer- 
ence to  the  actual  circumstances,  now  to  direct  the  production  for 
any  purpose.  At  the  hearing  it  may  be  right,  for  some  or  other 
purpose,  to  a  limited  or  to  a  not  limited  extent,  to  direct  produc- 
tion and  inspection.  As  to  that  I  give  no  opinion;  but  now, 
especially  having  regard  to  the  pleadings  in  this  case,  upon  a  mere 
interlocutory  application,  production  must  not  be  enforced. 

The  order  of  the  Master  of  the  Bolls  must,  therefore,  be  dis- 
charged, and  the  costs  here  and  at  the  Bolls  ought,  unless  my 
learned  brother  should  think  otherwise,  to  be  costs  in  the  cause. 

The  Lord  Justice  Tubhbb. — I  also  am  of  opinion  thset  this 
order  cannot  be  maintained, 

(a)  8  K.  ft  J.  888. 
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• 

There  is  no  doubt  that,  as  a  general  rule,  where  a  plaintiff'^ 
interest  is  not  disputed,  all  the  dociuneuts  admitted  to  be  in  the 
defendant's  possession  relating  to  the  matters  in  issue  must  be 
produced.    But  where  the  plaintifif's  interest  and  title  are  dis- 
puted, not  all  the  documents,  but  only  those  which  may  be 

*  841    material  to  *  the  question  to  be  decided  at  the  hearing, 

ought  to  be  produced. 

In  the  present  case  the  plaintiff  asserts  his  title  to  an  account, 
and  further  asserts  that  the  production  is  necessary  in  order  to 
ascertain  what  was  in  fact  the  proportion  of  his  share  of  the 
profits.  On  the  other  side,  the  plaintiff's  title  is  denied,  and  he 
is,  in  addition,  met  with  a  distinct  statement  that  he  has  bound 
himself  by  express  contract  not  to  require  production  or  inspection 
of  the  books.  If  that  be  so,  there  is  no  right  to  production  or 
inspection,  nor  would  production  or  inspection,  if  accorded,  be 
of  any  assistance  towards  evidencing  the  plaintiff's  title  to  an 
account.  The  books  will  only  show  how  the  question  of  amount 
should  be  decided. 

Taking,  therefore,  the  case  of  the  plaintiff's  right  to  a  twelfth 
only  to  be  established,  there  is  no  case  for  production  before  the 
hearing.  That  is  not  material,  although  production  after  the 
decree  may  be. 

But  it  is  said  that  there  is  a  question  whether  the  plaintiff  is 
entitled  to  one-sixth  or  one-twelfth,  and  that  the  books  may  be 
material  to  show  how  the  matter  has  been  dealt  with  by  the 
defendant  in  making  his  estimates  on  former  occasions.  That  I 
understand  to  be  the  argument  which  was  suggested  on  behalf  of 
the  plaintiff;  which,  however,  was  not  pushed  to  its  utmost  extent. 

No  doubt,  for  the  purpose  I  have  mentioned,  the  books  may  be 

material ;  but  that  is  a  bene&t  which  will  be  reserved  for  the 

plaintiff  if  at  the  hearing  he  makes  out  his  right  to  a  decree. 

But  at  the  hearing  the  defendant  may  make  out  that, 

*  342    whether  the  share  be  one-sixth  *  or  one-twelfth,  the  plaintiff 

has  bound  himself  by  his  contract  not  to  demand  inspec- 
tion. If  the  Court  at  the  hearing  feels  any  difficulty  upon  the 
evidence  upon  that  point,  it  can  order  the  cause  to  stand  over  for 
the  purpose  of  the  limited  investigation  of  the  books. 

The  order  of  the  Master  of  the  Bolls  must  be  discharged,  and 
the  present  motion  directed  to  stand  over  to  come  on  with  the 
hearing,  when  the  costs  of  it  will  be  disposed  of  by  the  Judge 
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who  hears  the  cause.    The  costs  of  the  appeal  must  be  costs  in 
the  cause. 

The  cause  accordingly  went  to  a  hearing  before  the  Master  of 
the  Bolls,  when,  and  upon  the  present  motion,  his  Honor  directed 
an  account  and  ordered  the  production  of  the  books  in  ques- 
tion, (a) 


In  the  Matter  of    The  JOINT-STOCK    COMPANIES    ACTS, 

1856  and  1857 ;  and 

In   the  Matter  of  The  SOUTHAMPTON,  ISLE  OP  WIGHT, 
.  AND    PORTSMOUTH    IMPROVED    STEAMBOAT    COM- 
PANY, LIMITED. 

HOPKINS'S  EXECUTRIX'S  CASE. 

1S64.    April  IS.    Before  the  Lord  Chancellor  Lord  Wbstbitry. 

Although  the  Bankrupt  Law  Consolidation  Act,  1849,  provided  that  orders  of 
the  Bankruptcy  Court  should  be  final  unless  appealed  from  within  twenty-one 
days :  HM^  that  where  that  Court  acted  in  winding  up  a  joint-stock  company 
under  the  Acte  of  1856  and  1857,  it  might  rehear  and  rescind  its  order  settling 
on  the  b'st  of  contributories  a  person  who  was  dead  at  the  date  of  the  winding- 
up  order. 

This  was  an  appeal  by  the  official  liquidator  of  the  Southamp- 
ton, Isle  of  Wight,  and  Portsmouth  Improved  Steamboat 
Company,  Limited,  herein  after  *  called  the  company,  from    *  343 
an  order  made  by  Mr.  Commissioner  Fane  under  the  follow- 
ing circumstances :  — 

The  company  having  been  ordered  to  be  wound  up  under  the 
Joint-Stock  Companies  Acts  of  1856  and  1857,  and  the  name  of 
one  Edward  Fitt  Hopkins  having  thereupon  been  found  upon  the 
register  of  shareholders,  that  gentleman  was  by  an  order  of  the 
commissioner  put  upon  the  list  of  contributories. 

It  was  subsequently  discovered  that  at  the  date  of  the  winding- 
up  order  Edward  Fitt  Hopkins  was  dead,  and  accordingly,  at  the 

(a)  34  Beav.  105»  wh  nam.  Turner  v,  Bajley. 
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instance  of  his  executrix,  the  learned  commissioner  reheard  the 
case,  discharged  his  former  order,  and  struck  the  name  of  Edward 
Fitt  Hopkins  off  the  list  of  contributories,  without  prejudice  to  any 
application  which  might  be  made  to  place  the  name  of  his  personal 
representative  on  the  list. 
This  was  the  order  under  appeal,  and  in  support  of  the  appeal, 

Mr.  Bayley^  for  the  appellant,  contended  that  the  12th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  was  imperative, 
and  that  when  the  list  of  contributories  was  once  settied  it  was 
settied  for  all,  and  no  jurisdiction  existed  in  the  commissioner  to 
alter  it ;  and  that,  even  if  it  were  not  so,  the  name  of  the  personal 
representative  could  not  have  been  put  on  the  list,  as  her  name 
was  not  on  the  register  of  shareholders. 

He  referred  to  the  JointrStock  Companies  Act,  1856,  (a)  and  to 
Carter  v.  Dimmock.  (6) 

*  344       *  Mr.  Daniel  and  Mr.  Higgins^  for  the  executrix  of 
Edward  Fitt  Hopkins,  were  not  heard. 

The  Lord  Chancellor.  —  The  object  of  making  out  a  list  of 
contributories  is  to  ascertain  who  are  the  persons  upon  whom  a 
call  may  subsequentiy  be  made.  It  is  a  proceeding  of  the  officer 
of  the  Court  charged  with  the  duty  of  winding  up  the'  company, 
and  in  what  the  learned  commissioner  has  done  I  think  that  he 
has  taken  the  only  rational  course,  as  it  would  have  been  idle  to 
make  a  call  upon  a  dead  man. 

As  to  the  argument  that  the  commissioner  had  no  power  to  alter 
his  original  order,  I  think  that  he  had,  both  as  succeeding  to  the 
powers  of  the  Master  under  the  Winding*up  Acts  of  1848  and  1849, 
and  as  being  the  commissioner  of  a  Court  which  must  have  the 
power  of  rehearing  its  own  orders. 

He  must  have  the  power  to  make  the  first  step  towards  obtaining 
contribution  conducive  to  those  which  are  to  follow. 

This  appeal  is  unfounded,  and  the  appellant  must  pay  the 
respondent  her  costs  of  it,  but  he  may  retain  those  costs,  together 
witii  his  own,  out  of  the  estate  of  the  company. 

(o)  19  &  20  Vict.  c.  47,  §§  19,  96,  99. 

(6)  4  H.  L.  Gas.  337.  See  also  In  re  Plamstead,  d^c*  Water  Companj, 
limited,  2  De  G.,  F.  &  J.  20. 
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1864.    April  28.    Before  the  Lobds  Justicbs. 

Where  an  equitable  charge  is  Tested  in  two  persons  eyen  as  joint-tenants,  the 
money  cannot  be  paid  to  one  without  specisi  authority  from  the  other,  so  as 
to  discharge  the  estate  which  forms  the  security. 

Where  the  purchaser  of  property  under  an  administration  decree  declined  to 
complete  his  purchase,  upon  the  ground  of  the  non-eonourrence  on  a  prerious 
sale  of  one  of  two  persons  interested  in  the  purchase-money :  Held,  that  he 
must  nevertheless  bring  the  purchase-money  into  Court,  the  objection  being 
one  of  conveyance  and  not  of  tide. 

This  was  an  appeal  by  a  purchaser  under  the  decree  in  the 
above-mentioned  suit  —  the  object  of  which  was  to  administer  the 
estate  of  Samuel  Dennis,  the  testator  in  the  cause  —  from  a  decision 
of  his  Honor  the  Yice-Chancellor  Stuabt  upon  an  adjourned  sum- 
mons, whereby  the  appellant  was  ordered,  with  costs,  to  pay  his 
purchase-money  into  Court. 

The  objection  of  the  purchaser  to  complete  the  purchase,  which 
led  to  the  issue  of  the  summons  on  which  the  order  under  appeal 
was  made,  arose  under  the  following  circumstances :  — 

On  the  26th  of  May,  1832,  and  by  an  indenture  of  that  date,  the 
then  owner  of  the  property  mortgaged  it  by  way  of  demise  for  a 
term  of  600  years  to  three  gentlemen  named  respectively  Waller, 
Chapman,  and  Roddam,  to  secure  a  sum  of  3761/.  10«.  and  interest. 

Subsequently  the  testator  in  the  cause  purchased  the  property, 
and  the  mortgage  was  paid  off. 

Connected  with  this  latter  transaction  was  the  execution  of  a 
deed  of  release  dated  the  28th  November,  1845.  At  this  time 
Messrs.  Waller,  Chapman,  and  Boddam  were  all  *dead,  and  their 
respective  personal  representatives  were  the  parties  to  the  deed. 
There  were  also  made  parties  to  it  two  gentiemen  named  respec- 
tively M'Leay  and  Dykes.    . 

The  deed  recited  to  the  effect  that  a  sum  of  80002.,  *  part   *  346 

^  of  the  whole  3761/.  10a.,  had  not  been  the  money  of  Messrs. 

Waller,  Chapman,  and  Roddam,  but  had  been  advanced  by  Messrs. 

M'Leay  and  Dykes  out  of  moneys  belonging  to  them  jointly  and 

upon  a  joint  account,  and  was  still  due  to  them  upon  that  account, 
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and  that  the  remaining  7512.  10a.  had  been  the  moneys  of  Mr. 
Boddam,  and  was  then  due  to  his  personal  representatives. 

The  deed  witnessed  that  in  consideration  of  3000Z.  paid  to 
Messrs.  M'Leay  and  Dykes,  and  of  751/.  10«.  paid  to  the  executors  . 
of  Mr.  Roddam,  the  respective  personal  representatives  of  Messrs. 
Waller,  Chapman,  and  Roddam  did,  by  the  direction  of  the  testator 
in  the  cause,  assign  the  aforesaid  term,  and  the  representatives  of 
Messrs.  Waller,  Chapman,  and  Roddam,  and  also  Messrs.  M'Leay 
and  Dykes,  released  the  mortgaged  property,  and  also  released  the 
original  owner  or  his  representatives  and  the  testator  in  the  cause 
from  the  debt  of,  3751Z.  10a.  and  every  part  thereof. 

This  deed  was  duly  executed  by  all  the  parties  to  it  excepting 
Mr.  M'Leay. 

Receipts  were  endorsed  upon  the  deed  for  the  751/.  10a.  (as 
to  which  there  was  no  question)  and  for  the  8000/.  which  was 
expressed  to  be  paid  "  to  us,"  but  this  receipt  was  signed  by  Mr. 
Dykes  only. 

The  testator  in  the  cause  continued  in  possession  of  the  estate 
thus  purchased  until  his  death. 

The  property  was  ofifered  for  sale  under  the  decree,  subject  to 

conditions  of  sale,  one  of  which  provided  in  efifect  that  all  recitals 

contained  in  deeds  upwards  of  fifteen  years  old  (which 

*  847    was  sufficient  to  embrace  the  deed  *  of  the  28th  November, 

1845)  were  to  be  taken  as  evidence  of  the  facts  which  they 

stated. 

Upon  the  delivery  of  the  abstract  and  the  discovery  of  the  above 
facts,  the  appellant  declined  to  complete  the  purchase  unless  a 
proper  release  of  the  property  could  be  obtained  from  Mr.  M'Leay 
in  respect  of  his  interest  in  the  3,000/.  which  it  appeared  had 
belonged  to  him  and  Mr.  Dykes  jointly. 

Li  respect  of  the  appellant's  refusal  to  complete,  it  was  stated, 
but  without  much  evidence  in  favour  of  the  statement,  that  at  the 
date  when  the  release  of  November,  1845,  was  executed  Mr.  M'Leay 
was  dead. 

Ultimately  the  question  was  brought  before  the  Court  on  the 
summons  upon  which  the  order  under  appeal  was  made ;  viz.,  a 
summons  taken  out  by  the  plaintiffs  in  the  cause  to  compel  the 
payment  by  the  appellant  of  his  purchase-money  into  Court. 

Mr.  Malin$  and  Mr.  B.  B.  BogerSj  for  the  appellant.  —  The 
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present  is  a  question  between  vendor  and  purchaser,  and  must  be 
dealt  with  as  such.  We  decline  to  complete  the  purchase  without 
a  proper  release  of  the  estate  from  all  claim  upon  the  part  of  Mr. 
M'Leay.  It  is  not  shown  that  he  was  dead  at  the  date  of  the  deed 
of  November,  1845,  or  even  that  he  is  dead  now.  Therefore,  even 
assuming  that  he  and  Mr.  Dykes  were  joint-tenants  of  the  80007., 
there  is  no  evidence  that  a  title  by  survivorship  had  or  has  accrued 
to  the  latter.  But  in  point  of  fact  the  assumption  itself  is  un- 
sustainable. When  two  persons  lend  money  on  mortgage,  they 
are  tenants  in  common  of  the  mortgage  money,  although 
jointrtenants  *  of  the  mortgaged  property.  Coote  on  Mort-  *  848 
gages,  (a)  citing  Petty  v.  Styward^  (Ji)  Rigden  v.  Vallier^  (<?) 
Morley  v.  Bird,  (rf)  White  A  Tudor's  Leading  Cases  in  Equity,  (e) 
The  presumption  of  the  tenancy  in  common  as  to  the  mortgage 
money  is  so  strong  that  the  fact  need  not  be  expressed  in  terms. 
Robinson  v.  Preston.  (^)  The  <mu»  is  on  the  person  who  in  any 
particular  instance  denies  the  existence  of  the  fact  to  show  —  as  is 
not  shown  here  —  that  a  joint-tenancy  exists.  And  therefore  it  is 
that  in  well-drawn  mortgages  there  is  an  express  declaration,  not 
only  that  the  money  belongs  to  the  mortgagees  on  a  joint  account, 
but  *'  that  the  receipt  of  the  survivors  or  survivor  shall  be  an 
effectual  discharge :  so  as  to  negative  the  equitable  inference  that 
the  money  belongs  to  the  lenders  as  tenants  in  common,  and  to 
enable  the  survivors  to  give  a  discharge  without  the  concurrence  of 
the  personal  representatives  of  those  who  have  died."  Davidson's 
Conveyancing.  (A)  Even  at  law,  though  a  release  by  one  of  several 
obligees  would  release  the  claim  of  the  others,  it  would  not  dis- 
charge the  security.  RoUe's  Abridgment ;  (i)  Co.  Litt.  (t)  The 
stipulation  as  to  the  binding  efficacy  Of  deeds  upwards  of  fifteen 
years  old  can  only  refer  to  deeds  which  are  properly  such.  The 
deed  of  November,  1845,  was  not  in  that  category,  as  Mr.  M'Leay 
never  executed  it. 

Mr.  Bacon  and  Mr,  U.  R.  Turner,  for  the  plaintiffs  in  the  suit. 
—  The  demand  of  the  purchaser  for  a  release  from  Mr.  M'Leay 

(a)  Page  632.  {g)  4  K.  &  J.  605,  611. 

(6)  1  Chan.  Rep.  31.  (A)  Vol.  2,  p.  638,  2d  ed. 

(c)  2  Ves.  Sen.  262,  268.  (t)   Vol.  2,  p.  410,  D. 

(d)  3  Yes.  628,  631.  (A;)  Page  286  a. 


(e)  Vol.  1,  p.  161,  2d  ed. 


[269] 


*848  GA8E8  IN  OHAKCEBT. 

*  849   or  bis  representatiyes  is  futile*    For  nearly  *  twenty  years 

no  claim  has  been  made  by  or  on  behalf  of  that  gentleman : 
the  term  which  was  the  security  for  the  advance  has  been  long 
since  reassigned  and  become  merged  in  the  inheritance  of  the 
property ;  and  even  assuming  that  the  covenant  with  Messrs.  M'Leay 
and  Dyke  was  not  extinguished  by  the  execution  of  the  release  of 
November,.  1845,  by  Mr.  Dykes,  the  utmost  remedy  under  it  would 
be  against  the  trustees  of  the  term  personally.  Besides  which,  it 
appears  from  the  recitals  of  the  deed  of  November,  1846,  that  the 
money  belonged  to  Messrs.  M'Leay  and  Dykes  jointly,  and  the 
conditions  of  sale  bind  the  purchaser  to  accept  that  fact  as  true. 
We  have  given  such  evidence  as  we  can  obtain  of  the  death  of  the 
former ;  but  independently  of  that,  one  joint  creditor  can  release 
the  joint  debt. 

Mr.  MalinSj  in  reply.  —  During  the  arguments  reference  was  also 
made  to  Harrison  v.  Bartouy  (a)  CHbson  v.  Ir^o,  (J)  Penny  v. 
WoJttij  (e)  NieoU  v.  Chambers^  (d)  and  the  Lord  Justice  Knight 
Bbuce  expressed  his  dissent  from  the  mode  in  which  the  law  was 
stated  in  the  reference  to  Petty  v.  Styward  in  Eq.  Gas.  Abr.,(e) 
and  remarked,  with  reference  to  the  dicta  of  Lord  Hardwicke  in 
Rigden  v.  Vallier^  (g)  and  Sir  B.  P.  Abden  in  Morky  v.  Bird^  (A) 
which  had  been  referred  to,  that  the  learned  Judges  were  referring, 
not  to  persons  advancing  money  who  before  and  at  the  time  of  the 
advance  were  joint-tenants  of  the  money  advanced,  but  to  persons 
who,  severally  owning  the  money,  came  together  and  contributed  in 
one  sum. 

*  850       *  The  Lobd  Justice  Knight  Bbuce.  —  Two  gentlemen 

named  Dykes  and  M'Leay  had,  either  as  joint-tenants  or  as 
tenants  in  common,  an  equitable  charge  of  80002.  upon  the  property 
now  in  question ;  and  that  property  was  vested  in  them  both  equi- 
tably,  —  be  it  as  joint-tenants  or  be  it  as  tenants  in  common,  — 
clearly  not  as  executors  or  administrators  of  any  person,  but  in 
their  own  right  It  was  intended,  on  a  former  sale  of  the  property, 
that  they  should  be  paid  off,  and  they  were  both  in  consequence 

(a)  1  J.  &  H.  287.  (0  Vol.  1,  p.  290. 

(6)  6  Hare,  124.  (jg)  2  Yes.  Sen.  252, 258. 

(c)  1  Mac.  &  G.  150.  (A)  3  Vea.  628,  631. 

(d)  11  C.  B.  996. 
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made  parties  to  the  deed  of  conveyance  as  the  persons  to  receive 
the  80002.  The  deed  of  conveyance  was,  however,  only  executed 
by  one  of  them,  and  he  signed  a  receipt  indorsed  on  the  deed, 
acknowledging  by  such  receipt  the  payment  of  the  8000Z.  ^'  to  us." 
The  deed  was  not  executed,  nor  was  any  receipt  signed  by  Mr. 
M'Leay,  who  is  not  proved  to  have  been  dead  at  the  time,  nor  is  he 
indeed  proved  to  be  now  dead. 

The  question  is,  whether  when  an  equitable  charge  is  vested  in 
two  persons,  —  and  as  I  will  assume  as  joint-tenants,  —  the  money 
can  be  paid  to  one  without  any  special  authority  from  the  other  so 
as  to  discharge  the  estate.  I  am  not  speaking  of  an  action.  I  am 
speaking  of  discharging  an  equitable  burden  upon  an  estate,  and 
fio  discharging  the  estate. 

In  my  judgment,  and  in  the  absence  of  special  circumstances 
such  as  are  not  shown  to  exist  in  the  present  case,  that  cannot  be 
done.  The  purchaser  is  entitled  to  have  it  taken  here,  that  Mr. 
M'Leay  was  alive  at  the  time,  and  that  some  money  has,  without 
any  consent  on  his  part,  been  paid  to  the  other  joint-tenant  or 
tenant  in  common.  That,  I  repeat,  in  my  judgment,  does  not  dis- 
charge the  estate  in  equity.  Especially  in  the  case  of  vendor  and 
purchaser,  I  think  the  purchaser  has  a  right  to  say  that  the 
whole  8000Z.  was  not  shown  to  be  discharged,  *  but  that  it  is  *  851 
consistent  with  the  evidence  to  suppose  that  it  may  be  still 
an  available  charge  in  equity.  It  is  very  likely  that  there  is  no 
serious  ground  of  danger  to  the  estate  on  this  point.  There  is  this 
however:  that  it  may  in  prudence  necessitate  special  conditions 
when  the  present  purchaser  shall  sell  again,  if  he  shall  do  so, 
which  special  conditions  may  alarm  some  purchaser  or  intended 
purchaser ;  and  I  think,  therefore,  that  the  appellant  is  entitled  to 
have  more  proof  than  at  present  he  has,  that  the  charge  of  8000/. 
no  longer  exists,  and  that  our  order  should  be  made  upon  that 
footing. 

The  Lord  Justice  Turner  shortly  referred  to  the  facts  and  con- 
curred, adding  that  that  part  of  the  order  under  appeal  which 
directed  the  payment  of  the  purchase-money  into  Court  was  right 
and  ought  to  stand,  because  the  title  was  good  and  the  question 
raised  only  one  of  conveyance. 

An  order  was  made  accordingly,  by  which  the  purchase-money 
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was  to  be  brought  into  Court :  no  costs  were  given  on  either  side, 
but  the  costs  of  the  plaintiffs  in  the  suit  were  directed  to  be  costs 
in  the  cause. 
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1864.    Febraarj  13,  22,  23.    May  3.    Before  the  Lords  Justices. 

A  corporate  trade-mark,  granted  by  the  Cutlers^  Company  at  Sheffield  to  a 
person  not  free  of  the  company,  is,  so  far  as  the  special  Acts  governing  the 
company  are  concerned,  assignable. 

Circumstances  under  which  it  was  held  that  such  a  corporate  trade-mark,  and 
also  an  ordinary  trade-mark,  were  upon  principles  of  general  law  assignable 
and  had  in  fact  been  assigned.^ 

FfT  the  Lord  Justice  Turner  :  The  question  how  far  by  the  general  law  a  trade- 
mark is  assignable  depends  greatly  upon  the  nature  of  the  mark  and  the 
mode  in  which  it  has  been  used. 

Observations  on  the  di£ference  in  effect  of  a  creditors^  deed  and  a  bankruptcy. 

Upon  the  formation  of  a  partnership  with  a  person  entitled  to  the  benefit  of  a 
trade-mark,  the  mark,  in  the  absence  of  express  provisions  in  relation  to  it, 
becomes  an  asset  of  the  parthership. 

This  was  an  appeal  by  the  plaintiffs  from  the  order  made  by  his 
Honor  the  Master  of  the  Rolls  at  the  hearing  of  a  motion  for 
decree. 

By  the  order  under  appeal  his  Honor  declared  that,  upon  the 
true  construction  of  the  partnership  articles  and  the  conveyance 
by  the  trustees  of  the  creditor's  deed,  respectively  herein  after 
referred  to,  so  far  as  the  partners  were  concerned,  the  trustees  had 
a  right  to  assign  the  use  of  the  corporate  trade-mark,  herein  after 
referred  to,  to  any  person  who  should  become  the  purchaser 
thereof,  and  tliat  each  of  the  partners  had  also  the  power  to  use 
this  trade-mark  either  alone  or  in  conjunction  with  any  of  the 
partners  themselves,  except  so  far  as  they  had  precluded  them- 
selves from  so  doing  by  any  act  of  their  own  ;  and  upon  the  defend- 
ant (who  was  the  respondent  on  the  present  appeal)  undertaking 
not  to  assign  the  trade-mark  in  question  to  any  person  whatever, 
his  Honor  further  declared  that  the  respondent  was  entitled  to  the 

'  See  Hall  v.  Barrows,  aidt^  160,  and  cases  in  note  (8)  ;  The  Leather  Cloth 
Co.  0.  The  American  Leather  Cloth  Co.,  anity  137,  and  cases  in  note  (1). 
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use  of  it  either  by  himself  alone  or  in  partnership  with  any  other 
person.  His  Honor  gave  no  costs  on  either  side,  and  stayed  all 
farther  proceedings,  with  general  liberty  to  apply. 

The  order  under  appeal  contained  nothing  with  reference 
*  to,  and  his  Honor  declined  to  make  any  order  with  refer-   *  358 
ence  to,  the  trade-mark,  ^^  Wm.  Ash  &  Co.,"  herein  after 
referred  to. 

The  circumstances  under  which  the  order  under  appeal  was  made, 
and  which  led  to  the  institution  of  the  suit,  and  the  nature  of  the 
suit  itself,  were  as  follows :  — 

The  suit  was  originally  instituted  by^  the  appellant  Henry  Bury 
against  the  respondent,  who  had  been  one  of  the  partners  of  the 
late  firm  of  Bedford,  Burys,  &  Co.,  for  (1)  an  injunction  to  re- 
strain the  respondent  from  using  and  from  granting  or  attempt- 
ing to  grant  to  Messrs.  William  Butcher  &  Co.,  or  to  any  persons 
whomsoever,  the  right  to  use  a  corporate  trade-mark  mentioned  in 
the  bill  to  have  been  granted  to  the  respondent  by  the  Cutlers' 
Company  at  Sheffield,  or  the  mark  '^  Wm.  Ash  &  Co.,"  or  otlier 
marks  of  the  late  firm  of  Bedford,  Burys,  &  Co.,  in  any  manner 
whatsoever,  or  from  otherwise  preventing  or  hindering  or  attempt- 
ing to  prevent  or  hinder  the  appellant  or  his  agents  from  having 
or  enjoying  the  sole  and  exclusive  use  of  the  said  trade-marks ; 
(2)  an  order,  if  necessary,  upon  the  respondent  to  surrender  the 
said  corporate  trade-mark  to  the  Cutlers'  Company,  in  order  that 
the  same  might  be  regranted  by  the  said  company  to  the  appellant 
or  as  he  should  direct ;  (3)  the  delivery  up  by  the  respondent  to 
the  appellant  of  the  stamps  or  stamp  of  the  said  trade-marks  and 
all  circulars,  lists  of  prices,  and  other  papers  and  documents 
having  thereon  engravings  of  the  said  trade-marks ;  and  (4)  gen- 
eral relief. 

The  appellant  Henry  Bury  claimed  to  be  entitled  to  the  relief 
thus  sought  by  him  under  or  by  virtue  of  a  purchase  of  the  joint 
estate  of  the  partners  in  the  late  firm  of  Bedford,  Burys,  & 
Co.,  from  the  trustees  of  a  *  creditors'  deed  executed  by  *  354 
the  members  of  that  firm.  The  appellants  Edward  James 
Bury,  William  Tarleton  Bury,  and  John  George  Thomas  Child, 
who,  since  the  institution  of  the  suit,  had  become  purchasers  of 
the  interest  of  the  appellant  Henry  Bury  under  his  purchase, 
were  made  coplaintiffs  in  the  suit  under  the  usual  supplemental 
order. 
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The  Cutlers'  Company  at  Sheffield  had,  for  a  great  length  of 
time,  under  the  provisions  of  several  Acts  of  Parliament  passed 
for  that  purpose,  had  and  exercised  the  power  of  granting  trade- 
marks to  persons  engaged  in  the  manufacture  of  iron  and  steel  in 
and  in  the  neighbourhood  of  Sheffield;  and  the  principal  trade- 
mark in  question  in  this  suit  was  assigned  by  the  company  to  the 
respondent  in  the  month  of  August,  1846,  by  an  instrument  in 
which  he  was  described  as  a  non-freeman. 

The  mark  in  question  consisted  of  the  figure  of  a  lion  couchant 
surmounted  by  crossed  arrows  with  four  initial  letters,  viz.,  J.  O. 
B.  S.,  within  the  spaces  formed  by  the  arrows,  which  were  to  be 
read  as  signifying  John  Bedford,  Oughtibridge  and  Sheffield. 

The  other  mark,  *^  Wm.  Ash  &  Co.,"  mentioned  in  the  bill,  had, 
it  appeared,  been  acquired  by  the  respondent  by  purchase  some 
time  previous  to  the  year  1856. 

The  partnership  firm  of  Bedford,  Burys,  &  Co.,  was  first  formed 
in  the  year  1856,  before  which  time  the  respondent  had  for  several 
years  carried  on  trade  alone.  The  partnership  firm  consisted  at 
its  first  formation  of  the  respondent,  the  appellants  Edward  James 
Bury  and  William  Tarleton  Bury  and  John  Jepson,  and  the 
articles  of  partnership  of  this  firm  were  dated  the  1st  of  July, 

1856. 
♦  355        *  In  the  year  1859  Richard  AUinson  was  admitted  into 
the  partnership,  and  new  articles  of  partnership  were  made 
between  the  partners. 

By  these  articles  of  partnership,  which  were  dated  tlie  16th  of 
July,  1859,  it  was,  amongst  other  things,  agreed  that  the  said 
parties  thereto  should  become  copartners  at  certain  works  called 
the  Regent  Works,  in  Sheffield  aforesaid  and  elsewhere,  for  the 
term  of  ten  years  from  the  30th  of  June,  1859,  on  the  terms  and 
conditions  therein  mentioned.  And  it  was,  amongst  other  things, 
declared  and  agreed,  that  all  goods,  steel,  and  merchandise  which 
should  thereafter  be  made,  manufactured,  or  sold  by  the  said  part- 
nership should  be  marked  with  the  corporate  mark  granted  to 
the  respondent  by  the  corporation  of  Cutlers  within  tiie  liberty  of 
Hallanshire,  in  the  county  of  York,  with  or  without  the  name 
John  Bedford  or  Bedford  alone,  or  with  such  other  name  or  mark 
or  otherwise  as  the  parties  thereto  should  thereafter  mutually 
agree  upon,  and  all  such  corporate  or  other  marks,  except  the 
name  John  Bedford  or  Bedford,  should  be  deemed  the  property  of 
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the  copartnership  during  the  continuance  of  the  copartnership 
and  of  the  lives  of  the  parties  thereto,  in  manner  therein  after 
mentioned.  And  it  was  thereby  provided  that  the  death  of  any 
partner  during  the  continuance  of  the  copartnership  should  not 
prejudice  or  affect  the  copartnership  in  the  use  of  any  corporate 
mark  or  name.  And  it  was  thereby  declared  that  the  corporate 
mark  granted  to  the  respondent  should  thenceforth  be  treated  as 
a  partnership  asset ;  and  that  it  should  be  lawful  for  the  parties 
thereto,  or  any  of  them,  at  the  end  or  other  sooner  determination 
of  tlie  copartnership,  to  have  the  free  use  and  enjoyment  of  the 
said  mark  for  the  remainder  of  their  lives,  either  alone  or  in  part- 
nership with  any  other  person  or  persons.  And  further, 
that  in  case  the  respondent  should  depart  *  this  life  during  *  856 
the  continuance  of  the  copartnership,  the  surviving  part- 
ners for  the  time  being  should  pay  to  his  executors  or  administra- 
^tors  the  sum  of  5002.  in  lieu  of  all  claim  in  respect  of  the  said 
mark,  which  sum  of  5002.  the  surviving  partners  of  the  copartner- 
ship thereby  agreed  as  between  themselves  should  be  taken  from 
their  profits  of  the  said  concern,  and  should  be  added  to  the  share 
of  capital  of  the  respondent,  and  be  payable  and  be  paid  in  like 
manner  as  the  capital  belonging  to  the  respondent  at  the  day  of 
his  decease.  And  the  respondent  covenanted  with  the  others  and 
other  of  the  parties  thereto,  that,  the  said  corporate  mark  so 
granted  to  him  as  therein  mentioned  should  at  all  times  there- 
after be  used  and  enjoyed  by  the  copartnership  and  by  the  parties 
thereto  in  manner  aforesaid,  and  should  become  and  be  the  prop- 
erty of  the  copartnership  and  be  treated  like  the  other  assets  of 
the  said  concern. 

In  the  year  1861  the  firm  became  embarrassed,  and  by  an 
indenture  bearing  date  the  18th  of  November,  1861,  and  made 
and  executed  between  and  by  the  respondent,  the  appellants 
Edward  James  Bury  and  William  Tarldton  Bury  and  John  Jepson 
and  Richard  AUinson  (therein  called  the  debtors)  of  the  first 
part,  James  Henry  Barber,  George  Brown,  and  the  appellant  John 
Gteorge  Thomas  Child  (therein  called  the  trustees)  of  the  second 
part,  and  the  several  other  persons  whose  names  were  thereto 
written  and  seals  afiixed,  being  creditors  of  the  debtors  (therein 
after  referred  to  as  the  creditors),  of  the  third  part,  all  the  free- 
hold, copyhold,  leasehold,  and  other  real  estates,  messuages, 
works,  lands,  hereditaments,  rights,  and  premises  of  them  the 
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said  debtors  jointly,  and  of  each  and  every  of  them  separately,  of 
whatever  nature  or  kind  and  wheresoever  situate,  and  whether 

of  a  legal  or  equitable  nature,  or  over  which  they  or  any  of 
*357    them  had  any  power  of  appointment,  and  also  *all  the 

stock  in  trade,  goods,  merchandise,  materials,  tools,  imple- 
ments, fixtures,  books  of  account,  debts,  claims,  moneys,  securi- 
ties, stocks,  vouchers,  papers,  household  furniture,  plate,  linen, 
china,  and  other  household  effects,  and  all  other  tiie  personal 
estate  and  effects  of  the  said  debtors  jointly,  and  of  each  and  every 
of  them  separately,  whether  in  possession,  reversion,  remainder, 
or  expectancy,  together  with  possession  of  all  works,  grounds, 
manufactories,  lands,  messuages,  buildings,  premises,  and  places 
where  any  of  the  property  aforesaid,  being  personal  estate,  might 
be,  together  with  full  power  to  demand,  sue.  for,  recover,  and 
receive  any  moneys  and  effects,  and  to  give  discharges  for  the 
same,  in  the  names  or  name  of  the  debtors  or  any  of  them,  wer^ 
granted,  conveyed,  assigned,  and  delivered  up  by  tlie  debtors  unto 
and  to  the  use  of  the  trustees,  their  heirs,  executors,  administrar 
tors,  and  assigns,  upon  trust  to  permit  tlie  debtors  to  carry  on  the 
business  for  the  benefit  of  their  estate,  under  the  inspection  and 
subject  to  tlie  control  of  the  trustees,  for  such  period,  not  exceed- 
ing twenty-eight  days  from  the  date  thereof,  as  the  trustees  should 
think  fit ;  and  subject  thereto,  upon  fiirther  trust,  at  such  time  as 
the  trustees  should  think  fit,  to  sell  and  dispose  and  convert  into 
money  all  such  parts  of  the  said  trust  estate  and  premises  as  were 
of  a  salable  and  convertible  nature,  and  get  in  the  other  parts 
thereof,  with  power  nevertheless  for  the  tiiistees  to  postpone  the 
sale  and  conversion  of  all  or  any  part  of  the  furniture  or  other 
private  estate  of  the  debtors  respectively  or  any  of  them,  until 
after  the  joint  estate  of  the  debtors  should  have  been  realized ; 
and  with  power  also  to  suspend  for  such  period  as  they  should 
think  expedient  the  sale  or  conversion  or  getting  in  of  the  joint 
estate  of  the  debtors,  or  any  part  or  parts  thereof,  and  meanwhile 
to  carry  on  the  said  trade  on  behalf  and  for  the  benefit  of  the 

creditors ;  and  upon  trust  out  of  the  moneys  which  should 
*  858    *  arise  from  the  sale,  conversion,  and  getting  in  of  the  said 

trust  estate,  and  from  the  profits  and  income  to  be  received 

and  derived  from  the  same,  and  from  the  temporary  carrying  on 

of  the  said  trade  as  aforesaid,  to  pay  expenses  in  manner  therein 

mentioned ;  and  in  the  next  place  (so  far  as  the  same  might 
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extend)  to  pay  and  satisfy  ratably  and  without  preference  (admin* 
istering  all  assets,  however,  in  like  manner  as  in  bankruptcy)  the 
several  debts  and  sums  due  to  all  the  joint  creditors  of  the 
debtors,  reckoning  such  creditors  to  be  creditors  in  respect  of 
such  amount  only  as  upon  account  fairly  stated,  afler  allowing 
according  to  the  provisions  of  the  bankrupt  law  the  value,  if  any, 
of  mortgage  securities  and  other  such  available  securities  or  liens, 
should  appear  to  be  the  balance  due  to  them  respectively  from  the 
debtors,  and  to  pay  the  ultimate  residue,  if  any,  of  the  said  moneys 
and  proceeds  of  the  said  estate  and  effefits,  after  satisfying  the 
whole  of  the  said  creditors  tlie  full  amount  of  their  said  debts 
with  interest  thereon,  to  the  debtors,  in*  like  manner  as  in  bank- 
ruptcy. 

The  indenture  now  in  statement  contained,  amongst  other 
things,  provisions  as  to  the  mode  in  which  the  sale  and  conversion 
into  money  and  realization  of  the  assets  was  to  be  effected,  and  a 
power  to  the  trustees  to  contract  for  the  sale  of  and  to  sell  the 
trade  and  trade  plant,  debts,  and  effects  as  a  going  concern  to  any 
person  or  persons  for  such  sum  of  money,  and  payable  or  secured 
to  be  paid  at  such  time  as  tlie  trustees  should  thhik  fit,  provided, 
howsoever,  that  such  contract  and  sale  last  mentioned,  and  the 
terms  thereof,  should  be  subject  to  the  approval  of  a  meeting  of 
creditors  convened  as  therein  mentioned. 

The  indenture  also  contained  a  covenant  for  further  assurance 
by  the  debtors. 

*This  deed  was  duly  registered  under  the  bankruptcy  *359 
Act,  1861,  and  soon  afterwards  an  arrangement  was  come 
to  with  the  separate  creditors  of  the  respondent,  which  was  car- 
ried into  effect  by  an  indenture  bearing  date  the  18th  of  Febru- 
ary, 1862,  the  nature  of  which,  suflSciently  for  the  purpose  of  this 
report,  appears  from  the  reference  to  it  in  the  judgment  of  the 
Lord  Justice  TaBNEB,  from  which  judgment  the  present  statement 
is  in  the  main  taken. 

In  tlie  mean  time  an  indenture,  dated  the  16th  of  January, 
1862,  had  been  made  and  executed  between  and  by  the  respondent 
of  the  first  part,  the  appellant  Edward  James  Bury  of  the  second 
part,  the  appellant  William  Tarleton  Bury  of  the  third  part,  John 
,  Jepson  of  the  fourth  part,  and  Richard  AUinson  of  the  fifth  part, 
whereby,  after  reciting  therein  that  a  doubt  had  arisen  whether 
the  indenture  of  the  18th  of  November,  1861,  was  or  was  not  by 
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virtue  of  the  Bankruptcy  Act,  1861,  or  otherwise,  a  legal  dissolu- 
tion of  the  partnership  between  the  said  parties,  and  that  for  the 
removal  of  such  doubt  it  had  been  agreed  by  the  said  parties  that 
they  should  publish  in  the  London  Gazette  a  notice  of  the  dis- 
solution of  their  partnership  and  enter  into  the  mutual  release 
therein  after  contained,  it  was  witnessed  and  mutually  agreed 
and  declared  that  the  partnership  therein  mentioned,  and  all  other 
partnerships  (if  any)  between  them  upon  the  date  and  execution 
of  the  indenture  of  the  18th  of  November,  1861,  or  which  might 
then  be  existing  between  them,  should  be  and  the  same  was  and 
were  thereby  dissolved ;  but  it  was  thereby  provided  that  nothing 
therein  contained  was  meant  or  intended  to  affect  the  relation  or 
liability  in  which  tlie  parties  thereto  stood  to  their  creditors  (whetlier 
joint  or  separate),  or  to  each  other  in  respect  of  such  creditors,  or  to 
the  trustees  acting  under  the  indenture  of  the  18th  of  Novem- 
*  860  her,  *  1861 ,  or  to  interfere  with  or  affect  the  provisions  of  such 
deed  or  the  obligations  of  the  parties  thereto  thereunder. 

From  the  time  of  the  execution  of  the  creditors'  deed  of  the 
18th  of  November,  1861,  until  the  month  of  March,  1862,  the 
partners  in  the  late  firm,  under  the  inspection  of  the  trustees  of 
the  creditors'  deed,  carried  on  the  business  of  the  firm,  using  the 
marks  of  the  firm  for  that  purpose. 

In  the  month  of  March,  1862,  the  trustees  sold  the  business  to 
the  appellant  Henry  Bury.  This  sale  was  carried  into  effect  by  an 
indenture  bearing  date  the  12th  of  March,  1862. 

This  mdenture  was  made  and  executed  between  and  by  James 
Henry  Barber,  George  Brown,  and  the  appellant  John  Geoi^e 
Thomas  Child  of  the  first  part,  the  appellants  Edward  James  Bury 
and  William  Tarleton  Bury  of  the  second  part,  Priscilla  Susan  Bury 
of  the  third  part,  and  the  appellant  Henry  Bury  of  the  fourth  part. 

It  recited,  amongst  other  things,  that  certain  expenses  of  the 
trustees  by  the  appellant  Henry  Bury  agreed  to  be  paid  had  been 
paid  by  him,  and  that  the  sum  of  money  to  be  paid  by  him  for  the 
purchase  of  the  joint  real  and  personal  estate,  credits,  and  estates 
of  the  late  firm  of  Bedford,  Burys,  &  Co.  would  amount  to 
82,84 9Z.,  which  sum  it  had  been  agreed  should  be  paid  to  the 
trustees  of  the  indenture  of  the  18th  of  November,  1861,  upon  and 
for  the  trusts  and  purposes  of  such  indenture,  and  in  the  mean 
time  should  be  secured  to  them  by  the  covenant  of  the  appellant 
Henry  Bury  in  manner  therein  after  appearing.  It  also  recited 
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that  the  82,8492.  had  been  apportioned  as  follows;  viz., 
29,7822.  for  the  *  merchaudise  and  stock  at  Sheffield  of  the  *  861 
said  late  firm,  and  for  all  the  merchandise  and  patterns  of 
the  said  late  firm  abroad,  and  for  tlie  effects  of  the  said  late  firm 
being  capable  of  passing  by  delivery,  and  80672.  for  the  other 
property  and  effects  of  the  said  late  firm  intended  to  be  thereby 
assigned  and  conveyed  or  assured.  It  then  recited  an  agreeuient 
between  the  trustees  and  the  appellant  Henry  Bury,  that  the  latter, 
his  executors,  administrators,  and  assigns,  should  hold  or  enjoy 
the  whole  of  the  joint  real  and  personal  estates,  credits,  and 
effects  purchased  by  him  as  therein  mentioned,  free  from  any  lien 
or  claim  by  or  of  the  trustees  for  or  in  respect  of  unpaid  purchase- 
money,  and  that  in  pursuance  of  the  said  arrangement,  with  the 
approbation  of  the  creditors  and  in  consideration  of  the  appellant 
Henry  Bury's  covenant  therein  after  contained,  the  said  merchan- 
dise in  stock  at  Sheffield  of  the  said  late  firm,  and  the  said  mer- 
chandise and  patterns  of  the  said  late  firm  abroad,  and  other 
effects  of  t^e  said  late  firm  being  capable  of  passing  by  delivery, 
had  been  delivered  by  the  trustees  to  the  appellant  Henry  Bury, 
and  were  then  in  his  possession. 

The  indenture  then  witnessed,  that  in  pursuance  of  and  for 
further  effectuating  the  said  arrangement  between  the  appellant 
Henry  Bury  and  the  trustees,  with  the  approval  of  the  creditors, 
and  in  particular  for  assigning  and  conveying  such  of  the  said 
joint  real  and  personal  estates,  credits,  and  effects  of  the  late  firm 
of  Bedford,  Burys,  k  Co.,  as  were  not  included  in  the  premises  or 
things  so  as  aforesaid  delivered  by  the  trustees  to  the  appellant 
Henry  Bury,  or  as  had  not  passed  to  him  by  such  delivery,  and 
in  consideration  of  3067/.,  the  apportioned  consideration  for  the 
premises  intended  to  be  thereby  assigned  and  conveyed,  or  assured 
to  be  paid  by  the  appellant  Henry  Bury,  and  in  considersr 
tion  of  his  covenant  therein  after  contained,  so  far  *  as  it  *  862 
related  to  the  said  apportioned  consideration  or  purchase- 
money  of  80672.,  John  Henry  Barber,  George  Brown,  and  tlie 
appellant  John  George  Tbomas  Child,  the  trustees,  did  and  every 
of  them  did  thereby  grant,  bargain,  sell,  assign,  and  convey  to  the 
appellant  Henry  Bury,  his  heirs,  executors,  administrators,  and 
assigns,  all  such  and  so  much  and  such  parts  and  part  of  the  joint 
real  and  personal  estate,  credits,  and  effects  of  the  said  late  firm 
of  Bedford,  Burvs,  &  Co.,  assured  by  or  comprised  in  the  said 
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indenture  of  the  18th  of  Noyember,  1861,  as  aforesaid  as  were 
not  or  was  not  included  in  or  amongst  the  said  merchandise  and 
premises  by  the  trustees  delivered  to  the  appellant  Henry  Bury  as 
therein  before  mentioned,  or  as  had  not  effectually  passed  to  him 
by  such  delivery  as  aforesaid  by  the  trustees,  or  otlierwise  than  by 
the  indenture  now  in  statement ;  and  also  all  the  estate,  interest, 
and  demand  of  the  trustees  which  they  had  or  might  have  any 
power  to  assign  or  transfer  in  and  to  or  respecting  the  said  estate, 
right,  and  premises  expressed  to  be  thereby  assigned,  and  in  par- 
ticular all  the  separate  rights  and  interests  of  tlie  aforesaid  several 
partners  which  under  or  by  virtue  of  the  said  indenture  of  the  18th 
of  November,  1861,  or  otherwise  were  assigned  to  or  were  vested 
in  the  trustees,  and  wliich  they  had  or  might  have  any  power  to 
assign  or  transfer  to  and  in  the  said  corporate  mark  of  the  said 
Corporation  of  Cutlers,  and  to  and  in  all  other  corporate  or 
trade-marks  belonging  to  or  used  by  the  said  firm,  or  the  right 
of  using  such  corporate  marks  or  any  of  them  upon  the  expi- 
ration or  other  sooner  determination  of  the  said  ^partnership, 
together  with  full  possession  of  and  right  of  entry  in  order 
to  take  and  keep  possession  into  all  the  works,  grounds,  manu- 
factories, lauds,  buildings,  premises,  and  places  where  any  of 
the  property  aforesaid,  being  personal  estate  or  effects,  might 
be,  and  with  a  full  power  of  attorney  to  hold  the  same 
*  363  estates,  rights,  *  and  premises  aforesaid  (subject  as  to 
leaseholds  to  the  rents  and  covenants  affecting  them), 
unto  and  to  the  use  of  the  appellant  Henry  Bury,  his  heirs,  execu-  * 
tors,  administrators,  and  assigns  absolutely,  discharged  from  the 
trusts  and  purposes  of  the  indenture  of  the  18th  of  November, 
1861,  and  from  any  lien  or  claim  in  equity  of  or  by  the  trustees  as 
vendors  or  otherwise  for  unpaid  purchase-money. 

The  appellant  Henry  Bury  then  covenanted  for  payment  of  the 
whole  82,849/.  in  manner  therein  mentioned,  the  money  to  be 
applied  in  paying  the  creditors  of  Bedford,  Burys,  &  Co.  twelve 
shillings  in  the  pound  as  dividends  in  manner  therein  mentioned. 

By  another  deed,  bearing  date  the  15th  of  March,  1862,  the 
creditors  of  the  firm  released  the  partners  upon  receiving  bills  of 
exchange  for  the  amounts  of  the  dividends  payable  to  them  respec- 
tively. 

The  respondent  having  soon  afterwards  come  to  an  arrangement 
with  Messrs.  Butcher  &  Co.,  by  which  he  authorized  them  to  use 
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the  trade-mark  granted  by  the  Cutlers'  Company,  the  bill  in  this 
cause  was  filed  on  the  21st  of  May,  1862 ;  and  the  appellant 
Henry  Bury  haying  afterwards,  in  the  month  of  December,  1862, 
assigned  his  interest  under  the  purchase  made  by  him  to  the  ap- 
pellants Edward  James  Bury  and  William  Tarleton  Bury  and 
John  George  Thomas  Child,  the  supplemental  order  above  referred 
.to  was  obtained.  ^ 

There  was  a  good  deal  of  evidence  in  the  cause,  referring  in 
part  to  the  question  whether  trade-marks  granted  by  the  Cutlers' 
Company  could  or  could  not  be  assigned,  but  principally, 
so  far  at  least  as  the  evidence  *  on  the  part  of  the  respon- '  *  864 
dent  was  concerned,  to  facts  and  circumstances,  leading,  as 
was  contended  on  his  part,  to  the  conclusion  that  the  trade-mark 
granted  to  the  respondent  by  the  Cutlers'  Company  was  n^t  in- 
tended to  pass,  and  did  not  pass,  to  the  appellant  Henry  Bury,  or 
through  him  to  the  other  appellants,  by  the  deeds  above  men- 
tioned. 

The  case,  however,  appeared  to  have  been  disposed  of  at  the 
Rolls  without  reference  to  this  evidence,  and  for  the  reasons  ap- 
pearing from  the  judgment  of  the  Lord  Justice  Turner  it  is  not 
necessary  to  do  more  than  state  the  purport  of  it,  and  to  say  that 
its  length  was  the  subject  of  remark  by  the  Lord  Justice  Slight 
Bruce  during  the  argument,  (a) 

The  Master  of  the  Rolls  made  the  decretal  order  now  under 
appeal  on  the  28d  of  June,  1863. 

Mr.  Selwyn  and  Mr.  E.  Bury  appeared  for  the  appellants,  and 

Mr.  Hobhause  and  Mr.  Rendall^  for  the  respondent. 

The  scope  of  the  arguments  on  either  side  so  fully  appears  from 
the  judgment  of  the  Lord  Justice  Turner,  that  it  is  unnecessary 
further  to  refer  to  them.  ^ 

The  authorities  referred  to  were  as  follows :  Hall  v.  Bar- 
row9y  (J)  Burrows  v.  Foster ^  (c)  Clark  v.  Leach  ^  (rf)  ♦  Chur-  *  866 

(a)  See  also  on  this  point  Traill  v.  Baring,  supra^  pp.  818,  327,  332. 
(6)  Supra,  p.  150. 

(c)  Before  the  Lords  Justices,  8th  May,  1862,  Reg.  Lib.  1862,  A.  941 ; 
S.  C,  1  N.  R.  156. 

id)  1  De  6.,  J.  &  S.  409. 
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ton  V.  Douglai^  (a)  Cruttwell  v.  Lj/e,  (A)  The  Leather  Cloth  Com- 
pany^ Limited  v.  The  American  Leather  Cloth  Company^  Lim- 
itedy  (c)  Perry  v.  Truefttt^  (d)  The  Collins  Company  v.  Brown,  (e) 

As  to  the  assignability  of  the  corporate  trade-mark,  the  Acts 
governing  the  Outlers'  Company,  which  are  referred  to  in  the 
judgment  of  the  Lord  Justice  Turner,  and  also  another  special 
Act  of  the  company,  28  &  24  Vict.  c.  48,  were  cited,  and  also  an 
opinion  of  the  late  Lord  Chief  Justice  Tindal,  when  at  the  bar, 
which  was  thus  referred  to  in  the  4th  paragraph  of  the  respon- 
dent's  answer :  — 

^^  I  say  that  the  only  mode  by  which  a  transfer  of  a  right  to  a 
Shefi^ld  corporate  trade-mark  is  capable  of  being  effected  during 
the  life  of  a  person  entitled  thereto  is  by  means  of  a  surrender 
thereof  to  the  company,  and  a  regrant  thereof  by  the  company  on 
payment  of  the  fees  provided  for  by  the  Acts  of  Parliament  before 
referred  to,  in  the  event  of  the  company  thinking  proper  to  make 
such  regrant ;  and  I  say  that  to  obviate  all  doubt  on  the  subject 
of  the  inability  of  the  grantees  of  such  corporate  trade-marks  to 
assign  the  same,  the  question  whether  the  right  to  such  trade- 
marks would  pass  by  a  general  assignment  for  the  benefit  of 
creditors  was  raised  in  the  year  1822  upon  an  assignment  exe- 
cuted by  one  Peter  Cadman  of  all  his  estate  and  efifects  for  the 
benefit  of  his  creditors,  and  submitted  on  the  part  of  the  company 
to  the  late  Lord  Chief  Justice  Tindal  while  he  was  practising  at 
the  bar ;   and  I  say  that  the  following  opinion   given  upon  such 

case  was  entered  upon  the  books  of  the  company  and  has 
*  866   ever  since  been  acted  *  upon  and  treated  as  conclusive : 

^  I  think  that  the  right  to  the  mark  in  question  did  not  pass 
under  the  assignment  to  Cadman's  assignee.  Looking  at  all  the 
regulations  relating  to  marks  inserted  in  the  several  Acts  of  Par- 
liament, I  think  the  necessary  inference  to  be  drawn  is,  that  they 
are  not  assignable  by  act  of  the  party  except  by  his  last  will. 
They  appear  to  be  confined  to  the  person  himself  during  his  life  to 
whom  they  are  originally  granted,  with  a  power  to  dispose  thereof 
by  will,  so  as  not  to  deprive  the  widow  of  the  use  of  it  during  her 
natural  life.' " 

(a)  Johns.  174.  (c)   Supra,  p.  137.  (e)  3  K.  &  J.  423. 

(6)  17  Ves.  336.  {d)  6  Beav.  66. 
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The  2lBt,  22d,  and  23d  paragraphs  of  the  amended  bill,  which 
were  referred  to  in  the  judgment  of  the  Lord  Justice  Knight 
Bruce,  were  respectively  as  follows :  — 

^^21.  A  short  time  ago  the  plaintiff  discovered,  as  the  fact  was, 
that  the  defendant  John  Bedford  had  entered  into  negotiations 
with  Messrs.  William  Butcher  &  Co.,  a  firm  in  the  steel  trade  at 
Sheffield,  and  had  granted  to  them  the  use  of  the  corporate  trade- 
mark and  other  trade-marks  which  had  been  previously  sold  and 
assigned  to  the  said  assignees,  and  by  them  to  the  plaintiff,  as 
herein  before  mentioned,  and  that  such  firm  had  issued  circulars 
announcing  the  fact  to  several  of  the  customers  of  the  late  firm 
of  Bedford,  Burys,  &  Go. 

^^  22.  The  plaintiff's  solicitors  immediately  communicated  with 
the  members  of  the  said  firm  with  whom  the  said  John  Bedford 
had  entered  into  such  negotiations  as  aforesaid, 'and  informed 
them  of  the  plaintiff's  rights  with  respect  to  the  said  corporate 
and  other  trade-marks  ;  and  on  learning  what  the  facts  were  with 
respect  thereto,  and  which  were  as  herein  before  mentioned,  the 
xsaid  firm  gave  an  assurance  to  the  plaintiff  that  they  would  not 
use  the  same  until  the  plaintiff  had  settled  with  the  defendant  as 
to  their  relative  rights  thereto. 

* ''  23.  It  is  alleged  by  the  defendant  John  Bedford,  that  *  367 
the  plaintiff  is  not  entitled  to  the  sole  and  exclusive  use  of 
the  said  corporate  and  other  trade-marks,  but  that  the  defendant 
is  also  entitled  to  use  the  same,  either  alone  or  in  partnership  with 
any  other  person,  and  that  he  is  also  entitled  to  grant  the  use  of 
the  same  to  any  persons  he  may  think  proper,  and  the  defendant 
has  begun  so  to.  use  the  same,  and  he  has  also  granted  the  use  thereof 
to  other  persons.  But  the  plaintiff  charges,  as  the  fact  is,  that  the 
said  corporate  and  other  trade-marks  were  by  the  aforesaid  articles 
of  partnership  expressly  declared  to  be,  and  the  same,  as  well  as 
the  other  trade-marks  of  the  said  firm,  were  assets  of  the  said 
late  partnership  of  Bedford,  Burys,  &  Co.,  and  that  the  said  cor- 
porate and  other  trade-marks,  and  the  sole  and  exclusive  right  to 
use  the  same  and  the  other  marks  of  the  said  late  partnership, 
passed  to  and  became  vested  in  the  said  trustees  under  and  by 
virtue  of  the  said  indenture  of  the  18th  day  of  November,  1861, 
and  that  the  same  trade-marks,  and  the  sole  and  exclusive  right  to 
use  the  same,  passed  to  and  became  vested  in  the  plaintiff  under 
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and  by  vii-tue  of  the  said  indenture  of  the  12th  day  of  March, 
1862." 

At  the  close  of  the  arguments  their  Lordships  reserved  judgment. 

May  3. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  ease 
down  to  and  including  the  decretal  order  under  appeal  to  the  effect 
of  the  statements  herein  before  contained,  proceeded  as  follows :  — 

The  plaintiff  has  appealed  from  this  decree,  contending,  first, 
that  it  has  not  given  him  adequate  relief  with  respect  to  the  trade- 
mark granted  by  the  Cutlers'  Company  ;  secondly,  that  no 
*  868  relief  has  been  given  to  him  *  with  respect  to  the  trade-mark 
^^  Wm.  Ash  &  Co. ; "  and  thirdly,  that  it  has  not  given  him 
the  costs  of  tHb  suit,  at  all  events  so  far  as  relates  to  the  greater 
part  of  the  evidence  adduced  on  the  part  of  the  defendant. 

It  will  be  convenient  to  consider  the  case  separately  with  refer- 
ence to  the  trade-mark  granted  by  the  Cutlers'  Company  and  to 
the  mark  "  Wm.  Ash  &  Co." 

First,  then,  as  to  the  trade-mark  granted  by  the  Cutlers'  Com- 
pany. 

It  was  first  contended  on  the  part  of  the  defendant,  the  respon- 
dent to  this  appeal,  that  trade-marks  granted  by  the  Cutlers'  Com- 
pany are  not  assignable. 

It  was  so  contended  on  two  grounds :  first,  that  by  the  company's 
special  Acts  the  marks  granted  by  them  are  rendered  incapable  of 
assignment ;  and  secondly,  that  by  the  general  law  the  particular 
mark  in  question  could  not  be  assigned. 

As  to  the  first  of  these  grounds,  however,  it  does  not  appear  to 
me  that  this  case  falls  within  the  company's  Acts.  The  first  of 
these  Acts,  21  Jac.  1,  c.  31,  is  in  terms  repealed  by  the  81  Geo. 
8,  c.  68,  §  1,  except  as  to  matters  in  no  way  affecting  the  assign- 
ability of  the  marks  granted  by  the  company.  This  Act  of  81  Geo. 
8,  c.  58,  confined  the  trade  to  the  freemen  of  the  company  (sect. 
20),  and  provided  for  marks  being  granted  to  them.  The  23d 
section  of  this  Act  therefore  must,  as  I  conceive,  be  taken  to  have 
had  reference  only  to  marks  granted  to  such  freemen.  The  Act 
of  41  Geo.  3,  c.  97,  again  relates,  as  it  seems  to  me,  exclusively 
to  marks  which  have  been  granted  to  freemen  of  the  company ; 
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but  then  the  Act  54  Geo.  8,  c.  119,  empowered  the  company  to 
grant  marks  to  other  persons  than  those  who  were  free 
*  of  the  company ;  and  as  to  the  marks  so  granted,  I  see    *  869 
nothing  which  can  in  any  way  affect  their  assignable  char^ 
acter,  for  the  6th  section  of  this  Act  is  in  terms  confined  to  marks 
which  have  been  granted  to  freemen  of  the  company. 

Upon  this  short  ground,  therefore,  independently  of  all  consider- 
ations as  to  the  effects  of  these  Acts  on  the  assignability  of  marks 
granted  to  freemen  of  the  company,  as  to  which  it  does  not  seem 
necessary  for  us  to  give  any  opinion,  I  think  that  the  argument  of 
the  respondent  as  to  the  operation  of  these  Acts  cannot  be  main- 
tained. 

Nor  do  I  think  that  the  argument  on  his  part  as  to  this  particu- 
lar mark  not  being  by  law  assignable  is  in  any  respect  more  tena- 
ble. It  was  attempted  to  maintain  this  argument  upon  the  ground 
that  this  was  a  mere  personal  mark,  and  that  the  effect  of  allowing 
such  a  mark  to  be  assigned  would  be  to  enable  the  assignee  of  the 
mark  to  represent  the  goods  manufactured  by  him  to  be  goods 
manufactured  by  the  assignor,  a  purpose  which  could  not,  as  it  was 
said,  be  recognized  by  the  law ;  and  cases  were  referred  to  on  this 
point,  particularly  the  cases  of  Hall  v.  Barrows  (a)  and  The 
Leather  Cloth  Company^  Limited  v.  The  American  Leather  Cloth 
Company^  Limited,  (i)  But  without  going  the  length  of  saying 
that  a  mark  may  not  in  some  cases  be  so  completely  pergonal  as  of 
necessity  to  import  tliat  the  goods-  sold  under  it  have  been  manu- 
factured by  a  particular  individual,  and  that  the  assignability  of 
such  a  mark  may  not  be  open  to  objection  on  that  ground,  although 
the  objection  would,  as  it  seems  to  me,  apply  rather  to  the  use  of 
the  mark  when  assigned  than  to  the  power  of  assigning  it,  I 
think  that  all  cases  of  this  description  *  must  depend  upon  *  870 
their  particular  circumstances.  Much  must,  I  think,  depend 
upon  tlie  nature  of  the  mark  and  the  mode  in  which  it  has  been 
used.  It  is  evident  that  a  mark,  although  it  may  in  some  respects 
indicate  the  person  by  whom  the  goods  have  been  manufactured, 
may  refer  much  more  closely  to  the  place  of  manufacture  than  to 
the  person  of  the  manufacturer :  and  it  is  not  less  evident  that  a 
mark,  although  personal  in  its  inception,  may,  from  the  mode  in 
which  it  has  been  used,  have  become  appropriated  to  goods  manu- 

(a)  Bupra^  p.  150.  (p)  Supra,  p.  137. 
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factured  at  particular  works  :  and  applying  these  considerations  to 
this  case,  looking  to  the  character  of  this  mark  and  to  the  mode  in 
which  it  has  been  used  from  the  year  1856,  when  the  defendant 
ceased  to  be  alone  interested  in  it,  it  cannot,  I  think,  be  said  that 
there  was  any  thing  in  its  nature  or  character  to  prevent  the 
assignment. 

Assuming  this  mark,  however,  to  have  been  capable  of  assign- 
ment, it  was  insisted  on  the  part  of  the  respondent  that  it  had  not 
been  in  fact  assigned  to  the  plaintiff  Henry  Bury. 

First,  it  was  said  that  it  never  became  the  property  of  the  part- 
nership subsisting  under  the  articles  of  1859,  otherwise  than  for 
the  use  of  that  partnership  during  its  continuance  and  of  the  part- 
ners during  their  lives,  either  alone  or  in  partnership  with  other 
persons ;  secondly,  it  was  said,  that  whether  it  ever  became  the 
property  of  this  partnership  .or  not,  it  was  not  assigned  to  the 
trustees  under  the  creditors'  deed ;  and  thirdly,  it  was  said,  that 
assuming  it  to  have  been  assigned  to  the  trustees  of  the  creditors' 
deed,  it  had  not  become  vested  in  the  plaintiff  Henry  Bury  under 
the  assignment  to  him. 

As  to  the  first  of  these  points,  that  the  articles  of  1859 
*  371  secured  the  use  of  this  mark  to  the  partnership  during  *  its 
continuance  and  to  the  several  partners  during  their  lives 
after  its  determination,  seems  to  me  to  be  beyond  all  doubt ;  but 
whether,  subject  to^this  interest  of  the  partnership  and  of  the  part- 
ners, the  mark  was  intended  to  be  an  asset  of  the  paitnership,  or  to 
belong  to  the  defendant  John  Bedford,  seems  to  be  a  question  of 
much  difficulty.  Upon  this  question,  however,  it  is  also,  I  think, 
unnecessaay  for  us  to  give,  and  I  do  not  mean  to  give  any  opinion ; 
for  I  think,  upon  the  second  point,  that  whatever  interest  the 
defendant  John  Bedford  had  in  the  mark,  or  in  the  use  of  it, 
whether  as  partner  during  the  continuance  of  the  partnership,  or 
during  his  life  after  its  determination  or  after  the  deaths  of  the 
partners,  if,  as  contended  on  his  part,  he  was  then  alone  entitled  to 
it,  passed  to  the  trustees  under  the  creditors'  deed ;  for  by  that 
deed  not  only  the  joint  estate  of  the  partners,  but  the  separate 
estate  of  each  of  them,  was  passed  to  the  trustees. 

Two  arguments  were  urged  on  the  part  of  tlie  defendant  in 
opposition  to  this  view.    First,  that  the  deed  ought  not  to  be  con- 
strued to  have  any  more  extended  effect  than  a  bankruptcy  would 
have  "had,  and  the  interest  in  question  would  not,  it  was  said, 
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have  passed  to  assignees  under  the  bankruptcy  of  the  defendant ; 
and,  secondly,  that  the  deed  proceeded  upon  an  estimate  of  the 
assets,  and  that  the  hiterest  of  the  defendant  in  the  mark  in  ques- 
tion was  not  included  m  that  estimate. 

As  to  the  first  of  these  arguments,  I  think  it  sufficient  to  say, 
that  it  is,  is  I  apprehend,  a  very  different  question  what  will  pass 
by  contract  and  what  will  pass  under  a  bankruptcy,  and  that  the 
case  we  have  to  deal  with  here  is  a  case  of  contract  and  not  of 
bankruptcy.  I  abstain  from  giving  any  opinion  whether  this 
interest  of  the  defendant  would  have  passed  under  a  bank- 
ruptcy, and  I  *  do  so  the  more  readily  as  I  observe  that  an  *  872 
opinion,  which  may  be  considered  to  have  some  bearing 
upon  the  point,  was  given  by  tlie  late  Sir  Nicholas  Tindal,  for 
whose  opinion  I,  in  common  with  all  the  profession,  have  always 
entertained  the  highest  possible  respect.  It  may  be  right,  how- 
ever, to  say,  that  I  doubt  whether  that  opinion  was  given  with 
reference  to  such  a  case  as  the  present,  or  even  to  the  Statute  of 
the  64  Geo.  8.  The  terms  of  the  creditors'  deed  were,  in  my 
judgment,  sufficient  to  pass  any  interest  which  the  defendant  had 
in  the  mark,  either  as  a  partner  or  otherwise  ;  and  with  reference 
to  the  argument  founded  on  the  value  of  the  mark  not  having  been 
included  in  the  estimate  of  the  assets,  I  think  it  unnecessary  to 
say  more  than  that  if  the  benefit  of  the  mark  passed  by  the  deed, 
we  can  give  no  weight  to  the  argument,  there  being  no  cross-bill 
to  reduce  the  deed ;  but  I  desire  to  be  understood  as  not  giving 
any  encouragement  to  such  a  cross-bill,  my  opinion  being  that  the 
deed  has  not  gone  beyond  the  intention  of  the  defendant. 

The  right  to  the  mark,  then,  appearing  to  have  been  passed  to 
the  trustees  of  the  creditors'  deed,  did  it  or  not  pass  to  the  plain- 
tiff Henry  Bury  by  force  of  his  purchase  deed  ? 

It  was  contended  for  the  defendant  that  it  did  not. 

First,  it  was  said  that  before  the  purchase  by  the  plaintiff  Hevy 
Bury  it  had  been  assigned  to  Hawksley  by  the  deed  of  February, 
1862 ;  and,  secondly;  that  whether  it  had  been  so  assigned  or  not, 
the  purchase  by  the  plaintiff  Henry  Bury  was  of  the  joint  estate 
only,  and  the  trustees  had  no  power  to  assign  and  had  not 
assigned  the  separate  rights  of  the  partners  in  the  mark  in  ques- 
tion. 

•  I  have  no  doubt,  however,  that  the  deed  of  February,  •  878 
1862,  did  not  pass  to  Hawksley  any  interest  whatever  in' 
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this  mark,  and  that  notwithstanding  that  deed  the  separate  inter- 
ests of  the  partners  in  this  mark  remained  vested  in  the  trustees 
to  be  dealt  with  by  them  under  the  trusts  of  the  deed ;  and  as 
to  the  powers  of  the  trustees,  I  think  that  4)he  partners  having 
assigned  their  separate  interests  to  the  trustees,,  could  not  set  up 
against  them  the  interests  which  they  had  so  assigned.  Those 
interests  could  not,  as  it  seems  to  me,  be  considered  to  subsist 
consistently  with  the  purposes  of  the  creditors*  deed.  The  busi- 
ness could  not  be  carried  on  by  the  trustees,  nor  could  any  sale 
be  advantageously  made  by  them  if  those  interests  were  held  to  be 
subsisting.  So  far,  therefore,  as  the  purposes  of  carrying  on  the 
business  and  of  sale  are  concerned,  these  interests  cannot,  as  I 
think,  be  taken  to  have  been  subsisting ;  and  whether  they  would 
have  subsisted  for  the  purpose  of  the  distribution  of  the  proceeds 
of  the  sale  would  be  a  question  between  the  joint  and  separate 
creditors  with  which  the  purchaser  would  have  no  concern.  In 
my  judgment,  therefore,  this  point  also  fails,  the  defendant. 

Some  argument  was  attempted  to  be  raised  on  the  part  of  the 
defendant  with  reference  to  tlie  effect  of  the  parol  evidence,  as 
tending  to  show  that  this  trade-mark  could  not  have  been  intended 
to  be,  and  was  not,  brought  into  the  partnership;  but  whether 
brought  into  the  partnership  or  not,  I  feel  no  doubt  that  it  was 
intended  to  be  and  was  passed  to  the  trustees  under  the  creditors' 
'  deed ;  and  this  evidence  therefore  does  not  appear  to  me  to  have 
any  important  bearing  upon  the  case. 

Upon  the  whole,  the  conclusion  at  which  I  have  arrived  is,  that 

the  plaintiffs  are  right  in  their  contention  as  to  this  trade- 

*  374    mark,  and  that  the  decree  has  not  gone  *  far  enough  in  this 

respect,  but  that  there  ought  to  be  an  injunction  to  restrain 

the  use  of  it  by  the  defendant  Bedford  as  prayed  by  the  bill. 

Then  as  to  the  mark  "  Wm.  Ash  &  Co."  This  part  of  the  case 
isfuot  embarrassed  by  the  special  provisions  which  are  found  in 
the  deeds  as  to  the  trade-mark  granted  by  the  Cutlers'  Company. 
It  rests,  as  it  seems  to  me,  upon  the  simple  question  whether  upon 
the  formation  of  a  partnership  with  a  person  entitled  to  the 
benefit  of  a  trade-mark,  the  trade-mark  does  not,  in  the  absence 
of  express  provision  in  relation  to  it,  become  an  asset  of  the  part- 
nership ;  and  in  my  judgment  it  does  ;  for  the  whole  trade  is  car- 
ried into  the  partnership,  and  the  trade-mark  is  but  an  element  of 
the  trade.  But  in  this  case,  whether  this  trade-mark  was  carried 
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into  the  partnership  or  not,  I  think  it  passed  to  the  trustees  under 
the  creditors'  deed,  and  then  the  same  reasons  which  apply  to  the 
company's  trade-mark  apply  to  this  mark  aiso. 

I  think,  therefore,  that  in  this  respect  also  the  decree  has  not 
gone  far  enough,  and  that  the  injunction  prayed  by  the  bill  ought 
to  have  been  granted  as  to  this  mark  also. 

There  remains  then  only  the  question  of  costs,  and  in  this 
respect  I  am  not  disposed  to  vary  the  decree.  The  case  is  not 
free  from  difficulty,  and  the  defendant  cannot  be  blamed  for 
having  taken  the  judgment  of  the  Court  upon  it ;  nor  for  having 
brought  forward  such  evidence  as  might  possibly  in  the  view  of 
the  Court  have  affected  the  decision,  Moreover,  there  has  been 
conduct  on  the  part  of  the  plaintiffs  Edward  James  Bury 
and  William  •  Tarleton  Bury  which  this  Court  cannot  regard  •  875 
with  approbation. 

I  think,  therefore,  that  t&e  decree  ought  not  to  be  varied  as  to 
costs,  and  that  there  should  be  no  costs  of  the  appeal. 

The  Lord  Justice  Enioht  Qruce.  —  It  appears  to  me  that  by 
law  the  right  to  use  the  corporate  trade-mark,  and  the  right  also 
to  use  the  other  trade-mark  particularly  mentioned  in  the  bill  in 
this  cause,  were  matters  of  property  capable  of  assignment ;  that 
the  defendant,  Mr.  Bedford,  previously  to  the  18th  of  November, 
1861,  had  acquired  an  interest  or  interests  and  an  ownership,  par- 
tial at  least,  in  those  marks ;  but  that,  by  force  of  the  instruments 
of  the  18th  of  November,  1861,  the  16th  of  January,  1862,  and 
the  12th  of  March,  1862,  all  stated  in  the  bill,  the  whole  of  his 
right  to  use  and  the  whole  of  his  proprietorship  and  interest 
in  each  of  those  marks  were  for  valuable  consideration  effectu- 
ally assigned  to  the  plaintiff  and  became  effectually  vested  in 
him. 

The  2l8t,  22d,  and  28d  paragraphs  of  the  amended  bill  are,  I 
think,  sufficientiy  accurate  and  well  founded  in  point  of  fact  to 
justify  and  support  the  greater  and  substantial  part  of  the  first 
paragraph  of  its  prayer. 

The  decree  under  appeal,  however,  limits  and  restricts  the  relief 
granted  to  the  plaintiff  by  giving  him  less  than  that  to  which  I 
have  already  stated  myself  to  think  him  entitled,  and  I  acknowl- 
edge myself  accordingly  not  to  agree  with  it. 
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*  876        *  My  learned  brother  differs  also,  as  he  has  stated,  from 
it. 
As  to  the  costs,  I  doubt,  —  a  doubt  which  his  opinion  seems  to 
render  immaterial. 


*  877      •  In  the  Matter  of  The  COMPANIES  ACT,  1862, 

AND 

In  the  Matter  of  The  EXHALL  COAL  MINING  COMPANY, 

LIMITED. 

1864.    May  6.    Before  the  Lords  Justices. 

A  lessor  distrained  for  rent  upon  goods  which  were  upon  the  demised  lands,  and 
which  belonged  to  a  joint-stock  company.  The  distress  was  put  in  afler  the 
presentation  of  a  winding-up  petition  against  the  company,  upon  which  an 
order  was  made  subsequently  to  the  putting  in'  of  the  distress.  The  demised 
lands  were  held  by  trustees  for  the  company :  Hdd,  that  the  distress  might 
proceed. 

Per  the  Lord  Justice  Turner  :  The  Companies  Act,  1862,  §  163,  only  avoids 
attachments,  sequestrations,  distresses,  or  executions  when  leave  to  put  them 
in  force  has  not  been  given  under  sect.  87. 

This  was  an  appeal  by  the  official  liquidator  of  the  Exhall  Coal 
Mining  Company,  Limited,  from  an  order  of  the  Master  of  the 
Bolls,  whereby,  on  the  petition  of  the  respondents,  who  were  the 
representatives  of  the  lessor  of  lands  occupied'  by  the  company, 
his  Honor  gave  them  leave  to  remove  and  sell  certain  goods 
belonging  to  the  company  which  they  had  seized  under  a  distress 
for  an  arrear  of  rent. 

The  lands  in  question  were  leased  to  certain  persons  who  de- 
clared themselves,  by  an  independent  instrument,  trustees  thereof 
for  the  company,  and  the  lease  contained  an  express  power  of  dis* 
tress. 

The  company  was  registered  under  the  Joint-stock  Companies 
Act,  1856 ;  but  was  never  registered  under  the  Companies  Act, 
1862.  On  the  6th  of  February,  1864,  a  winding-up  petition,  under 
the  last  mentioned  Act,  was  presented  against  the  company,  on 
which  an  order  was  subsequently  made. 

Earlier,  however,  on  the  day  on  which  this  order  was  made  the 
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distress,  which  it  was  the  object  of  the  petition  to  effectuate,  was 
put  in. 

Mr.  Scuthgate  and  Mr.  Wickens  appeared  for  the  appellant,  and 

*Mr.  Baggallay  and  Mr.  W.  Pearson^  for  the  respondents.    *  878 

For  the  appellant  it  was  contended  that  the  distress  was  void 
under  the  163d  section  of  the  Companies  Act,  1862,  the  84th  sec- 
tion fixing  the  date  of  the  commencement  of  the  winding  up  as 
the  date  of  the  presentation  of  the  winding-up  petition,  and  the 
language  of  the  168d  section  showing  that  the  word  ^'  proceeding '' 
in  the  85th  and  87th  sections  did  not  include  distresses;  and 
attention  was  called  to  the  mode  in  which  the  rights  of  a  distrain- 
ing lessor  were  curtailed  in  bankruptcy  under  the  Bankrupt  Law 
Consolidation  Act,  1849,  section  129. 

For  the  respondents  it  was  contended  that,  under  the  85th  and 
87th  sections  of  the  Companies  Act,  1862,  the  Court  had  a  discre- 
tion to  allow  the  distress  to  proceed ;  and  reference  was  made  to 
In  re  The  Great  Ship  Company^  Limited^  Parry^s  Case,  (a)  It 
was  urged  that  the*  only  way  of  reconciling  the  85th  and  87th 
sections  with  the  163d  section  of  the  Act  was  to  hold  that  the 
163d  section  had  reference  to  such  attachments,  sequestrations, 
distresses,  or  executions  only  as  were  put  in  force  against  the 
estate  or  effects  of  the  company  without  the  sanction  of  the 
Court ;  and  stress  was  laid  upon  the  unreasonableness  of  holding 
a  lessor's  right  of  distress  upon  goods  on  the  demised  lands  (as 
to  the  effect  of  which,  as  between  the  lessor  and  other  creditors, 
reference  was  made  to  the  Statute  8  Anne,  c.  14)  abridged, 
because,  without  privity  on  his  part,  the  lands  had  got  into  the 
occupation  of  a  company  against  whom,  when  the  distress  was 
made,  a  winding-up  petition  had  been  presented,  (i) 

(a)  Supra,  p.  63. 

(b)  The  following  are  the  material  sections  of  the  Companies  Act,  1862, 
which  were  referred  to  in  the  arguments :  — 

Sect.  84.  *'A  winding  up  of  a  company  hj  the  Court  shall  be  deemed  to 
commence  at  the  time  of  the  presentation  of  the  petition  for  the  winding  up.^ 

Sect.  86.  '*  The  Court  may  at  any  time  after  the  presentation  of  a  petition 
for  winding  up  a  company  under  this  Act,  and  before  making  an  order  for 
winding  up  the  company,  upon  the  application  of  the  company,  or  of  any 
creditor  or  contributoiy  of  the  company,  restrain  further  proceedings  in  any 
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♦  879  *The  Lord  Justice  Knight  Bruce. — The  proposition 
for  which  the  appellant  contends  is  unreasonable  and  un- 
just :  nor  is  there  any  thing  in  the  Act  rendering  it  incumbent 
upon  the  Court  to  saj,  when  a  distress  has  been  put  in  force 
before  the  making  of  the  winding-up  order,  that  the  companf  was 
then  being  wound  up  within  the  meaning  of  the  168d  section. 

The  Lord  Justice  Turner,  —  I  also  concur  in  the  decision  of 
the  Master  of  the  Bolls.  I  think  the  163d  section  of  the  Act  must 
be  construed  as  only  avoiding  attachments,  sequestrations^  dis- 
tresses, or  executions  when  leave  to  put  them  in  force  has  not 
been  given  under  the  87th  section. 

.Appeal  dismissed. 

action,  suit,  or  proceeding  against  the  company,  upon  such  terms  as  the  Court 
thinks  fit ;  the  Court  may  also  at  any  time  after  the  presentation  of  such  petition, 
and  before  the  first  appointment  of  liquidators,  appoint  provisionally  an  official 
liquidator  of  the  estate  and  effects  of  the  company.^ 

Sect.  87.  "  When  an  order  has  been  made  for  winding  up  a  company  under 
this  Act  no  suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  com- 
menced against  the  company  except  with  the  leave  of  the  Court,  and  subject  to 
such  terms  as  the  Court  may  impose/* 

Sect.  163.  *'  Where  any  company  is  being  wound  up  by  the  Court,  or  subject 
to  the  supervision  of  the  Court,  any  attachment,  sequestration,  distress,  or 
execution  put  in  force  against  the  estate  or  effects  of  the  company  after  the 
commencement  of  the  winding  up  shall  be  void  to  all  intents.^ 
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♦McANDREW  v.  BASSETT.  •880 

1864.    May  7.    Before  the  Lord  Chancellor  Lord  Wsstburt. 

An  element  in  the  right  to  property  in  a  trade-mark  is  the  fact  of  the  article  to 
which  the  stamp  or  mark  is  affixed  being  in  the  market  as  a  vendible  article 
with  the  stamp  or  mark  at  the  time  when  it  is  imitated. 

The  essential  ingredients  for  constituting  an  infringement  of  a  right  to  a  trade- 
mark are  —  (1)  that  the  mark  has  been  applied  by  the  plaintiffs  properly, 
%.€.,  that  they  have  not  copied  any  other  person^s  mark,  and  that  the  mark 
does  not  involve  any  false  representation ;  ^  (2)  that  the  article  so  marked  is 
actually  a  vendible  article  in  the  market ;  *  (3)  that  the  defendants,  knowing 
that  to  be  so,  have  imitated  the  mark  for  the  purpose  of  passing  in  the  market 
other  articles  of  a  similar  description.'    Semble. 

Although  where  a  word  is  chosen  «s  a  trade-mark  which  is  in  fact  a  geographical 
designation  of  a  whole  tract  of  country,  where  the  raw  material  is  grown 
whence  a  manufactured  article  is  produced,  there  cannot  be  property  in  the 
word  for  all  purposes,  yet  property  in  the  word,  as  applied  by  way  of  stamp 
upon  a  particular  vendible  article,  does  exist  the  moment  the  article  goes  into 
the  market  so  stamped,  and  there  obtains  acceptance  and  reputation,  whereby 
the  stamp  gets  currency  as  an  indication  of  superior  quality  or  of  some  other 
circumstance  which  renders  the  article  so  stamped  acceptable  to  the  public/ 

This  was  an  appeal  by  the  defendants  George  Bassett  and  Sam- 
uel Meggett  Johnson,  who  carried  on  the  business  of  wholesale 
confectioners  at  Sheffield  in  copartnership  under  the  firm  of  Bas- 
sett &  Company,  from  an  order  made  by  the  Yice-Chancellor 
Wood  on  the  hearing  of  a  motion  for  decree. 

By  the  order  under  appeal  his  Honor  granted  with  costs  and 
with  ancillary  relief  a  perpetual  injunction  to  restrain  the  appel- 
lants, their  agents  and  servants,  from  stamping,  impressing,  brand- 
ing, or  marking,  or  causing  or  permitting  to  be  stamped,  impressed, 
branded,  or  marked  upon,  any  liquorice  manufactured  or  prepared 
by  or  for  them,  or  bought,  procured,  or  sold  by  them,  the  word 

'  See  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  4  De  6.,  J.  ft  S. 
137  and  note  (3)  ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1649 ;  Marshall  v.  Boss,  L.  R. 
8  £q.  651 ;  Leather  Cloth  Co.  o.  Lorsont,  L.  R.  9  £q.  345. 

'  See  Candee  v.  Deere,  54  111.  439. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1649,  and  cases  in  note  (3)  ;  Burgess  v. 
Burgess,  8  De  G.,  M.  A  G.  896,  and  cases  in  note  (1) ;  1  Joice  Inj.  313,  314, 
848,349. 

«  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1648,  1649. 
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"  Anatolia,"  or  any  other  word  only  colourably  differing  from  such 
word ;  and  also  from  selling  or  offering  for  sale,  exporting,  con- 
signing, or  otherwise  disposing  of  any  liquorice  in  sticks  or  other 
forms  having  or  bearing  thereon,  or  marked  or  stamped  with,  the 
word  ^^ Anatolia,"  and  not  being  of  the  plaintiffs'  manufacture; 
and  also  from  selling  or  offering  for  sale,  any  liquorice  or 

*  381   preparation  *  of  liquorice  under  such  name,  or  in  such  form 

or  manner  (not  being  of  the  plaintifib'  manufacture)  as  to 
represent  or  lead  to  the  belief  that  the  same  had  been  manufact- 
ured by  the  plaintiffs,  who  were  the  respondents  in  the  suit. 

Tlie  facts  of  the  case,  as  also  the  scope  of  the  arguments,  suffi- 
ciently appear  from  the  Lord  Chancellor's  judgment.  A  letter  of 
the  13th  of  September,  1861,  which  is  referred  to  in  that  judg- 
ment, was  written  to  the  respondents  by  their  London  agent,  and 
was,  omitting  formal  parts,  as  follows :  — 

"  6  Jewin  Crescent,  B.C.,  Sept.  13,  1861. 
^'  Messrs.  Bassett  &  Co. 

^^  Please  send  to  Thos.  &  Edward  Voile,  wholesale  druggists, 
35  Skinner  Street,  Euston  Road,  N.W., 

6^  cwt  cases  Spanish  juice  as  sample  you  sent  to  us     •    65s. 

5i  cwt.  cases  to  be  made  of  the  same  juice,  but  14  to 
the  lb.,  stamped  ^^  Anatolia,"  as  the  accompanying 
sample 65s. 

^^  Each  case  to  be  marked  with  the  name  and  the  net  weight 
outside. 

1  chest  about  1  cwt.  1  qr.,  7  lb.  boxes ^ 

1     „        99     1  c^^*  1  V'9  ^^  lb*  boxes      .    .     .     .    >  65s. 
10  inch  juice  not  longer  or  shorter J 

^^  These  are  large  buyers,  and  this  is  only  a  sample  order  — 
much  wanted." 

Mr.  Bolt  and  Mr.  Dundas  Gardiner  appeared  for  the  respon- 
dents; and 

Sir  Hugh  Cairns  and  Mr.  A.  GF.  Marten,  for  the  appellants. 

*  882       *  The  authorities  referred  to  were  the  following,  viz. :  — 
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On  the  part  of  the  respondents :  — 

Perry  v,  TrvAJilt^  (a)  fl^oui  v.  Aleploglu,  (6)  Hie  Leather  Cloth 
Company y  Limited  v.  The  American  Leather  Cloth  Company ^  Lim" 
itedy  ((?)  and  (as  to  the  costs  of  the  suit)  JEdelsten  y .  JEdelsten,  ((2) 

On  the  part  of  the  appellants :  — 

Sail  V.  Barrows^  («)  Sykes  v.  SykeSy  (jg)  Dawson  v.  The  Bank 
of  London,  (A)  Lloyd  on  Trade-Marks,  (t) 

The  Lord  Chancellor.  — Tlie  plaintiffs  are  large  manufacturers 
of  liquorice.  They  appear  to  have  completed  their  manufactory 
some  time  in  the  month  of  July,  1861,  and  they  immediately  began 
to  manufacture  liquorica  upon  a  large  scale. 

In  the  month  of  August,  1861,  tliey  sent  to  be  warehoused  in 
London  a  large  quantity  of  a  certain  kind  of  liquorice  which  they 
had  stamped  with  the  word  Anatolia  as  a  distinguishing  mark  of 
a  particular  kind,  and  by  way  of  contradistinction  from  other  kinds 
of  liquorice. 

At  some  time  in  August  (the  exact  date  does  not  appear),  a 
case  of  that  liquorice  so  stamped,  containing  a  considerable  quan- 
tity, was  delivered  by  the  warehouseman  to  a  certain  trading  firm 
of  Johnston  &  Son.  By  this  firm  it  would  appear  to  have  been 
distributed  among  retail  dealers.  That  is  a  fact  not  directly 
proved,  but  it  *  is  to  be  immediately  inferred  from  what  is  *  383 
proved ;  for  it  appears  by  a  letter  of  the  13th  of  September, 
1861,  produced  by  the  defendants,  that  certain  druggists  in  Skin- 
ner Street,  Euston  Road,  Messrs.  Thomas  &  Edward  Voile,  were 
then  possessed  as  of  vendible  articles  of  part  of  the  liquorice 
marked  with  the  word  Anatolia.  It  is  stated  on  the  part  of  the 
defendants  by  one  of  the  Messrs.  Yoile  that  his  firm  obtained  that 
liquorice  from  a  person  of  the  name  of  Edwards,  a  fruit  dealer. 
Edwards  makes  no  affidavit,  and  as  there  has  been  no  attempt 
on  the  part  of  the  defendants  to  show  that  there  was  at  this  time  in 
the  market  any  other  manufacturer  of  liquorice  stamping  it  with 
the  word  Anatolia  besides  the  plaintiffs,  I  must  infer  that  the 
articles  whic}i  Messrs.  Yoile  had  for  sale  were  articles  of  the 
plaintiffs'  manufacture. 

(a)  6  Beav.  66.  (e)  Supra,  p.  150. 

lb)  6  Beay.  69.  (g)  3  B.  &  C.  641. 

(c)  Supra,  p.  187.  (h)  18  C.  B.  84. 

(d)  1  De  G.»  J.  &  S.  185.  (»)  Page  86. 
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On  the  13th  of  September  an  order  was  sent  to  the  defendants 
for  five  and  arhalf  hundred-weight  of  this  description  of  liquorice, 
and  the  order  contained  an  express  direction  that  the  liquorice 
should  be  stamped  Anatolia,  and  part  of  the  goods  manufactured 
b7  the  plaintiffs  was  sent  with  the  letter  to  the  defendants  as  a 
sample.  The  letter  did  not  stop  there;  it  concluded  in  these 
words  :  ^^  These  are  large  buyers,  and  this  is  only  a  sample  order 
—  much  wanted." 

From  that  letter  I  must  infer  that  the  article  had  became  known 
in  the  market,  and  that  the  person  who  gave  the  defendants  the 
order  anticipated  that  much  more  would  be  required. 

Upon  receiving  that  order,  it  appears  that  the  defendants  imme- 
diately caused  a  stamp  to  be  prepared,  for  the  purpose  of  exactly 
imitating  the  stamp  on  the  article  sent  to  them,  and  that 

*  884    they  continued  to  use  that  stamp,  substituting  *  it  for  the 

stamps  that  they  had  previously  used  in  their  manufacture. 
There  can  be  no  doubt  therefore  that,  whether  knowingly  or  not, 
they  became  imitators  of  the  article  sent  to  them ;  there  can  be 
no  doubt  that  their  desire  was  that  their  goods  so  manufactured 
should  for  the  future  be  received  in  the  market  upon  the  footing  of 
that  sample  article  which  had  been  sent  to  them. 

It  has  been  much  pressed  upon  me  on  behalf  of  the  defendants 
that  I  ought  to  declare  that  sufficient  time  had  not  elapsed  between 
the  termination  of  the  month  of  July  and  the  18th  of  September 
following  for  the  plaintiffs  to  acquire  a  right  of  property  in  this 
particular  trade-mark.  The  substance  of  the  argument  on  the 
part  of  the  defendants  is  this :  that  assuming  the  Court  to  inter- 
fere upon  the  ground  of  property  in  a  trade-mark,  that  property 
must  be  regarded  as  the  offspring  of  such  an  antecedent  user  as 
will  be  sufficient  to  have  acquired  for  the  article  stamped  general 
notoriety  and  reputation  in  the  market,  and  that  the  property 
cannot  be  held  to  exist  until  the  fact  of  that  general  user,  that 
notoriety,  ^nd  that  public  reputation  has  been  proved  to  exist. 

I  am  not  in  this  case  driven  to  the  necessity  of  determining 
when  for  the  first  time  property  may  be  said  to  be  established  in  a 
trade-mark.  An  element  of  the  right  to  that  property  may  be 
represented  as  being  the  fact  of  the  article  being  in  the  market  as 
a  vendible  article,  with  that  stamp  or  trade-mark,  at  the  time 
when  the  defendants  imitate  it.  The  essential  ingredients  for 
constituting  an  infringement  of  that  right  probably  would  be  found 
[296] 


M'ANDBEW  t;.  BABSETT.  *  884 

••  • 

to  be  no  other  than  these :  first,  that  the  mark  has  been  applied 
by  the  plaintiffs  properly  (that  is  to  say),  that  they  have  not 
copied  any  other  person's  mark,  and  that  the  mark  does 
not  involve  any  false  representation ;  *  secondly,  that  the  *  386 
article  so  marked  is  actually  a  vendible  article  in  the  inar- 
ket ;  and  thirdly,  that  the  defendants,  knowing  that  to  be  so,  have 
imitated  the  mark  for  the  purpose  of  passing  in  the  market  other 
articles  of  a  similar  description. 

All  those  ingredients,  all  those  requisites,  are  to  be  found  in  the 
oase  before  me. 

The  letter  of  the  18th  of  September  abundantly  proves  that  the 
plaintiffs'  manufacture  was  known  in  and  was  upon  the  market. 
The  letter  of  the  18th  of  September  is  pregnant  with  proof  that 
that  manufacture  was  accepted  in  the  market  as  an  improved  man* 
ufacture,  and  was  an  article  likely  to  be  in  demand.  The  letter  of 
the  13th  of  September  is  abundant  proof  that,  with  knowledge  of 
these  facts,  the  defendants  imitated  the  mark.  The  letter  of  the 
18th  of  September  is  proof  that  they  imitated  the  mark  in  order 
that  their  own  manufacture,  stamped  with  the  mark,  might  come 
into  the  market,  and  plainly,  as  they  must  have  known,  for  the 
purpose  of  competing  with  the  article  so  marked  which  previously 
was  there.  The  fact  of  the  adoption  of  the  stamp  by  the  defend- 
ants is  itself  pregnant  with  proof  of  their  estimate  of  the  desirable* 
ness  of  so  stamping  their  liquorice ;  and  they  thenceforth  used  the 
adopted  stamp  in  the  place  of  those  which  they  had  previously 
used.  Their  reason  for  so  doing  is  clearly  to  be  collected  from  the 
letter  which  led  them  to  adopt  it. 

It  is  impossible  to  say  that  a  case  so  circumstanced  has  not  all 
the  elements  of  a  case  which  requires  the  interposition  of  this 
Court.    There  is  the  deliberate  imitation  of  a  mark  previously 
existing  in  the  market.    The  thing  is  done  in  order  that  the  rival 
article  of  the  defendants'  manufacture  may  be  brought  into 
the  market  *  in  competition  with  that  which  is  already  there.    *  886  < 
There  is  nothing,  in  a  word,  which  is  necessary  for  the  inter- 
position of  th^  Court  which  is  wanting  on  the  present  occasion. 

But  —  it  is  urged  on  behalf  of  the  defendants  —  this  word 
Anatolia  is  a  general  expression ;  is,  in  point  of  fact,  the  geo- 
graphical designation  of  a  whole  tract  of  country  wherein  liquor- 
ice-root is  largely  grown,  and  is  therefore  a  word  common  to  all, 
and  in  it  there  can  be  no  property. 
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That  argument  is  merely  a  repetition  of  the  fallacy  which  I  have 
frequently  had  occasion  to  expose.  Property  in  the  word  for  all 
purposes  cannot  exist ;  but  property  in  that  word,  as  applied  by 
way  of  stamp  upon  a  particular  vendible  article,  as  a  stick  of 
liquorice,  does  exist  the  mopient  the  article  goes  into  the  market 
so  stamped,  and  there  obtains  acceptance  and  reputation  whereby 
the  stamp  gets  currency  as  an  indication  of  superior  quality,  or  of 
some  other  circumstance  which  renders  the  article  so  stamped 
acceptable  to  the  public. 

Lastly,  it  is  urged  on  behalf  of  the  defendants  with  respect  to 
the  costs  of  this  suit,  that  they  were  unwilling  to  contest  the  right 
of  the  plaintiffs. 

When  they  imitated  the  mark  they  knew  that  there  was  that 
mark  in  use,  and  they  intentionally  imitated  it.  It  is  probable  that 
at  the  time  they  were  not  aware  that  it  was  the  mark  of  the  plain- 
tiffs. But  if  a  man  finds  an  article  sent  to  him  from  the  market 
bearing  a  particular  stamp,  and  he  intentionally  appropriates  that 
stamp,  and  thenceforth  uses  it  for  the  purpose  of  designating 
his  own  article,  lajring  aside  the  mark  that  he  had  previously 
used,  and  appropriating  that  which  he  ought  to  have 
*  887  *  inferred  was  the  property  of  another,  he  must  take  the 
consequences.  If  upon  the  first  notification  of  their  having 
done  wrong  to  the  plaintiffs,  the  defendants  had  offered  to  give  up 
the  practice,  had  entered  into  an  engagement  for  that  purpose,  and 
had  not  contested  the  plaintiffs'  riglit,  the  question  of  the  defend- 
ants being  liable  to  the  costs  of  the  suit  would  have  deserved 
much  consideration.  But  upon  being  served  with  notice  of  the 
plaintiffs'  right,  and  of  the  fact  of  the  imitation  of  it  on  the  part 
of  the  defendants,  the  course  that  the  latter  thought  proper  to  take 
was  to  come  into  Court  and  contest  the  plaintiffs'  title  to  its  inter- 
position in  their  favour.  The  defendants  have  failed  in  their  con- 
tention, and  the  usual  result  must  follow. 

The  learned  Vice-Chancellor's  conclusion  was  in  my  judgment 
correct,  and  the  appeal  must  be  dismissed,  with  costs. 
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1864.    May  7.    Before  the  Lords  Justices. 

A  small  freehold  property  was  agreed  to  be  sold  by  an  elderly  spinster  in  hum- 
ble life,  to  a  person  far  above  her  in  station.    The  agreement  was  come  to 
between  the  parties  alone.    In  respect  of  the  consideration  the  vendor  sought 
and  obtained  a  slight  advance  on  that  offered  by  the  purchaser.    The  pur- 
chaser's solicitor  drew  the  conveyance,  and  it  was  presented  to  the  vendor 
ready  for  execution,  and  executed  by  her  without  any  advice.     The  Master 
of  the  Rolls  having  set  aside  the  conveyance:  Held,  that  his  decree  was 
right,^  because  — 
Per  the  Lord  Justice  EInight  Brucb  :  The  parties  to  the  contract  were  in  such 
relative  positions  that  (a  case  of  undervalue  being  on  the  evidence  affirma- 
tively deposed  po)  it .  lay  on  the  purchaser  (contrary  to  the  usual  rule)  to 
show  affirmaUvely  that  the  price  he  had  given  was  the  value,  and  on  the 
evidence  he  had  failed  in  doing  so. 
Per  the  Lord  Justice  Turner  :  There  was  such  a  difference  between  the  position 
of  the  parties  to  the  contract  as  rendered  it  incumbent  on  the  purchaser  to 
throw  further  protection  round  the  vendor  before  he  made  the  bargain  with 
her,  and  the  contract  was  an  improvident  one  from  which  she  was  entitled  to 
be  relieved  (approving  and  following  Evans  v.  LUweUin,  1  Cox,  333  *) . 
Per  the  Lord  Justice  Knight  Brucb  :  The  circumstance  standing  alone  of  the 
vendor  being  acquainted  with  the  value  of  the  property  might  amount  to 
nothing  or  next  to  nothing. 
Per  the  Lord  Justice  Turnkr  :  In  ascertaining,  in  a  case  of  disputed  sale,  the 
value  of  land  with  dilapidated  cottages  on  it,  the  rent  which  the  cottages 
would  produce  is  not  the  only  element  to  be  considered ;  the  value  of  the 
site  at  the  time  of  tiie  sale  must  also  be  considered. 

This  was  an  appeal  bj  the  defendant  from  a  decision  of  the 
Master  of  the  Rolls,  whereby  in  effect  his  Honor  set  aside  a  con- 
vejance  of  certain  property  at  Faversham,  in  Kent,  executed  by 
the  respondent,  the  plaintiff  in  the  suit,  in  favour  of  the  appellant, 
on  tlie  grounds  of  want  of  adequate  consideration  and  inequality  in 
the  position  of  the  parties. 

The  case  in  the  Court  below  is  reported  in  the  38d  Volume  of 
Mr.  Beavan's  Reports,  (a)  and  from  that  report,  as  also  from  the 
judgments  of  the  Lords  Justices,  the  facts  sufficiently  appear. 

(a)  Page  419. 

>  See  Clark  v.  Malpas,  4  De  G.,  F.  &  J.  401,  and  cases  in  note  (1). 

*  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  143, 144 ;  1  Sugden  Y .  &  P.  (8th  Am.  ed.) 
275  and  cases  in  notes ;  Harrison  o.  Guest,  6  De  G.,  M.  &  G.  424,  and  cases  in 
notes ;  2  Dart  V .  &  P.  (4th  £ng.  ed.)  683-686. 
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Mr.  Jessel  and  Mr.  Herbert  Smith  appeared  for  the  respondent, 
and 

•  389       *  Mr.  Seltoyn  and  Mr.  Hardy ,  for  the  appellant. 

Reference  was  made  to  Clark  v.  MalpaSj  (a)  HarrUon  v. 
Ghuest^  (6)  Wood  v.  Abrey.  (e) 

The  Lord  Justice  Knight  Bruce.  —  The  biU  in  this  suit  con- 
tains, in  my  judgment,  as  also  I  believe  in  that  of  the  Lord 
Justice,  exaggerations  and  some  inaccurate  statements,  and  much 
which  might  have  been  omitted;  but  the  question  is,  whether, 
after  making  proper  deduction  for  all  this,  there  does  not  remain 
enough  in  the  allegations,  supported  by  the  evidence,  to  justify  the 
Court  in  giving  to  the  respondent  the  relief  which  she  asks. 
Whether  upon  the  whole  it  might  not  have  been  better  for  the  re- 
spondent personally  in  point  of  comfort  and  ease  to  remain  contented 
with  matters  as  they  stood  rather  than  contest  them,  is  not  now  the 
question.  The  question  is  as  to  her  title  to  contest  the  transaction 
if  so  disposed,  and  the  suit  having  been  instituted,  we  have  only  to 
decide  that  question  according  to  the  principles  and  rules  by  which 
this  jurisdiction  is  directed,  and,  as  I  think,  for  the  general  good 
of  society. 

This  is  a  case  in  which  society  is  as  much  interested  as  are 
individuals.  It  is  the  case  of  a  purchase  of  real  estate  belonging 
to  an  elderly  woman  in  humble  life,  consisting  of  ground  in  a  town 
in  Kent,  and  rather  a  prosperous  town  than  otherwise,  occupied 
at  present  by  some  old  buildings  considerably  out  of  repair  and 
frequently  wanting  reparation.    The   respondent  appears 

•  390    *  to  have  had  some  wish  to  be  rid  of   the  trouble  and 

expense  of  the  repair,  and  to  have  instead  a  certain  annuity 
for  her  life.  Thereupon  she  mentioned  the  subject,  and  it  came 
to  the  knowledge  of  the  minister  of  the  congregation  to  which 
she  belongs,  and  he  —  probably  with  every  good  intention —  spoke 
upon  the  subject  to  a  substantial  tradesman  in  the  town,  who  was 
in  such  a  good  station  in  life  that  he  had  been  once  or  twice 
mayor;  and  he,  in  consequence  of  the  communication  made  to 

(a)  31  Beav.  80 ;  S.  C.  on  appeal,  4  De  G.,  F.  &  J.  401. 

(6)  6  De  G.,  M.  &  G.  424 ;  S.  C.  on  appeal,  8  H.  L.  Caa.  481. 

(c)  8Madd.417. 
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him,  went  to  the  respondent  about  it.  There  was  a  little  chaffer^ 
ing  between  them,  but  it  was  ultimately  arranged  that  he  should 
have  the  property  in  fee-simple  subject  to  a  right  to  the  respondent, 
during  the  period  of  her  father-in-law's  life,  to  occupy  a  cottage, 
and  the  appellant  was  to  have  the  property  in  fee-simple  for  a 
certain  payment  per  week. 

The  question  is  not  merely  or  alone  whether  this  lady  was  or 
was  not  acquainted  with  the  value  of  the  property.  That  circum- 
stance standing  alone  might  amount  to  nothing,  or  next  to  nothing. 
But  the  question  is,  whether  —  to  repeat  a'h  expression  used  in 
several  cases —  the  parties  to  the  transaction  were  on  equal  terms. 
The  purchaser  was  a  substantial  tradesman  in  the  town  in  the 
station  of  life  which  I  have  mentioned.  The  vendor  was  a  single 
woman  in  humble  life,  of  slender  education,  between  sixty  and 
seventy  years  of  age,  unprotected  and  unaided.  After  some  little 
chaffering,  as  I  have  said,  she  consented  to  accept  this  weekly 
payment  during  her  life  as  the  purchase-money  of  the  fee-simple 
subject  to  another  qualification  which  is  so  slight  that  it  is  not 
necessary  to  mention  it  further.  This  transaction  takes  place 
between  this  gentleman  and  this  poor  woman  without  the  inter, 
vention  on  her  part  of  any  other  person.  She  was,  as  I  have  said, 
wholly  unassisted,  unadvised,  and  unaided ;  but  he  placed 
the  matter  in  the  hands  of  his  lawyer.  *  The  lawyer  drew  ♦  391 
the  instrument — I  dare  say  with  good  intentions  —  without 
consulting  any  other  person,  and  brought  the  document. to  the 
respondent  for  execution,  and  she  executed  it  under  his  advice 
alone.  The  deed  is  in  one  respect  at  least  framed  not  with  suffi- 
cient attention  to  the  interests  of  the  vendor,  although,  as  I  have 
said,  probably  with  no  wrong  intention.  The  transaction  was 
thus  begun  and  ended  without  any  advice  on  her  behalf.  The 
purchase  was  wholly  completed  by  the  purchaser,  who  was  in  that 
station  of  life  which  I  have  mentioned,  and  his  lawyer. 

The  purchaser  and  vendor  were  in  such  relative  positions  as 
that,  according  to  the  known  established  doctrine  of  this  Court,  it 
lies  on  the  purchaser  to  show  affirmatively  that  the  price  he  has 
given  is  the  value. 

In  my  judgment  this  he  has  failed  to  do.  Without  saying  that 
I  adopt  exactly  any  of  the  values  which  have  been  given,  I  am 
clearly  satisfied  on  the  evidence  that  this  property  at  the  time  of 
the  sale  was  worth  more  than  250/. ;  and  regard  being  had  to  the 
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fact  of  the  respondent  being  some  sixty-seven  years  of  age  and  in 
not  yery  good  health,  she  ought  to  have  had  more  than  the  232.  Ss. 
a-year,  which  she  has  had  for  this  property  with  the  addition  to 
that  of  the  enjoyment  of  one  of  the  houses  during  her  father-in- 
law's  life,  —  a  stipulation  which,  considering  his  age,  amounted  to 
little  or  nothing. 

In  my  judgment,  therefore,  this  is  a  case  of  undervalue  affirma- 
tively established,  the  circuipstances  of  which,  according  to  the 
established  doctrines  of  this  Court,  make  it  incumbent  on  the 
purchaser,  contrary  to  the  ordinary  rule,  to  show  that  he  has 
given  the  full  value  to  the  unadvised  and  unassisted  vendor.  I 
think  that  the  purchaser  fails  in  doing  this ;  that  the  trans- 
*  392  action  *  ought  not  to  have  taken  place  under  the  circum- 
stances in  which  it  did  take  place,  and  the  decree  of  the 
Master  of  the  Rolls  is  right. 

The  Lord  Justice  Turner.  —  I  agree  with  my  learned  brother 
in  the  conclusion  to  which  he  has  come,  and  also  in  the  view  of 
the  facts  which  he  has  taken. 

The  principles  of  law  applicable  to  the  case  are  well  known.  I 
have  always  looked  upon  the  case  of  Evans  v.  LleweUin  (a)  as 
laying  down  the  true  principle  on  which  the  Court  acts  in  cases  of 
purchases  of  this  description.  In  that  case  the  then  Master  of 
the  Rolls  makes  this  observation,  (()  "  I  am  called  upon  for  prin- 
ciples upon  which  I  decide  this  case ;  but  where  there  are  many 
members  of  a  case,  it  is  not  always  easy  to  lay  down  a  principle  upon 
which  to  rely.  However,  here  I  say,  that  the  party  was  taken  by 
surprise ;  he  had  not  sufficient  time  to  act  with  caution ;  and,  there- 
fore, though  there  was  no  actual  fraud,  it  is  something  like  fraud,  for 
an  undue  advantage  was  taken  of  his  situation."  Then  he  refers 
to  the  cases  of  infants  dealing  with  guardians  and  other  cases  of 
that  description,  and  he  goes  on  to  say, ''  I  do  not  know  that  the 
Court  has  drawn  any  line  in  this  case,  or  said  thus  far  we  will  go 
and  no  further ;  it  is  sufficient  for  me  to  see  that  the  party  had 
not  the  protection  he  ought  to  have  had,  and  therefore,  the  Court 
will  harrow  up  the  agreement.  I  am  of  opinion^  in  this  case,  the 
party  was  not  competent  to  protect  himself,  and  therefore  this 
Court  is  bound  to  afford  him  such  protection,  and  therefore  these 

(a)  1  Cox,  883.  (p)  1  Cox.  840. 
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deeds  ought  to  be  set  aside  as  being  improvidently  obtained.'* 
Upon  those  principles  I  am  content  to  rest  this  case. 

*  Here  is  a  transaction  between  ah  old  woman  (and  I  *  398 
will  say  no  more  than  that),  said  to  be  a  very  shrewd  old 
woman,  but  still  an  old  woman,  dealing  with  a  person  far  superior 
to  her  in  position,  there  being  no  advice  given  to  her  and  no 
assistance  rendered  to  her  in  the  course  of  the  treaty  for  the  pur- 
chase and  agreement  for  sale  of  the  fee-simple  of  the  property  for 
an  annuity  of  9«.  a  week,  to  last  during  the  life  of  this  old  lady, 
who  could  know  no  more  about  what  the  pecuniary  value  of  that 
annuity  was  than  any  person  whom  you  might  meet  walking  along 
the  streets  at  the  time. 

I  think  there  was  that  distinction  between  the  parties  which 
rendered  it  incumbent  on  the  appellant  to  throw  further  protection 
around  this  lady  before  he  made  the  bargain  with  her. 

Again,  if  the  case  depended  on  the  evidence  of  valuers,  the 
appellant's  evidence  has  not  satisfied  my  mind  that  the  true  value 
was  given ;  for  that  evidence  regards  this  property  solely  in  the 
light  of  the  question  what  the  cottages  would  let  for,  without  any 
reference  to  the  future  value  of  the  property  if  the  cottages  were 
pulled  down  and  it  was  tlien  sold.  I  cannot  agree  with  the  argu- 
ment which  has  been  pressed  upon  us  on  behalf  of  the  appellant, 
that  it  would  be  right  in  a  transaction  of  this  description  simply 
to  look  at  one  element,  namely,  the  rent  which  these  old  cottages 
would  produce,  and  disregard  the  other  element,  —  and  a  very 
material  element,  —  the  value  of  the  site  on  which  the  cottages 
stood  at  the  time  when  the  transaction  in  question  took  place. 

I  think  that  the  deed  cannot  stand.  I  say  nothing  about 
improper  conduct  on  the  part  of  the  appellant ;  I  do  not  wish  to 
enter  into  the  question  of  conduct.  In  cases  of  this  descrip- 
tion there  is  usually  exaggeration  on  *  both  sides,  and  I  am  *  894 
content  to  believe  that  in  this  case  there  has  been  no  actual 
moral  fraud  on  the  part  of  the  appellant  in  the  transaction  ;  but, 
for  all  that,  in  my  judgment  an  improvident  contract  has  been 
entered  into.  An  intending  purchaser  comes  to  an  old  lady  and 
makes  a  bargain ;  nothing  more  is  heard  until  about  fourteen  days 
have  elapsed,  and  then  the  deed  is  brought  to  her  ready  prepared, 
and  she  is  called  upon  to  execute  without  having  an  opportunity  of 
examining  it. 
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The  case  is  not,  I  think,  at  all.  affected  by  Harriaan  v.  Quest  (a) 
In  that  case  there  had  been  no  advantage,  nothing  which  could  be 
regarded  as  an  advantage,  taken  by  Mr.  Quest.  The  Lord  Chan- 
cellor in  that  case,  when  it  was  before  the  House  of  Lords,  after 
remarking  that  the  offer  came  in  the  first  instance  from  the  ven- 
dor to  the  purchaser,  continues,  (i)  ^^  Listead  of  its  being  snapped 
at  by  Mr.  Guest,  he  goes  to  Scarborough  and  tells  Hunt  that  he 
had  better  take  time  to  consider  it.  It  was  finally  agreed  between 
them,  and  I  think  quite  deliberately."  There  had  been  in  Mar" 
risen  v.  Oiiest  a  previous  offer  made  to  some  one  else,  and  when 
the  vendor  made  his  offer  to  Mr.  Guest  the  latter  did  not  conclude 
the  matter  at  the  price  named,  but  he  said  in  eflect,  ^^  I  advise  you 
to  consult  some  one  else  about  it." 

But  here  there  is  no  such  advice,  nor  indeed  is  any  advice  at 
all  given  to  this  woman.  The  purchaser  does  not  say,  *^  You  had 
better  not  sell  it  to  me  without  consulting  some  one  else." 

I  think  that  it  was  his  duty  to  give  that  advice,  that  the  decree 
of  the  Master  of  the  Rolls  is  right,  and  that  this  appeal  should 
be  dismissed,  with  costs. 
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1864.    April  27,  28.    May  9,  23.    Before  the  Lords  Justices. 

• 

On  the  marriage  of  a  lady,  who  was  entitled  under  her  father^s  will  to  an  interest 
in  his  residuary  estate  and  two  sums  of  cash  in  reversion  expectant  on  her 
mother^s  death  or  marriage,  and  to  no  other  property,  a  settlement  was 
executed  whereby  the  intended  husband  and  wife  covenanted  that  if  at  any 
time  during  the  life  of  the  lady  any  real  or  personal  estate  should  be  g^ven 
or  devised,  descend  or  devolve,  be  bequeathed  or  come  to  her  or  her 
husband  in  her  right,  it  should  be  settled.  The  property  was  to  be  held 
by  the  trustee  upon  trust  to  pay  the  income  to  the  wife  or  her  appointees, 
to  the  intent  that  the  same  might  be  and  remain  a  separate  personal  and 
inalienable  provision  for  the  wife  during  the  coverture :  and  upon  further 
trust  to  pay,  assign,  or  otherwise  dispose  of  the  same  from  time  to  time  to 
the  wife^s  appointees  by  deed  or  will :  Hddf  — 

1.  That  the  reversionary  interests  of  the  wife  were  bound  by  the  covenant. 

(a)  6  De  G.,  M.  &  G.  424 ;  S.  C,  8  H.  L.  Cas.  481. 
(6)  8  H.  L.  Cas.  492. 
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2.  That  the  wife  could  not  daring  tb^  coYertore  affect  against  herself  by  way  of 
anticipation  any  portion  of  the  income  arising  from  them.* 

The  reversionary  interests  in  question,  whilst  still  reversionary,  were  assigned 
by  the  wife  by  deed  duly  acknowledged  to  the  trustee  of  the  settlement  by 
way  of  sale,  he  having  been  removed  from  his  offi<^e  by  deed  of  even  date ; 
the  consideration  was  in  fact  in  part  made  up  of  advances  made  by  him  to  the 
husband.  The  wife  received  no  explanation  of  her  rights  when  she  executed 
the  assignment:  Hdd,  that  the  sale  must  be  set  aside.' 

To  what  extent  the  trustee  was  entitled  to  a  charge  on  the  wife^s  reversion 
expectant  on  the  coverture  in  respect  of  moneys  advanced  by  him  to  her 
or  to  her  husband  with  her  consent  or  by  her  direction.     Quctre,^ 

This  was  an  appeal  by  the  defendant  James  Pride  from  a  decree 
made  by  Vice-Chancellor  Wood. 

The  suit  was  instituted  by  the  respondent  Susan  Spring,  the 
wife  of  the  respondent  George  Spring,  by  her  next  friend,  as 
plaintiff,  against  the  appellant  (who  was  her  brother)  Daniel 
Baker  (who  was  her  first  cousin)  and  the  respondent  George 
Spring,  as  defendants. 

It  extended  to  various  questions  between  the  appellant  and  the 
defendant  Daniel  Baker,  which  did  not  arise  on  the  appeal,  and  to 
which  consequently  it  is  not  necessary  to  refer. 

*  To  explain  the  matters  referred  to  in  the  judgments  of    *  896 
the  Lords  Justices,  the  following  statement  of  the  facts  is 
sufficient :  — 

In  May,  1852,  the  respondent  Susan  Spring  was  entitled,  under 
her  father's  will,  to  one-sixth  part  of  his  residuary  real  and  per- 
sonal estate,  and  also  to  one-fourth  part  of  two  sums  of  500/.  and 
200/.  devised  and  bequeathed  by  the  will,  subject  to  an  interest  of 
'  her  mother  therein  determinable  on  her  death  or  marriage. 

On  the  20th  of  May,  1852,  an  indenture  of  settlement  of  that 
date  was  executed,  and  was  expressed  to  be  made  between  the 
respondent  George  Spring,  of  the  first  part ;  the  respondent  Susan 
Spring,  then  Susan  Pride,  spinster,  of  the  second  part ;  and  the 
appellant,  of  tlie  third  part. 

1  See  Lewin  Trusts  (5th  Eng.  ed.),  554 ;  D'Oechsner  v.  Scott,  24  Beav.  289. 

*  See  2  Sugden  Y.  &  P.  (8th  Am.  ed.)  687,  n.  (a),  692  and  n.  (&),  698,  n. 
(c^) ;  Hamilton  v.  Wright,  9  CI.  &  Fin.  Ill ;  Kerr  F.  &  M.  (1st  Am.  ed.)  154. 
As  to  sales  of  reversionary  interests,  see  Edwards  o.  Burt,  2  De  6.,  M.  &  G. 
55,  note  (1)  ;  Perfect  v.  Lane,  8  De  G.,  F.  &  J.  869,  note  (1)  ;  1  Sngden  V.  & 
P.  (8th  Am.  ed.)  276  and  note  (k), 

*  See  Earl  of  Aldborough  v.  Trye,  7  CI.  &  Fin.  (Am.  ed.)  486,  and  cases  in 
note  (8). 
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It  recited  that  a  marriage  was  intended  to  be  shortly  solemnized 
between  the  respondents  George  Spring  and  Susan  Spring,  and 
that  it  had  been  agreed  that  the  parties  should  enter  into  the  cov- 
enant therein  after  contained. 

It  then  witnessed  that  the  respondents  Greorge  Spring  and  Susan 
Spring  covenanted  with  the  appellant,  his  heirs  and  assigns,  that 
if  at  any  time  during  the  life  of  the  respondent  Susan  Spring  any 
real  or  personal  estate  should  be  given  or  devised,  descend  or 
devolve,  be  bequeathed  or  come  to  her  or  to  the  respondent  George 
Spring  in  her  right,  then  and  so  often  as  the  same  should  happen 
he  and  she  and  their  heirs  would  make,  do,  and  execute,  or  cause 
to  be  made,  done,  and  executed,  all  such  acts,  deeds,  assignments, 
and  assurances  in  the  law  as  the  appellant,  his  heirs,  or 
*  397  assigns,  should  *  think  proper  and  necessary  for  effectually 
conveying  and  assuring  such  real  estate,  and  for  effectually 
vesting  such  personal  estate  to  the  uses,  intents,  and  purposes 
after  declared,  to  hold  the  said  real  and  personal  estate  unto  the 
appellant,  his  heirs,  executors,  administrators,  or  assigns,  upon 
trusts  for  sale  and  conversion  and  investment  of  the  proceeds,  and 
any  variations  of  investments  were  to  be  made  with  the  consent 
of  the  respondent  Susan  Spring  during  her  life. 

The  indenture  then  proceeded  to  declare  that  the  trustee  for  the 
time  being  should  stand  and  be  possessed  of  the  said  real  and 
personal  estate  upon  trust  to  pay  the  issues  and  profits  thereof, 
dividends,  mterests,  and  annual  income,  as  the  same  should  become 
due  and  be  received,  into  the  proper  hands  of  the  respondent 
Susan  Spring,  or  to  such  person  or  persons  as  she,  notwithstanding 
the  intended  coverture,  should  by  note  or  writing  direct  or  appoint, ' 
to  the  intent  that  the  same  might  be  and  remain  a  separate  per- 
sonal and  inalienable  provision  for  her  during  the  said  intended 
coverture,  and  might  not  be  subject  to  the  debts,  control,  disposi- 
tion, or  engagements  of  the  respondent  George  Spring,  and  that 
the  receipt  of  the  respondent  Susan  Spring,  or  of  such  person  or 
persons  as  she  should  from  time  to  time  appoint  in  manner  afore- 
said, and  such  receipt  alone  should  be  a  sufficient  acquittance  and 
discharge  to  the  said  trustee  for  so  much  of  the  said  issues, 
profits,  dividends,  interest,  and  annual  income  as  should  therein 
be  acknowledged  or  expressed  to  be  received ;  and  upon  furtlier 
tiiist  to  pay,  assign,  or  otherwise  dispose  of  the  same  from  time 
to  time  to  such  person  or  persons,  for  such  intents  and  purposes 
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and  in  such  manner  as  the  respondent  Susan  Spring,  notwith- 
standing her  intended  coverture,  bj  any  deed  or  deeds  or  by  her 
last  will  and  testament  should  direct,  limit,  or  appoint. 

*  The  indenture  contained  the  usual  power  to  the  trustee  *  398 
to  give  receipts  and  a  power  to  appoint  a  new  trustee. 

The  interests  of  the  respondent  Susan  Spring  under  her  father's 
will  above  referred  to  constituted  the  only  property  which  she  had 
at  the  date  of  the  settlement. 

On  the  19th  of  April,  1859,  three  deeds  of  that  date  were 
executed  by  the  respondents  Susan  Spring  and  George  Spring  at 
the  office  of  the  solicitor  of  the  appellant  and  without  indepen- 
dent advice  on  their  part,  and,  as  the  bill  alleged,  on  the  requisi- 
tions of  the  appellant  and  the  defendant  Daniel  Baker,  under 
whose  control  the  respondents  alleged  themselves  to  have  been  at 
the  time. 

By  the  first  two  deeds  the  defendant  Daniel  Baker  was  substi- 
tuted for  the  appellant  as  a  trustee  of  the  settlement,  and  the  trust 
estate  subject  to,  and  the  covenant  with  the  trustee  contained  in, 
the  settlement  were  assigned  to  the  defendant  Daniel  Baker  as 
such  new  trustee. 

By  the  third  deed,  which  was  duly  acknowledged  by  the  respon- 
dent Susan  Spring,  her  share  and  interest  under  her  father's  will 
were  conveyed  and  assigned  to  the  appellant  for  his  own  use. 

The  consideration  stated  in  this  third  deed  was  a  sum  of  952/. 
158,  expressed  to  have  been  that  day  paid. 

The  bill  charged  that  such  sum  was  not  so  paid,  and  was  in  fact 
as  to  852/.  15«.  made  up  of  advances  and  previous  payments  to  or 
for  the  respondent  George  Spring,  with  interest  on  such 
advances  and  payments,  *  and  that  nothing  was  paid  to  the  *  899 
respondent  Susan  Spring ;  but  that  the  sum  of  100/.,  and 
that  sum  only,  was  paid  on  the  execution  of  the  deed  to  the  de- 
fendant Daniel  Baker,  and  that  such  sum,  as  to  the  whole  or  the 
greater  part  thereof,  had  been  similarly  paid  or  applied  to  or  for 
the  respondent  George  Spring. 

It  was  alleged  by  the  appellant  that  these  three  deeds  of  the 
19th  of  April,  1869,  were  executed  in  pursuance  of  an  agreement 
between  the  parties,  signed  on  the  11th  of  January  previous.  The 
respondent  Susan  Spring,  however,  charged  that  this  agreement 
was  executed  by  her  at  the  request  of  the  appellant  and  the 
defendant  Daniel  Baker,  and  without  professional  advice. 
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Sarah  Pride,  the  mother  of  the  respondent  Susan  Spring,  died 
on  the  26th  of  April,  1859. 

The  object  of  the  suit  was  to  set  aside  this  transaction  ;  and  by 
the  decree  under  appeal,  the  Yice-Ghancellor  did  so,  with  costs  up 
to  the  hearing  as  against  the  appellant  and  the  defendant  Daniel 
Baker ;  but  his  Honor  being  of  opinion  that  the  interests  of  the 
respondent  Susan  Spring  under  her  father's  will  were  bound  by 
the  settlement  of  1859,  and  that  by  the  terms  of  that  settlement 
she  was  precluded  from  anticipating  or  charging  the  income  aris- 
ing from  those  interests  during  the  coverture,  but  that  she  was  not 
tliereby  precluded  from  charging  the  corpus  after  the  cesser  of  the 
coverture,  directed  an  account  of  her  share  of  the  personal  estate 
and  of  tlie  rents  and  profits  of  the  real  estate  under  her  father's 
will  come  to  the  hands  of  the  appellant,  and  an  account  of  the 
moneys  advanced  by  the  appellant  to  her  or  by  her  sole  direction ; 
directed  that  her  remainder  in  such  property  expectant  upon 
*  400  the  coverture  should  be  charged  *  with  what  upon  the 
balance  of  accounts  should  be  found  due  to  the  appellant ; 
and  reserved  further  consideration  and  subsequent  costs. 

Mr.  Rolt  and  Mr.  A.  O.  Marten,  for  the  appellant. —  This 
reversionary  property  of  the  respondent  Susan  Spring  was  a 
vested  interest  in  her  at  the  date  of  the  settlement.  It  was  not 
settled  expressly  by  the  settlement  of  May,  1859,  and  it  cannot  be 
taken  to  be  settled  by  implication  by  reason  of  the  covenant  con- 
tained in  that  settlement.  The  respondents  George  Spring  and 
Susan  Spring  were  consequently  able  to  sell  the  property  to  the 
appellant,  and  that  is  all  that  has  been  done.  Even  assumiiig 
that  tlie  property  was  comprised  in  the  settlement,  still  by  the 
express  language  of  that  settlement  it  was  to  be  paid,  assigned,  or 
otherwise  disposed  of  from  time  to  time  to  such  person  or  persons, 
for  such  intents  and  purposes,  and  in  such  manner  as  the  respon- 
dent Susan  Spring,  notwithstanding  her  intended  coverture,  by 
any  deed  or  deeds  or  by  will  should  appoint;  which  provision 
disposes  of  any  argument  on  the  ground  of  inalienability  which 
might  be  sought  to  be  deduced  from  the  earlier  clause  of  the  settle- 
ment. Even  on  this  assumption,  therefore,  the  appellant's  title  is 
good ;  for  the  respondent  Susan  Spring  has  by  deed  assigned  the 
property  to  him.  And  it  cannot  be  successfully  argued  that  the 
purchase  was  one  by  a  trustee  from  his  cestui  que  trust;  for 
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the  trusteeship  was  nominal.  The  trast  property  was  a  reversion- 
ary interest,  which  did  not  fall  into  possession  until  after  the  sale 
and  purchase  were  completed,  so  that  at  the  time  of  the  transac- 
tion in  question  the  appellant  was  trustee  of  nothing.  At  any 
rate,  the  respondent  Susan  Spring  had  a  power  of  dealing  with  the 
eorptu  of  the  settled  property  expectant  on  the  determina- 
tion of  the  coverture;  and  in  the  events  *  which  have  *401 
happened  the  appellant  is  entitled  to  a  charge  on  that 
reversion  in  respect  of  his  advances  to  the  respondent  Gteorge 
Spring  by  the  direction  or  with  the  consent  of  the  respondent 
Susan  Spring. 

They  referred  to  Archer  v.  Kelly,  (a)  Brooke  v.  Keith,  (6) 
Wilton  V.  Colvifij  (c)  Hoare  v.  Hornby,  (d)  Otter  v.  Melvill,  (e) 
Alexander  v.  Toung,  (^)  Sutton  v.  Jones,  (A)  Naylor  v.  Winch,  (i) 
King  v.  Hamlet,  (A)  Talbot  v.  Staniforth,  (V)  Perfect  v.  Lane,  (m) 

The  Lord  Justice  Knight  Bruce.  —  Upon  two  or  three  points  in 
this  case  I  think  we  may,  without  impropriety  and  with  conven- 
ience and  advantage,  at  once  give  our  judgment,  that  judgment 
being  upon  those  points  in  accordance  with  the  view  taken  by  the 
Vice-Chancellor. 

The  marriage  settlement  of  this  unlucky  lady  is  no  doubt 
strangely  and  untechnically  framed,  but  the  question  is  not  whether 
it  is  agreeable  to  grammar  and  correct  in  form,  but  what  is  the 
intention  to  bo  fairly  and  reasonably  collected  from  the  whole  doc- 
ument. 

And  so  collecting  the  intention  of  the  parties  from  it,  so  far  as 
that  intention  can  be  collected  from  it,  we  see  that  this  lady 
at  the  time  of  the  settlement  was  entitled  *  to  reversionary  *  402 
property  real  and  personal  under  the  will  of  her  father,  — 
reversionary  because  her  mother  had  an  interest  in  it  determinable 
on  her  death  or  marriage.  There  is  no  evidence  that  this  lady 
had  any  other  property  whatever,  and  we  find  in  the  settlement 

(a)  1  Dr.  &  Sm.  300.  (A)  16  Yes.  6S4. 

(S)  1  Dr.  &  Sm.  462.  (i)   1  S.  &  S.  655. 

(c)  8  Drew.  617.  (A;)  2  Myl.  &  K.  456. 

(d)  2  Y.  &  C.  C.  C.  121.  (I)   IJ.  &  H.  484. 

(e)  2  De  G.  &  Sm.  257.  (m)  3  De  0.,  F.  &  J.  369. 
Ig)  6  Hare,  898. 
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(amongst  other  words  pointing,  according  to  the  strict  interpreta- 
tion and  proper  use  of  language,  to  a  future  will  or  future  disposi- 
tion^ the  words  "  devolve  "  and  "  come  to,"  which  are  words  not 
inaccurately  applicable  to  the  falling  into  possession  and  enjoyment 
of  a  reversionary  property  then  belonging  to  that  person  in  expect- 
ancy ;  and  in  my  judgment,  according  to  the  true  interpretation  of 
this  instrument,  it  was  meant  to  extend  and  did  extend  to  her  share 
of  reversionary  property  under  her  father's  will  expectant  upon 
her  mother's  life  or  widowhood  interests 

Pursuing  the  trusts  of  this  very  remarkable  instrument,  we  find 
inalienability  i-eferred  to  in  a  certain  way,  but  in  company  with 
such  other  words  and  such  expressions  as  to  render  the  argument 
not  wholly  unreasonable,  that,  notwithstanding  the  word  ''  inalien- 
able," this  lady  was  to  have  the  a,bsolute  power  over  the  property, 
so  as  in  effect  to  enable  her  to  defeat  the  settlement  by  giving  the 
whole  over  to  her  husband.  I  think,  however,  that  there  is  not 
enough  in  the  settlement  to  defeat  the  plain  meaning  of  the  word 
^^  inalienable,"  and  in  my  judgment  the  true  interpretation  of  the 
settlement  is,  that  during  the  coverture  —  during  the  time  as  yet 
existing  during  which  both  the  husband  and  the  wife  are  living  — 
the  whole  income  (and  I  am  now  only  speaking  of  income,  and  in 
no  way  referring  to  what  may  become  of  the  capital  after  the 
death  of  either  the  husband  or  the  wife)  of  the  property  was  to  be 
for  her  separate  use  without  power  of  anticipation,  and 
*403  therefore  in  that  sense  inalienable,  *and  that  she  has 
hitherto  been  and  now  is  powerless  to  affect  against  herself 
by  way  of  anticipation  any  part  of  the  income  that  has  accrued  due 
since  the  marriage,  or  that  shall  accrue  due  during  the  joint  lives 
of  herself  and  her  husband,  that  is,  during  the  coverture. 

The  third  of  the  points  to  which  I  have  referred  is  as  to  the 
validity  of  the  sale  to  the  appellant,  who  was  a  trustee  of  the  settle- 
ment, and  who  was  only  colourably  removed  from  the  trusteeship 
for  the  purpose  of  enabling  a  sale  with  more  convenience,  or  with 
a  better  appearance,  to  be  effected. 

It  is  said  that  he  was  a  trustee  of  nothing,  because  nothing  could 
be  enjoyed  under  the  settlement  until  the  mother  should  have  died 
or  married  again.  But  arrangements  might  have  been  made  with 
the  mother,  by  which  the  trustee  under  the  settlement  might  have 
been  called  into  aictivity,  and  interference  on  his  part  have  become 
necessary.  At  all  events,  he  was  a  trustee  of  it ;  and  I  think  his 
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position  as  a  trustee  was  effective.  Even  had  he  not  been  a 
trustee,  there  are  circumstances  enough  in  evidence  here  to  satisfy 
me  perfectly  that  this  sale  to  the  appellant  as  a  sale  was  as  bad  a 
sale  as  ever  was  heard  of  in  this  Court,  and  that  it  cannot  stand 
for  a  moment. 

What  may  be  the  rights  of  the  appellant  in  respect  of  advances 
—  otherwise  than  in  respect  of  a  sale  —  is  a  question  upon  which 
I  do  not  at  present  say  any  thing. 

The  Lord  Justice  Turner.  —  I  also  agree  with  the  decision  of 
the  Yice-Ghancellor  upon  these  three  points. 

♦  In  the  first  place,  I  think  the  reversionary  property  is  *  404 
included  in  the  settlement.  The  language  of  the  settlement 
is  sufficient  to  embrace  it  under  the  words  ^^  devolve  or  come  to." 
The  objects  and  purpose  were  to  secure  the  property  of  this  lady 
for  the  purposes  of  the  settlement ;  and  I  think  we  ought  not  to 
put  a  restricted  construction  upon  these  words,  there  being  no 
evidence  and  nothing  which  appears  upon  the  face  of  the  settle- 
ment which  tends  to  indicate  that  any  such  restriction  was  in- 
tended. 

As  to  tlie  second  point,  no  doubt  the  settlement  is  one  difficult  to 
understand.  It  declared  the  trusts  of  the  property  to  be  to  the 
intent  that  the  same  might  be  and  remain  a  separate  personal  and 
inalienable  provision  for  the  wife  during  her  then  intended  cover- 
ture, and  then  a  further  trust  was  declared  that  it  was  to  be  paid, 
assigned,  or  otherwise  disposed  of  from  time  to  time  to  such  person 
or  persons,  for  such  intents  and  purposes,  and  in  such  manner  as 
the  wife,  notwithstanding  her  intended  coverture,  by  any  deed  or 
deeds,  or  by  her  last  will  and  testament  in  writing,  should  direct, 
limit,  or  appoint.  It  is  evident  that  if  the  power  of  appointment  is 
to  receive  the  extended  construction  which  is  contended  for  on  the 
part  of  the  appellant,  this  settlement  might  just  as  well  never  have 
been  made  at  all.  For  the  very  day  after  its  execution  the  wife 
might  have  made  an  appointment  taking  the  whole  of  the  property 
out  of  the  trustee.  There  can,  as  it  seems  to  me,  be  only  one  con- 
struction put  upon  the  words  "  upon  further  trust ; "  namely,  that 
they  mean  ^^  subject  to  the  trusts  aforesaid,"  that  is  to  say,  that 
subject  to  the  trust  for  her  inalienable  use  during  the  coverture, 
the  property  shall  belong  to  her  appointees  by  deed  or  will,  the 
power  of  appointment  extending  merely  to  the  reversion  expectant 
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on  the  determination  of  the  interest  reserved  to  the  wife  during 

the  coverture. 
♦  405  *  Then,  upon  the  question  whether  the  sale  is  to  stand,  I 
entirely  agree  with  my  learned  brother,  that  it  is  impossi- 
ble. The  sale  is  one  of  the  most  untenable  sales  that  has  ever 
appeared  in  this  Court  as  between  a  trustee  and  his  cestui  qtu 
tragi.  It  is  said  that  this  gentleman  was  not  in  fact  a  trustee, 
because  the  property  had  not  as  yet  come  to  him.  But  it  is  clear 
that  he  was  a  trustee  for  the  purpose  of  any  dealing  as  between 
him  and  the  person  interested  under  the  settlement ;  and  a  deal- 
ing of  this  description,  by  which  the  moneys  which  have  been 
advanced  by  him  are  to  be  taken  in  part  payment  of  the  purchase- 
money,  seems  to  me  to  be  utterly  hopeless  and  untenable.  What- 
ever rights  the  appellant  may  have  had  (and  no  doubt  it  seems 
difficult  to  understand  them  with  precision),  it  does  not  appear 
that  any  sort  of  explanation  was  given  to  this  lady  of  what  the 
rights  were  which  she  might  possess,  although  it  does  not  appear 
difficult  to  explain  what  those  rights  are  or  will  be.  A  transaction 
between  trustee  and  cestui  que  trust  cannot  stand  unless  the  latter 
is  well  advised  of  what  his  rights  are. 

My  judgment  upon  these  three  points  agrees  with  that  of  the 
Yice-Ghancellor ;  but  I  say  nothing  whatever  upon  the  question  to 
what  extent  the  appellant  may  be  entitled  to  a  charge  on  the  rever- 
sion in  respect  of  moneys  which  may  have  been  advanced  either  to 
this  lady  or  to  her  husband  with  her  consent  or  by  her  direction. 

Mr.  W.  M.  James  and  Mr.  Oordon  Whitbread,  for  the  respon- 
dent Susan  Pride,  and  Mr.  Hallett^  for  the  respondent  Greorge 
Spring,  accordingly  argued  the  question  as  to  which  their  Lord- 
ships had  expressed  no  opinion;  and  Mr.  Marten  was  heard  in 
reply. 

*406       *At  the  conclusion  of  the  arguments  their  Lordships 
reserved  judgment,  suggesting,  however,  to  the  parties  the 
propriety  of  a  compromise  on  this  point. 

May  9. 

On  this  day  an  order  was  made  by  consent,  giving  effect  by 
declaration  to  the  decision  of  their  Lordships  on  the  points  of  con- 
struction, and  setting  aside  the  sale  to  the  appellant  on  the  terms 
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of  the  respondent  Susan  Spring  giving  him  a  charge  on  her  rever- 
sionary interest  expectant  on  the  coverture  for  half  the  amount  of 
the  alleged  advances  without  interest,  with  consequential  direo* 
tions. 


*In  the  Matter  of   The   JOINT-STOCK    COMPANIES   ♦407 
WINDING-UP  ACTS,  1848,  1849 ;  and 

In  the  Matter  of  The  JOINT-STOCK  COAfPANIES  WINDING- 
UP  AMENDMENT  ACT,  1867  ;  and 

In  the  Matter  of  The  BRITISH  PROVIDENT  LIFE  AND  FIRE 

ASSURANCE  SOCIETY. 

STANLEY'S  CASE. 

1864.    June  2.    Before  the  Lords  Jttstices. 

The  deed  of  settlement  of  a  joint-stock  companj  authorized  the  directors  to 
borrow  at  interest  on  the  security  of  the  funds  or  property  of  the  company 
moneys  not  exceeding  in  amount  a  moiety  of  the  capital  subscribed  for  at 
the  time  of  the  loan,  and  to  cause  the  funds  or  property  on  the  security  of 
which  any  sum  or  sums  should  be  borrowed  to  be  respectively  assigned, 
transferred,  conveyed,  or  surrendered,  as  the  case  might  require,  by  way 
of  mortgage  to  the  lender.  The  directors  having  issued  a  debenture  assign- 
ing to  a  lender  (who  was  not  a  shareholder  of  the  company),  as  his  security, 
all  and  singular  the  capital  stock,  moneys,  securities  for  money,  estate, 
and  effects  of  the  company  whatsoever  and  wheresoever,  and  whether  in 
hand  or  afloat,  and  the  company  being  afterwards  wound  up :  Held,  — 

1.  That  the  debenture  did  not  extend  to  unpaid  capital  of  the  company.' 

2.  That  he  had  no  priority  over  the  other  general  creditors  of  the  company. 

This  was  an  appeal  by  Thomas  Stanley,  the  only  debenture 
holder  creditor  of  the  British  Provident  Life  and  Fire  Assurance 
Society  who  was  not  also  a  shareholder,  from  the  dismissal  by 
Vice-chancellor  Kindbbsley  in  Chambers,  without  costs  of  a  sum- 
mons taken  out  by  the  appellant  in  the  winding  up  of  the  society. 

^  See  1  Lindley  Partn.  (3d  Eng.  ed.)  285  and  n.  (o).  Calls  actually  made 
(Gibbs  and  West*s  Case,  L.  R.  10  Eq.  312 ;  Sankey  Brook  Coal  Co.,  No.  2,  ib. 
881),  and  calls  actually  determined  to  be  made,  although  not  actually  made 
(Sankey  Brook  Coal  Co.,  No.  1,  L.  R.  9  £q.  721),  may  be  mortgaged. 
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The  summons  in  question  sought  an  order  upon  the  official 
manager,  out  of  any  moneys  which  had  come  to  his  hands  on 
account  of  the  society,  to  pay  the  appellant  forthwith,  and  in 
priority  to  any  other  claim,  the  principal  due  to  him  on  his  de- 
bentures, and  interest  and  costs  of  proof,  and  the  costs  of  the 
application,  and  that  all  other  necessary  directions  might 
*408  be  given  for  the  appropriation  *of  the  assets,  funds,  and 
property  of  the  company  existing  at  the  date  of  the  wind- 
ing-up order,  and  the  unpaid  capital  of  the  company,  in  satisfac- 
tion of  the  debt  of  the  appellant  in  priority  to  all  other  creditors 
of  the  society,  excepting  only  such  debenture  holders,  not  being 
shareholders  (if  any),  as  might  be  entitled  to  rank  equally  with 
him. 

The  appellant's  claim,  as  a  general  creditor  of  the  society,  had 
been  allowed  in  the  winding-up,  and  by  the  order  now  under 
appeal  the  allowance  of  such  claim  was  directed  not  to  be  dis- 
turbed. 

The  question  depended  mainly  upon  the  construction  of  the 
174th,  220th,  and  227th  clauses  of  the  deed  of  settlement  of 
the  society,  and  upon  the  forms  of  the  debentures  —  which  mntatis 
mutandis  were  in  the  same  form  —  under  which  the  appellant 
claimed. 

Of  the  clauses  of  the  deed  of  settlement  just  referred  to,  the 
174th  provided  that  all  deeds  sealed  with  the  seal  of  the  society, 
and  signed  by  two  or  more  of  the  directors  thereof,  should  be  bind- 
ing upon  the  society,  and  should  exonerate  all  other  persons  to  or 
with  whom  the  same  should  be  made  from  being  bound  to  take 
notice  and  from  being  afifected  by  notice  of  the  provisions  of  the 
deed  of  settlement. 

The  220th  clause  empowered  the  directors  to  make  calls  if  at 
any  time  any  call  or  calls  for  any  sum  of  money  on  shares  then 
abeady  allotted  should  appear  to  the  directors  for  the  time  being 
to  be  necessary  or  expedient  to  be  made. 

The  227th  clause  provided,  that  it  should  be  lawful  for 
*  409  the  board  of  directors  to  borrow  and  take  up  at  *  interest 
on  the  security  of  the  funds  or  property  of  the  society,  or 
any  part  thereof,  or  on  open  credit  with  their  bankers,  any  sum  or 
Bimis  of  money  for  the  use  of  the  society  not  exceeding  in  amount 
a  moiety  of  the  capital  of  the  society  subscribed  for  at  the  time 
such  loan  might  be  required,  and  to  cause  the  funds  or  property  on 
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the  security  of  which  any  sum  or  sums  should  be  so  borrowed  or 
taken  up  to  be  respectively  assigned,  transferred,  conveyed,  or  sur- 
rendered, as  the  case  might  require,  by  way  of  mortgage,  either 
with  or  without  power  of  sale,  to  the  person  or  persons  for  whom 
such  sum  or  sums  should  have  been  borrowed  or  taken  up. 

The  debentures  under  which  the  appellant  claimed  were  respec- 
tively under  the  seal  of  the  society  countersigned  by  the  manager, 
and  under  the  hands  and  seals  of  two  or  more  of  the  directors. 

By  them  the  executing  directors,  in  their  capacity  of  directors 
of  the  society,  in  board  assembled,  in  consideration  of  the  loan, 
and  by  virtue  of  the  powers  and  authorities  to  them  given  and  in 
them  vested  by  the  deed  of  settlement,  assigned  ^^  all  and  singular 
the  capital  stock,  moneys,  securities  for  money,  estate,  and  effects 
of  the  society  whatsoever  and  wheresoever,  and  whether  in  hand 
or  afloat,"  to  the  appellant  as  a  security  for  the  repayment  of  the 
loan  on  the  expiration  of  three  years  from  their  date,  together 
with  interest ;  subject,  however,  to  the  earlier  payment  of  princi- 
pal money  and  interest  (if  any)  due  thereon  at  the  times  or  upon 
the  events  therein  mentioned. 

The  debentures  then  provided  for  payment  of  the  interest  until 
the  principal  was  paid  off  by  coupons  or  interest  warrants  annexed 
to  the  debentures,  and  empowered  the  society,  on  giving 
certain  notices,  to  pay  off  *  the  whole  of  the  unpaid  part  of    *  410 
the  principal  for  the  time  being ;  and  concluded  in  the  fol- 
lowing manner :  — 

• 

^^  Provided  always,  that  if  at  any  time  hereafter  the  interest  on 
the  said  principal  sum  of "  (naming  it)  ^^  shall  be  in  arrear  and 
unpaid  by  the  space  of  twenty-one  days  after  the  expiration  of  any 
of  the  days  and  times  when  the  same  should  or  ought  to  be  paid, 
the  same  having  been  lawfully  demanded,  it  shall  be  lawful  for  the 
said  Thomas  Stanley,  his  executors,  administrators,  and  assigns, 
giving  to  the  said  society  one  calendar  month's  previous  notice  in 
writing,  by  leaving  the  same  at  the  said  office  of  the  said  society 
for  the  time  being,  to  call  for  and  require  payment  of  such  princi- 
pal sum  of  "  (naming  it)  ^^  and  the  interest  thereof  as  aforesaid. 
Provided  always,  and  it  is  hereby  declared  and  agreed  notwith- 
standing any  thing  contained  to  the  contrary,  that  in  case  the 
said  society  shall  be  merged  into  or  amalgamated  with  any  other 
assurance  society  or  assurance  company,  or  be  dissolved  under  the 
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provisions  of  the  deed  of  settlement  thereof,  or  in  case  an  order 
be  made  to  wind  up  the  said  society  under  any  of  the  statutes  for 
the  time  being  in  force  in  relation  to  the  winding  up  and  dissolu- 
tion of  joint-stock  companies,  it  shall  be  lawful  for  the  said 
Thomas  Stanley,  his  executors,  administrators,  and  assigns,  on 
giving  to  the  said  society  one  calendar  month's  previous  notice  in 
writing,  and  in  manner  aforesaid,  to  call  for  and  require  payment 
of  such  principal  sum  of  "  (naming  it)  "  and  the  interest  thereof 
as  aforesaid.  Provided  also,  that  nothing  herein  contained  shall 
have  the  effect  of  rendering  the  undersigned  or  any  other  director, 
officer,  or  proprietor  of  the  said  society  personally  liable  to  pay  or 
to  contribute  towards  the  payment  of  the  said  principal  sum  and 
interest  thereon  beyond  the  amount  of  the  unpaid  portion  of  his, 

her,  or  their  share  or  shares  in  the  subscribed  capital  stock 
*  411    of  the  said  society,  and  outstanding  *  at  the  time  whereat 

such  payment  shall  be  claimed.  And  that  this  debenture 
is  and  shall  be  subject  and  liable  to  the  provisions  of  the  debd  of 
settlement  of  the  said  society  so  far  as  the  same  are  or  shall  be 
applicable  in  the  same  manner  as  if  the  said  provisions  were 
repeated  and  incorporated  herein.  Provided  also,  that  the  said 
Thomas  Stanley,  his  executors,  administrators,  and  assigns,  and 
all  otlier  persons  to  whom  debentures  shall  be  made  by  the  said 
society  or  by  the  directors  on  their  behalf,  shall  be  entitled  one 
with  the  other  to  the  respective  proportions  of  the  said  capital 
stock,  moneys,  estate,  effects,  and  premises  according  to  the 
respective  sums  in  such  debenture  mentioned,  without  any  prefer- 
ence by  reason  of  priority  of  date  of  such  debenture,  or  on  any 
other  account  whatsoever." 

Mr.  Daniel  and  Mr.  Renshaw^  for  the  appellant.  —  The  debent- 
ures were  warranted  in  their  terms  by  the  provisions  of  the  deed 
of  settlement,  and  must  be  construed  most  strongly  against  the 
society,  as  the  grantors  in  the  deeds,  and  therefore  to  extend  to 
capital  not  paid  up.  Indeed,  it  is  most  to  the  interest  of  the 
society,  as  borrowers,  to  enable  them  to  make  the  best  possible 
security,  and  therefore  so  to  construe  the  debentures.  The  appel- 
lant's advance  was  borid  fide  made,  and  the  effect  of  the  debenture 
securities  so  construed  would  in  no  way  tend  to  paralyze  tlie 
society,  because  the  extent  of  the  borrowing  power  is  limited  by 
the  227th  clause. 
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[The  IjOrd  Justice  Knight  Bruce.  —  Gould  the  directors  be 
compelled  to  make  calls  whether  they  thought  they  ought  to  be 
made  or  not  ?] 

That  is  not  the  question.  The  question  is,  whether  the  docu- 
ments were  within  the  power  of  the  directors  to  execute.  We 
submit  that  they  were,  and  that  being  so  they  bound  the  society. 

[They  referred  on  this  point  to  Lewis  y.  *  Madocks  (a)  *  412 
and  Williams  v.  Thomas,  (6)] 

At  any  rate  the  appellant  is  entitled  to  an  inquiry  as  to  what 
funds  of  tlie  society  existed  at  the  date  of  the  winding-up  order, 
that  being  the  period  at  which  the  property  to  answer  these  de- 
benture securities  should  be  ascertained ;  and  upon  that  property 
he  is  a  specific  incumbrancer,  and  entitled  to  priority  accordingly. 
Re  State  Fire  Insurance  Company  (c)  is  not  in  point.  But,  in 
point  of  fact,  the  174th  section  exonerated  the  appellant  from 
all  necessity  of  considering  any  thing  beyond  the  terms  of  his 
security. 

Mr.  E.  K,  Karslahe  (^Mr.  Baily  with  him)  for  the  official  man- 
ager.—  If  these  debentures  extend  to  unpaid  capital,  they  were 
ultra  vires.  But  they  do  not ;  for  the  property  which,  by  the 
227th  clause  of  the  deed  of  settlement,  may  be  given  as  the  secu- 
rity is  property  which  can  be  assigned,  transferred,  conveyed,  or 
surrendered.  This  can  only  apply  to  property  actually  in  exist- 
ence, and  cannot  apply. to  unpaid  calls,  which,  if  a  fund  at  all,  are 
a  fund  which  may  never  be  called  into  existence.  Even  if  it  did 
80  extend,  the  only  way  by  which  the  incumbrancer  could  effect- 
uate his  security  would  be  by  getting  a  receiver,  and  the  receiver 
could  not  exercise  the  functions  of  the  directors  and  make  calls. 
The  appellant  of  course  has  his  right  against  the  society  as  a  gen- 
eral creditor,  as  also  he  might  institute  proceedings  to  effectuate 
any  security  he  may  have  on  the  property  of  the  society ;  but  as 
a  general  creditor  he  has  no  priority  over  the  rest  of  the  body  of 
general  creditors. 

(a)  17  Ves.  49.  (c)  1  De  G.,  J.  &  S.  684. 

(d)  2  Dr.  &  Sm.  29. 
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•  413        ♦  Mr.  Glasse  and  Mr,  Shebheare^  for  the  creditors'  repre- 

sentative, followed  the  same  line  of  argument,  and  referred 
to  2%e  JEra  Company^s  Case,  (a) 

Mr.  Daniel^  in  reply,  referred  to  King  v.  Smith  (6)  as  in  pari 
nuUeriaj  and  as  showing  that  the  existence  of  the  debentures  in 
question  could  in  no  way  fetter  the  society. 

The  Lord  Justice  Knight  Bruce.  —  However  large  and  loose 
the  language  of  the  deed  of  settlement  in  this  case,  it  must 
receive,  so  far  as  is  possible,  a  reasonable  construction,  and,  in  my 
judgment,  it  could  not  upon  any  reasonable  construction  have  author- 
ized such  documents  as  the  debentures  now  before  us.  I  agree  that 
in  several  parts  of  the  deed  of  settlement, — particularly  in  the  227th 
clause,  which  has  been  so  much  and  so  properly  brought  into  the  ar- 
gument, —  the  language  literally  taken  might  at  first  sight  seem  to 
warrant  such  documents.  But  what  is  it  that  the  instruments  do  ? 
They  assign  by  way  of  security  "  all  and  singular  the  capital  stock, 
moneys,  securities  for  money,  estate,  and  effects  of  tlie  society 
whatsoever  and  wheresoever,  and  whetlier  in  hand  or  afloat."  In 
my  judgment,  so  to  construe  the  deed  of  settlement  as  that  it 
should  warrant  such  an  assignment  as  that  would  be  to  authorize 
a  plain  breach  of  trust  and  an  act  inconsistent  with  the  continu- 
ance of  this  society,  and  inconsistent  probably  with  the  lawful 
exercise  of  the  powers  of  the  directors.  Whatever,  therefore, 
the  literal  terms  of  the  deed  of  settlement,  these  debentures  were^ 
in  my  judgment,  a  breach  of  trust  totally  unwarranted  and 

*  414    good  for  nothing  except  as  *  evidence  of  a  contract  of  debt, 

and  as  a  contract  of  debt  they  are  not  opposed. 

The  Lord  Justice  Turner.  —  In  my  judgment,  also,  upon  the 
true  construction  of  this  deed  of  settlement,  the  subscribed  capital 
not  paid  up  does  not  constitute  funds  or  property  of  the  society 
within  the  meaning  of  the  227th  clause  of  the  deed.  [His  Lord- 
ship read  the  clause  and  proceeded  thus :]  I  think,  upon  the  con- 
struction of  that  clause,  the  same  '*  funds  or  property  "  must  be 
taken  to  have  been  referred  to  throughout  the  clause. 

Then  the  question  comes  to  this.    It  is  clear  from  the  latter 

(a)  1  De  G.,  J.  &  S.  29.  (6)  2  Hare,  239. 
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part  of  the  section  that  the  "  funds  or  property  "  which  are  here 
referred  to  are  funds  or  property  which  may  be  assigned,  trans- 
ferred, conveyed,  or  surrendered.  What  is  the  nature  of  the 
unpaid  calls  due  from  the  subscribers  to  companies  of  this  descrip- 
tion? They  are  property  not  of  the  society  immediately,  but 
which  may  be  called  up  by  the  directors  of  the  society  at  their 
discretion.  What  are  the  duties  of  directors  in  the  present  case 
with  respect  to  such  calls  ?  Plainly  —  upon  the  construction  of 
the  220th  clause  of  this  deed  —  to  make  these  calls  at  their  dis- 
cretion, and  to  exercise  their  discretion  and  judgment  upon  the 
question  whether  the  calls  should  or  should  not  be  made.  And 
how  can  they  possibly  assign  calls  which  are  to  be  made  by  them 
in  the  exercise  of  their  discretion  as  part  of  the  funds  or  property 
of  the  society.  The  consequence  would  be  that  the  discretion 
which  they  are  bound  to  exercise  would  be  wholly  defeated  and 
put  an  end  to. 

But,  again,  consider  what  the  remedy  would  be  in  respect 
of  tliese  calls,  assuming  the  deed  to  have  extended  *  to  the  *  415 
future  calls  to  be  paid  by  the  shareholders  of  the  society. 
The  remedy  would  be  the  appointment  of  a  receiver  to  get  in 
those  calls.  And  how  would  it  be  possible  for  any  receiver  of 
this  Court  to  exercise  the  discretion  which,  according  to  the 
deed,  is  reposed  in  the  directors?  And  if  the  receiver  could 
not  exercise  the  discretion,  then,  upon  the  common  and  ordinary 
construction  of  the  deed,  it  canuot  be  said  that  the  power  which 
was  given  to  borrow  money  upon  the  funds  and  property  of  the 
society  was  to  be  exercised  by  means  which,  when  exercised,  could 
not  be  productive  of  the  realization  of  the  property  for  the  pay- 
ment of  the  debts.  The  receiver  could  not  represent  the  board  of 
directors  for  the  purpose  of  making  the  calls. 

I  do  not  mean  to  say  that  there  may  not  be  cases  where  there 
may  be  an  equity  created  to  compel  directors  to  make  a  call.  But 
even  assuming  the  existence  of  any  such  possible  equity  as  an 
equity  to  call  upon  the  directors  to  make  the  calls,  that  is  clearly 
not  what  is  contemplated  by  this  deed,  —  what  is  contemplated  by 
it  being  property  to  be  assigned,  transferred,  conveyed,  or  surren- 
dered. That  is  the  security,  and  before  the  security  can  be  made 
effectual,  it  must  be  shown  that  the  property  was  covered  by  the 
clause,  and  was  property  which  could  be  assigned,  transferred, 
conveyed,  or  surrendered. 
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I  agree,  therefore,  with  the  decision  the  Yice-Chancellor  has 
come  to  on  this  point. 

It  is  said  that  it  is  to  the  interest  of  the  shareholders  to  give 
the  widest  construction  to  the  clause.  That  may  or  may  not  be 
so.  It  may  in  many  cases  be  much  more  for  the  interest  of  share- 
holders that  calls  should  be  made  to  realize  the  property 
*  416  for  the  purpose  of  paying  the  liabilities  *  of  the  company, 
than  that  money  should  be  borrowed,  at  perhaps  an  ex- 
travagant rate  of  interest,  for  the  purpose  of  meeting  the  liabili- 
ties of  the  company. 

I  think  this  motion  must  be  refused  with  costs ;  and  as  to  the 
costs  of  the  official  manager  and  the  creditors'  representative, 
there  must  be  a  double  set,  hard  though  it  be  upon  the  appellant, 
because  it  is  the  interest  of  the  creditors  which  is  mainly  con- 
cerned. The  appellant  asks  for  payment  in  priority  to  the  other 
creditors,  (a) 


In  the   Matter    of    The    JOINT-STOCK    COMPANIES    ACT, 

1856  and  1857;  and 

In  the  Matter  of  The  MOSELEY  GREEN  COAL  AND   COKE 

COMPANY,  LIMITED. 

BARRETT'S  CASE. 

1864.    June  8.    Before  the  Lord  Chancellor  Lord  Westburt. 

Shares  in  a  joint*8tock  company  were  allotted  to  and  registered  in  the  name  of  a 
person  on  the  application  in  his  name  of  another  person  to  whom  the  former 
had  lent  the  use  of  his  name  for  the  purpose,  on  condition  that  he  was  to  be 
exposed  to  no  liability  in  consequence,  and  who  paid  the  deposit  on  the 
shares.  The  company  being  subsequently  ordered  to  be  wound  up  under 
the  Acts  of  1866  and  1867,  and  nothing  having  been  done  which  could  bind 
the  company  towards  releasing  the  registered  shareholder  from  his  liability : 
Held,  that  whatever  equities  in  the  shape  of  right  to  indemnity  might  exist 
between  him  and  the  person  applying  in  his  name  and  the  directors  who  had 
entered  into  an  arrangement  for  his  release,  which  was  vlira  vires  and  had 
not  been  sanctioned  by  the  company,  his  name  was  properly  placed  on  the 
register  and  list  of  contributories.* 

(a)  See  as  to  this  point  Be  The  Era  Life,  &c.,  Assurance  Company,  1  De  G.. 
J.  &  S.  172. 

>  See  2  Lindley  Partn.  (3d  Eng.  ed.)  1890-1396. 
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This  was  an  appeal  motion  in  bankruptcy  bj  Mr.  Osman  Barrett, 
seeking  the  reyersal  of  an  order  made  bj  Mr.  Commissioner  Goul> 
BOUBN,  in  whose  Court  the  Mosdey  Green  Coal  and  Coke 
Company,  *  Limited,  was  being  wound  up  under  the  above-  *417 
mentioned  Acts,  settling  the  appellant's  name  on  the  list  of 
contributories  for  two  hundred  and  fifty  shares,  or  a  reference 
back  to  the  commissioner  to  resettle  the  list ;  and  also  an  original 
motion  in  Chancery  under  the  Joint-stock  Companies  Act,  1856, 
§  25,  for  rectification  of  the  register  by  erasing  therefrom  the 
appellant's  name  as  a  shareholder,  (a) 

The  facts  of  the  case,  as  also  the  scope  of  the  arguments  on  the 
part  of  the  appellant,  sufficiently  appear  from  the  Lord  Chan- 
cellor's judgment. 

Mr.  CHffard  and  Mr,  C.  T.  Swat^tanj  for  the  appellant,  relied 
upon  Cox*8  Case  (6)  and  Whittet^s  Case,  (c) 

Mr.  E.  F.  Smith,  for  Mr.  Corbett,  was  willing  that  his  name 
should  be  put  on  the  lists  in  lieu  of  that  of  the  appellant,  if  the 
Court  should  think  that  course  proper  ;  but 

Mr.  WUlcock  and  Mr.  Roxburgh ,  for  the  official  liquidator, 
declining  to  accept  that  offer,  they  were  not  called  upon. 

The  Lobd  Chancellob.  —  The  first  question  is,  whether  the 
appellant's  name  was  placed  upon  the  public  register  of  share- 
holders in  this  company  in  such  a  manner  as  to  make  him  liable 
to  the  consequences  of  being  so  placed  as  between  himself  and  the 
shareholders. 

*  What  took  place  between  Mr.  Corbett  and  the  appellant  *  418 
undoubtedly  warranted  the  placing  of  the  appellant's  name 
upon  tlie  list  of  shareholders  for  250  shares.  It  is  immaterial  to 
the  shareholders  of  the  company  what  secret  agreement  may  have 
been  made  between  the  person  so  registered  and  any  other  person 
with  regard  to  his  liability.  The  shareholder  has  a  right  to  be 
put  on  the  register  in  respect  of  his  shares.  All  the  other  share- 
holders have  a  right  as  between  tliemselves  and  him  to  look  to 
and  depend  upon  the  register  and  to  take  the  register  as  evidence 

(a)  See  Fox^s  Case,  3  De  G.,  J.  &  S.  465 ;  Bird's  Case,  supra,  p.  200. 
(by  Supra,  p.  53.  (c)  2  De  6.  &  J.  677. 
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of  his  liability,  unless  that  liability  has  been  determined  in  a  con- 
clusiye  and  binding  nianner  by  transactions  on  the  part  of  the 
directors,  which  are  legally  valid  and  good  to  bind  the  company. 

The  transactions  in  the  present  case  are  these :  The  appellant 
consented  to  his  name  being  put  on  the  register  at  the  instance  of 
Mr.  Gorbett  Mr.  Corbett's  position  with  regard  to  tlie  company 
was  — under  articles  of  agreement  dated  the  81st  of  January, 
1861  —  that  of  vendor  of  certain  tracts  or  seams  of  coal  which 
the  company  was  formed  to  work.  The  purchase-money  was  to 
be  a  large  sum,  and  was  to  be  in  part  paid  or  accounted  for  to  Mr. 
Gorbett  in  shares  of  the  company. 

The  powers  of  the  directors  are  defined  by  the  articles  of  asso- 
ciation. The  powers  of  the  general  meetings  of  the  company  are 
also  there  defined. 

The  directors  were  anxious  to  start  the  company,  as  the  expres- 
sion is,  and  for  that  purpose  they  wished  to  obtain  a  certain 
amount  of  subscriptions.  They  told  Mr.  Gorbett  that  if  he  would 
subscribe  for  250  shares  in  addition  to  the  shares  which  were  to 
be  handed  over  to  him  in  part  payment  of  his  purchase*money,  a 
third  person  would  subscribe  for  another  named  number  of 
*  419  *  shares,  and  that  that  subscription  would  enable  them  to 
start  tlie  company. 

Mr.  Gorbett  says  that  it  was  suggested  to  him  that  it  would  be 
better,  and  would  give  an  appearance  of  greater  solidity  to  the 
company,  if  this  subscription  for  250  shares  was  made  by  him  in 
another  name.  He  accordingly  suggested  the  name  of  the  ap- 
pellant, and  applied  to  him  for  that  purpose ;  and  what  passed 
between  them,  although  it  was  coupled  with  a  personal  engage- 
ment on  the  part  of  Mr.  Gorbett  that  the  appellant  should  not  be 
exposed  to  any  liability,  yet  did,  as  I  have  already  mentioned,  so 
far  as  the  company  was  concerned,  give  authority  to  Mr.  Gorbett 
from  the  appellant  to  put  down  the  appellant's  name  as  a  sub- 
scriber for  250  shares. 

Subsequently  disputes  arose  between  Mr.  Gorbett  and  the  direc- 
tors. Mr.  Gorbett  complained  that  he  had  been  induced  to  obtain 
this  subscription  for  250  shares  by  the  representation  as  to  the 
subscription  on  the  part  of  the  third  person  for  a  given  number  of 
shares,  which  representation  had  not  been  fulfilled.  An  action  was 
brought  and  a  bill  was  filed,  and  it  ended  in  Mr.  Gorbett  recover- 
ing judgment  for  2502.,  being  the  deposit  of  IZ.  per  share  which 
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he  had  paid  on  the  shares  taken  in  the  appellant's  name,  and  in 
his  also  getting  a  decree  for  a  large  amount  from  the  company, 
The  result  was,  that  a  new  arrangement  and  compromise  was 
made  between  the  directors  and  Mr.  Gorbett,  and  that  under  that 
new  arrangement  the  relations  between  Mr.  Gorbett  and  the  com- 
pany were  placed  upon  an  entirely  different  footing,  the  result  of 
the  indenture  whereby  it  was  carried  into  effect  being  that  Mr. 
Gorbett  was  to  be  treated  as  entitled  to  recover  the  250Z.  in  the 
action;  that  one  of  the  pleas  in  that  action  setting  up 
misrepresentation  on  the  part  of  Mr.  *  Gorbett  should  be  *  420 
withdrawn ;  that  the  subscription  made  in  respect  of  the 
appellant^s  shares  should  be  regarded  as  annulled ;  and  that  Mr. 
Gorbett  should  get  back  and  deliver  up  to  the  company  all  shares 
which  had  been  transferred  to  him  in  pursuance  of  the  agreement 
of  the  31st  of  January,  1831,  other  than  certain  2080  shares 
already  transferred  by  him.  Under  this  agreement  he  states  that 
he  did  give  up  to  the  company  1230  shares. 

If  these  transactions  which  are  thus  stated  to  have  taken  place 
between  Mr.  Gorbett  and  the  directors  were  transactions  which 
bound  the  company,  the  result  would  be  that  the  company  ac- 
knowledged Mr.  Gorbett  as  the  true  subscrijber,  agreed  to  annul 
the  appellant's  subscription,  agreed  to  put  an  end  to  Mr.  Gorbett's 
equitable  subscription,  and  agreed  that  Mr,  Gorbett  should  have 
the  money  repaid. 

But  I  do  not  find  that  any  one  of  these  transactions  which  the 
directors  took  upon  themselves  to  carry  into  effect  as  between 
themselves  and  Mr.  Gorbett  in  any  respect  bound  the  company,  or 
were  within  the  compass  of  the  powers  and  authorities  of  the 
directors.  Although,  therefore,  there  is  an  entry  in  tlie  share 
ledger  made  by  the  authority  of  the  directors,  by  which  250  shares 
are  expressed  to  be  transferred  from  the  appellant's  name,  yet 
there  is  no  single  act,  no  single  dealing  of  release  or  alteration 
of  agreement  as  between  Mr.  Gorbett  and  the  company  made  by 
the  directors  which  is  shown  to  be,  or  even  attempted  to  be  shown 
to  be,  within  the  powers  and  authorities  of  the  directors. 

The  original  contract  of  subscription  made  by  the  appellant 
through  the  agency  of  Mr.  Gorbett  therefore  remains  still 
available  to  the  company,  and  these  illegal  *  transactions    *  421 
between  Mr.  Gorbett  and  the  directors  do  not  bind  it  or  in 
any  respect  avail  to  release  the  appellant  from  his  liability. 
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It  18  said  that  there  cannot  be  an  ownership  of  the  same  shares 
in  two  persons. 

There  is  an  ownership  here  on  the  part  of  the  appellant  which 
makes  him  liable  to  the  shareholders.  There  may  be  contracts 
and  dealings  between  him  and  Mr.  Corbett  which  may  give  the 
appellant  an  equity  to  call  upon  Mr.  Corbett  to  indemnify  him, 
which  indemnity  might  involve  the  transfer  of  the  shares  ;  but  the 
question  to  be  considered  is  not  who  is  the  person  who  was  the 
owner,  but  who  is  the  person  who  was  liable  to  the  shareholders  in 
respect  of  legal  tenancy  at  the  time  when  the  tree  was  cut  down, — 
at  the  time  of  the  winding-up  order?  That  was  the  appellant. 
The  dealings  and  transactions  to  which  I  have  adverted,  whatever 
validity  they  may  have  in  creating  personal  contracts  and  personal 
equities  as  between  the  appellant  and, Mr.  Corbett  and  the  direc- 
tors, are  not  available  to  the  appellant  as  a  shield  wherewith  to 
protect  himself  from  the  claims  of  the  shareholders  in  this  com- 
pany who  were  innocent  of  any  participation  in  those  dealings  and 
transactions,  and  who  are  not  legally  affected  by  the  result  of 
these  irregular  dealings  of  the  directors  which  they  had  no  legal 
authority  from  the  company  to  enter  into. 

The  learned  commissioner  has,  therefore,  in  my  judgment, 
arrived  at  a  right  conclusion  with  respect  to  the  list  of  contributo- 
ries,  and  the  appellant's  name  must  remain  thereon.  His  motion 
to  rectify  the  register  must  also  be  refused,  and  he  must  pay  the 
costs  of  the  appeal  and  of  the  motion. 


*  422   ♦  In  the  Matter  of  JOSEPH  PATTERSON'S  ESTATE. 

MITCHELL  V.  SMITH. 

1864.    June  9.    Before  the  Lords  Justices. 

A.,  the  payee  of  certain  promissory  notes,  who  was  upwards  of  seventy-nine 
years  of  age,  brought  them  to  his  nephew  B.,  saying,  '*  I  give  you  these 
notes,^*  adding  that  B.  should  have  them  at  A.'s  death,  but  that  the  latter 
would  like  to  be  master  of  them  as  long  as  he  lived.  The  notes  not  being 
indorsed  were  then  indorsed  by  A.  in  the  presence  of  one  witness  in  the 
following  way :  **  I  bequeath  —  pay  the  within  contents  to  B.  or  his  order  at 
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my  death.^  Six  months  aflerwards  the  testator  died,  and  in  a  suit  to  admin- 
ister his  estate :  HM^  that  B.  had  no  right  to  the  notes  or  the  moneys  thereby 
secured ;  the  evidence  showing  that  the  transaction  amounted  to  no  more  than 
an  attexupted  testamentary  gift,  which  failed. 

This  was  an  appeal  by  the  plaintiffs  in  the  canse  from  the  refusal 
by  Vice-Chancellor  Stuart  to  vary  his  chief  clerk's  certificate. 

The  matter  and  cause  were  instituted  for  the  administration  of 
the  estate  of 'Joseph  Patterson,  the  testator  therein^  who  died  in 
March,  I860,  and  the  certificate  in  question,  so  far  as  it  was  now 
sought  to  vary  it,  certified  a  right  in  the  respondent  Simon  Smith, 
who  was  one  of  the  executors,  and,  with  Mr.  Hudson  his  coexecu* 
tor,  a  defendant  in  the  cause,  to  retain  for  his  own  use  three  prom* 
issory  notes,  of  which  the  testator  had  been  the  payee,  on  the 
ground  that  they  had  been  given  and  indorsed  to  him  by  the  tes- 
tator. 

With  reference  to  the  circumstances  of  the  alleged  gift  and 
indorsement,  the  respondent  Simon  Smith  deposed  in  effect  that 
on  the  24th  of  September,  1859,  his  uncle  the  testator,  who  was 
then  residing  with  him,  brought  from  his  (the  testator's)  bedroom 
three  promissory  notes  and  put  them  into  the  deponent's  hands, 
Mtyingi  "  I  give  you  these  notes,"  adding  either  immediately,  or 
within  a  short  time  afterwards  that  the  deponent  should  have  them 
at  his  (the  testator's)  death,  but  that  the  testator  would 
like  to  be  master  of  them  as  long  as  *  he  lived,  meaning  *  428 
as  the  deponent  believed,  that  the  testator  wished  to  have 
the  interest  of  the  notes  during  his  life,  but  wished  the  principal 
thereby  secured  to  belong  to  the  deponent  after  his  (the  testator's) 
death ;  that  the  deponent  looked  at  the  notes  and  said  they  wanted 
indorsing ;  that  the  testator  then  suggested  that  the  deponent's 
neighbour  Stephen  Teal  should  be  sent  for  as  a  witness ;  that 
Stephen  Teal  was  sent  for  accordingly,  and  came  ;  that  the  depo- 
nent wrote  indorsements  on  each  of  the  notes,  which  the  testator 
signed  in  the  presence  of  Stephen  Teal,  and  Stephen  Teal  signed 
his  name  thereto  as  a  witness  to*  each  of  such  signatures ;  tliat  the 
testator,  at  the  time  when  he  signed  the  three  indorsements,  was 
upwards  of  seventy-nine  years  of  age,  and  neither  at  that  time  nor 
afterwards  took  any  steps  to  call  in  the  moneys  secured  by  the 
notes  or  any  part  thereof,  nor  in  any  way  expressed  a  desire  to  do 
so,  and  the  deponent  believed  that  the  testator  had  no  intention  to 
call  in  the  said  moneys  or  any  part  thereof  during  his  lifetime. 
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The  indorsements  in  question  were  all  in  the  same  terms,  and, 
as  signed,  were  as  follows  :  — 

"  24th  September,  1859, 
^^  I  bequeath —  pay  the  within  contents  to  Simon  Smith  or  his 
order  at  my  death. 

^^  Joseph  (his+in&rk)  Patebson. 
"  Witness,  Stephen  Teal." 

Mr.  Greene  and  Mr.  Wickens^  for  the  appellants.  —  The  certifi- 
cate ignores  the  use  in  the  indorsements  of  the  words  ^'  I  bequeath  " 
and  ''  at  my  death."  But  those  words  are  most  important  as 
showing  that  the  testator  had  no  intention  of  relinquishing  his 
dominion  over  the  notes  during  his  life,  as  in  fact  the  respondent 

Simon  Smith's  own  account  of  the  testator's  language  shows 
*  424    to  *  haye  been  the  case.    His  intention  in  all  probability  was 

to  make  a  testamentary  gift  of  the  notes  so  as  to  evade 
legacy  duty.  But  as  to  the  transaction  being  a  testamentary  gift^ 
there  was  no  contemplation  of  death  on  the  part  of  the  testator 
when  the  notes  were  given ;  the  transaction  was  incomplete,  and 
therefore  bad,  whilst  it  was  equally  bad  as  a  gift  inter  vivoe^  for  the 
indorsements,  as  framed,  gave  the  indorsee  no  immediate  right  to 
sue  upon  the  notes.  The  notes  consequently  remained  as  part  of 
the  testator's  estate,  and  the  certificate  ought  to  be  varied  accord- 
ingly. 

Mr.  R.  R,  Hawkins^  for  the  defendant  Mr.  Hudson,  took  no  part 
in  the  argument. 

Mr.  Malins  and  Mr.  Rasch,  for  the  respondent  Simon  Smith.  — 
The  testator  intended  to  make  an  immediate  transfer  of  the  notes 
to  the  respondent  Simon  Smith  for  his  own  benefit,  subject  to  a 
life-interest  therein  in  the  testator's  own  favour.  This  reserva- 
tion of  a  life-interest  explains  the  use  of  the  words  "  I  bequeath  " 
and  ^'  at  my  death."  The  indorsements  were  sufficient  and  valid 
to  transfer  the  property  in  the  notes  to  the  respondent  Simon 
Smith  with  a  right  to  sue  upon  them  at  the  testator's  death. 
Lloyd  V.  Howard^  (a)  Robertson  v.  K&neington;  (li)  Byles  on 
Bills  ((?) 

(a)  16  Q.  B.  995.  (6)  4  Taunt.  31.        (<s)  Ed.  8,  pp.  140, 141. 
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Mr,  Oreeney  in  reply. 

Thb  Lord  Justice  Enioht  Bruce. —This  transaction  was,  in 
my  judgment,  meant  by  the  testator,  to  be  wholly  testamen- 
tary, and  as  such  it  was  *  incomplete,  ineffectnal,  and  in-  *  425 
valid.  The  respondent  Simon  Smith  did  not,  therefore, 
obtain  thereby  any  right  to  the  notes  or  any  of  them,  or  to  the 
money  thereby  secured.  And  the  certificate  must  be  yaried  ac- 
cordingly. 

The  Lord  Justice  Turner.  —  In  order  to  render  the  indorse- 
ment and  delivery  of  a  promissory  note  effectual  they  must  be  such 
as  to  enable  the  indorsee  himself  to  indorse  and  negotiate  the  note. 
That  the  respondent  Simon  Smith  could  not  have  done  here  during 
the  testator's  life.  I  express  no  opinion  on  the  question  which  has 
been  mooted  in  his  favour,  whether  or  not  the  indorsements  here 
were  sufficient,  inasmuch  as  they  enabled  him  to  indorse  and  nego- 
tiate the  notes  after  the  testator's  death :  for,  even  assuming  that 
to  be  the  case,  the  question  remains,  what  was  the  intention  of  the 
testator  in  delivering  these  notes  with  these  indorsements  upon 
them. 

On  this  point  I  think,  upon  the  language  of  the  indorsements 
and  the  evidence  of  tlie  respondent  Simon  Smith  himself,  that  all 
that  the  testator  meant  was  to  pass  the  notes  by  way  of  testamen- 
tary disposition.  To  construe  the  indorsements  as  meaning  that 
the  indorsee  was  to  hold  the  notes  in  trust  for  the  testator  during 
his  life  and  then  for  himself  absolutely,  would  be  inconsistent  with 
the  testator's  own  declaration  of  his  wish  to  be  master  of  the  notes 
as  long  as  he  lived. 

The  gift  then  being  testamentary,  but  being  also  incomplete, 
fails,  and  the  notes  belong  to  the  testator's  estate,  and  the  cer- 
tificate must  be  varied  accordingly.  The  costs  of  all  parties  in 
respect  of  the  appeal  should,  I  think,  be  costs  in  the  cause. 
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*  426     *  In  the  Matter  of  The  COMPANIES  ACT,  1862, 

AND 

In  the  Matter  of  The  LLANHARRY  HEMATITE  IRON  ORB 

COMPANY,  LIMITED. 

RONEY'S  CASE. 

STOCK'S  CASE. 

4 

1864.    June  28.    Before  the  Lords  Justicks. 

The  memorandum  of  association  of  a  joint-stock  company,  registered  under  the 
Act  of  1856,  was  signed  by  A.  and  B.  each  for  twenty-five  shares.  A. 
and  B.  also  eacb  signed  the  articles  of  association,  which  regulated  the 
number  of  the  directors,  named  certain  persons  as  the  first  directors,  and 
provided  that  no  person  should  be  eligible  as  a  director  unless  he  should 
hold  in  his  own  right  a  certain  number  of  shares  as  a  qualification,  and 
then  provided  that  minutes  should  be  made  of  proceedings  of  the  directors 
in  proper  books,  and  that  any  such  minute,  if  signed  by  any  person  (pur- 
porting to  be  the  chairman  of  any  meeting  of  directors  or  committee  of 
directors,  should  be  receivable  in  evidence  without  any  further  proof. 

The  minutes  of  one  meeting  of  the  directors,  which  were  signed  by  A.  as  chair- 
man, represented  A.  as  a  subscriber  for  100  shares  in  the  company.  A. 
attended  every  meeting  of  the  directors  as  chairman.  B.  attended  one 
meeting  only,  whereat  the  only  business  transacted  was  the  election  of  a 
new  director. 

The  company  being  ordered  to  be  wound  up  under  the  Act  of  1862 : 

HM  (afiirming  the  decisions  of  the  Master  of  the  Rolls), — 

(1)  That  A.  was  liable  to  be  put  on  the  list  of  contributories  for  100  shares, 

inasmuch  as  he  was  (regard  being  had  to  the  minutes  signed  by  him)  j^rimd 
fade  (but,  per  the  Lord  Justice  Turner,  only  prima  facie)  Uable  for 
that  amount,  and  he  had  not  on  the  evidence  discharged  himself  from  the 
burden  of  that  liability : 

(2)  That  B.  was  liable  to  be  put  on  the  list  for  twenty *fiye  shares  only,  the  Lord 

Justice  Knight  Bruce  holding  his  case  to  be  within  the  principles  of  Lwd 
AhercorrC$  Case  (4  De  6.,  F.  &  J.  78) ;  and  the  Lord  Justice  Turner 
distinguishing  Currie's  CaseXS  De  G.,  J.  &  S.  867),  and  holding  that  the 
clause  in  the  articles  of  association  with  reference  to  the  qualification, 
without  which  persons  were  not  to  be  eligible  as  directors,  did  not  apply 
to  persons  placed  in  the  position  of  directors  by  the  articles  of  association, 
but  only  to  persons  thereafter  to  be  elected  directors. 

The  first  of  these  cases  came  before  the  Court  upon  a  motion  by 
Sir  Cusack  Patrick  Boney  by  way  of  appeal  from  a  decision  of  the 
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Master  of  the  Rolls,  and  seeking  that  in  the  settling  of  the  list  of 
contributories  of  the  Llanharry  Hematite  Iron  Ore  Com- 
pany, Limited,  *  the  appellant  should  be  dealt  with  as  liable   *  427 
in  respect  of  twenty-five  shares  only. 

Tlie  other  case  was  a  motion  on  behalf  of  the  official  liquidator 
by  way  of  appeal  from  his  Honor's  decision,  and  seeking  that  the 
respondent  Thomas  Osborne  Stock  might  be  put  on  the  list  for 
fifty  shares. 

The  company  was  one  registered  under  the  Joint-stock  Compa- 
nies Act,  1856,  in  the  month  of  March,  1861,  for  the  purpose  of 
purchasing  and  working  certain  mines  belonging  to  a  Mr.  Plant. 

The  appellant  Sir  Cusack  Patrick  Boney  and  the  respondent 
Thomas  Osborne  Stock  each  signed  the  memorandum  of  associa- 
tion for  twenty-five  shares.  They  also  each  signed  the  articles  of 
association,  and  these,  amongst  other  clauses,  contained  the  fol- 
lowing provisions :  — 

^*  No  person  shall  be  deemed  to  have  accepted  any  shares  in  the 
company  unless  he  has  testified  his  acceptance  thereof  by  writing 
under  his  hand  in  such  form  as  the  company  from  time  to  time 
directs." 

^^  The  number  of  directors  shall  not  be  less  than  four  nor  more 
than  eight." 

*^  The  following  persons  shall  be  the  first  directors  of  the  com- 
pany :  Sir  0.  P.  Roney,  J.  S.  Adam,  T.  0.  Stock,  P.  Tothill,  and 
C.  H.  Waring,  Esqrs." 

*^  No  person  shall  be  eligible  as  a  director  of  the  company  unless 
he  shall  hold  in  his  own  right  fifty  shares  at  the  least." 

*^  The  directors  shall  cause  minutes  to  be  made  in  books  pro- 
vided for  the  purpose :  (1)  of  all  appointments  of  officers 
made  by  the  directors ;  (2)  of  the  names  of  *  the  directors  *  428 
present  at  each  meeting  of  ^i^otors  and  committees  of 
directors ;  (3)  of  all  orders  made  by  the  directors  and  committees 
of  directors ;  and  (4)  of  all  resolutions  and  proceedings  of  meet- 
ings of  the  company  and  of  the  directors  and  committees  of  the 
directors;  and  any  such  minute  as  aforesaid,  if  signed  by  any 
person  purporting  to  be  the  chairman  of  any  meeting  of  directors 
or  committee  of  directors,  shall  be  receivable  in  evidence  without 
any  further  proof." 

Several  meetings  of  the  directors  were  held.     At  one  held  on 
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3d  of  September,  1861,  a  resolution  was  passed,  which  was  thus 
entered  in  the  minute-book :  — 

"  On  a  calculation  of  the  capital  with  which  the  company  could 
be  started  under  the  contract  for  raising  ore,  proposed  by  Mr. 
Davies,  it  was  found  that  from  7502.  to  1000/.  would  be  sufficient 
for  one  year's  working,  and  seeing  that  660  shares  equal  to  6600/. 
are  subscribed  for  as  follows :  [Here  followed  a  list  of  the  names 
of  fourteen  persons,  with  the  numbers  of  shares  to  be  taken  by 
them  respectively ;  amongst  them  being  the  name  of  the  appellant 
Sir  Cusack  Patrick  Boney  as  taking  100  shares,  but  the  name  of 
the  respondent  Thomas  Osborne  Stock  not  appearing  in  the  list  at 
all]  — Resolved,  after  due  consideration,  to  proceed  forthwith  with 
the  company,"  &c. 

This  minute  so  entered  was  signed  by  the  appellant  Sir  Ousack 
Patrick  Boney  as  chairman ;  as  in  fact  were  all  other  minutes,  the 
appellant  having  attended  every  meeting  and  presided  thereat  as 
chairman. 

The  respondent  Thomas  Osborne  Stock  was  present  at  one 
meeting  only,  viz.,  a  meeting  held  on  the  21st  of  March,  1862, 
when  the  only  business  transacted  was  the  election  of  a  new 

director. 
•  429        *  The  company  having  been  ordered  to  be  wound  up  in 
January,  1863,*  Mr.  Stephen  James  Green,  the  secretary, 
was  examined  before  the  chief  derk  in  August  of  that  year. 

He  stated  as  to  the  minutes  of  the  meeting  on  the  3d  of  Sep- 
tember, 1861,  that  the  names  of  the  parties  subscribing  for  shares 
were  not  set  out  in  the  draft  minutes,  but  were  supplied  from  a 
list  made  out  at  the  time,  and  as  to  the  appellant  Sir  Cusack 
Patrick  Boney,  who  was  present,  by  his  own  direction. 

Mr.  Green,  in  an  affidavit  subsequently  made  by  him,  stated  in 
effect  that  certain  of  the  minutes  i^  the  book,  including  those  of 
the  meeting  of  the  8d  of  September,  1861,  were  entered  up  by 
liim  at  the  commencement  of  the  winding  up  and  then  signed  by 
the  appellant  Sir  Cusack  Patrick  Boney  on  the  deponent's  state- 
ment to  him  that  they  were  correctly  entered  up  and  without 
reading  them.  He  further  stated  that  the  minute  of  the  meeting 
of  the  3d  of  September,  1861,  was  written  up  by  him  from  a  rough 
minute  which  did  not  contain  any  such  list  of  persons  or  amounts 
as  were  contained  in  the  minute ;  that  the  appellant  Sir  Cusack 
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Patrick  Boney  did  not  in  fact  sabscribe  for  one  hundred  shares  as 
there  stated)  and  that  the  statement  had  been  inserted  by  him 
under  a  misconception. 

The  appellant  Sir  Cusack  Patrick  Roney  deposed  (amongst 
other  matters)  that  he  agreed  to  become  a  director  on  the  under^ 
standing  that  Mr.  Plant  was  to  give  him  the  necessaiy  qufdifica- 
tion,  which  he  always  understood  to  be  only  twenty-five  shares ; 
and  that  the  minutes  of  the  meeting  of  the  8d  of  September, 
1861,  as  signed,  were  incorrect  so  far  as  they  represented  that 
he  had  agreed  to  take  one  hundred  shares  in  the  company  ; 
and  *that  the  rough  minutes  of  the  entry  (which  were  *430 
partly  in  his  own  handwriting)  differed  in  omitting  the 
words  '^  as  follows,"  and  the  list  of  names  of  persons  and  num- 
bers of  shares. 

'  Mr.  Plant  deposed  that  he  had  promised  to'  give  each  of  the 
directors  the  necessary  qualification  out  of  the  fully  paid-up  shares 
which  formed  part  of  the  consideration  for  the  purchase  from  him 
in  order  to  start  the  company. 

No  formal  allotment  of  shares  was  ever  made,  nor  was  there 
ever  any  proper  register  of  shareholders ;  but  in  a  list  of  share- 
holders furnished  to  the  creditor  of  the  company,  on  whose  petition, 
the  winding-up  order  was  afterwards  made,  by  the  secretary  in 
December,  1862,  under  a  summons  in  the  Lord  Mayor's  Court,  the 
name  of  the  respondent  Thomas  Osborne  Stock  was  inserted  for 
twenty-five  paid-up  shares,  and  that  of  the  appellant  Sir  Cusack 
Patrick  Boney  for  eight  hundred  paid-up  shares  alleged  to  be  held 
by  him  as  a  trustee  for  Mr.  Plant. 

Under  these  circumstances  the  official  liquidator  placed  the 
name  of  the  appellant  Sir  Cusack  Patrick  Roney  on  the  list  of 
contributories  for  one  hundred  and  that  of  the  respondent  Thomas 
Osborne  Stock  for  fifty  shares ;  and  by  the  orders  under  appeal 
the  Master  of  the  Bolls  affirmed  the  proceeding  as  to  the  appellant 
Sir  Cusack  Patrick  Boney,  holding,  however,  that  the  respondent 
Thomas  Osborne  Stock  was  only  liable  to  have  his  name  on  the 
list  for  twenty-five  shares. 

Mr.  SotUhgate  and  Mr.  Roxburgh^  for  the  official  liquidator, 
referred  to  Stat.  19  A  20  Vict.  c.  47,  §  10,  and  distin- 
guished the  present  case  from  The  Marquis  of  *  Abercorris    *  481 
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Ca%e  (a)  and  Curriers  Oa%e,  (6)     They  referred  also  to  Saunders^s 
Cascj  (<?)  DanielPs  Case,  (c?)  NicoVb  Case,  (e) 

Mr.  Baggallay  and  Mr.  Marten,  for  the  appellant  Sir  Cusack 
Patrick  Boney  and  the  respondent  Thomas  Osborne  Stock,  com- 
mented on  the  cases  referred  to  on  the  other  side,  and  further 
referred  to  Ex  parte  Cotterell.  (^) 

Mr.  SoutKgate,  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  With  regard  to  what  is 
here  attributed  to  Sir  Cusack  Patrick  Boney,  the  burden  is  on  him 
to  deliver  himself;  because  it  is  plain  that  he  has  distinctly  ac- 
knowledged himself  in  writing  to  be  the  holder  of  one  hundred 
shares. 

The  burden  so  lying,  it  is  said  on  his  behalf  that  he  made  this 
acknowledgement  under  a  mistake  and  misapprehension,  and  that 
the  truth  of  tlie  case  was  otherwise.  Upon  this  point  there  is  a 
considerable  body  of  evidence,  which  body  of  evidence  satisfied 
the  Master  of  tlie  Bolls,  as  it  most  clearly  satisfies  me,  that  the 
truth  was  with  the  acknowledgment ;  and  that  It  was  accurately 
stated  by  him,  accurately  admitted  by  him,  that  he  was  the  holder 
of  one  hundred  shares. 

His  appeal,  in  my  judgment,  fails,  and  should  be  dismissed  with 
costs. 

With  regard  to  Mr.  Stock  the  case  may  be  less  plain. 
*  432  *  The  Master  of  the  Bolls  seems  not  to  have  thought  ill 
morally  of  his  case,  and  to  have  considered  that  he  was 
within  the  benefit  of  the  ruling  in  The  Marquis  of  Abercorris 
Case,  (a)  Certainly  the  two  Instances  are  specifically  different. 
The  question,  however,  is,  whether  there  is  not  sufficiency  of  simi- 
larity or  of  identity  to  bring  Mr.  Stock  within  the  principles  on 
which  Lord  Abercorn's  case  was  decided ;  and  I  think  with  the 
Master  of  the  Bolls  that  there  is,  and  that  the  appeal  of  the 
official  liquidator  in  this  respect  fails.  He  may,  however,  take  his 
cost-s  out  of  the  estate. 

(a)  4  De  G..  F.  &  J.  78.  {d)  1  De  G.  &  J.  372. 

(6)  3  De  G.,  J.  &  S.  367.  («)  8  De  G.  &  J.  387. 

(c)  2  De  G.,  J.  &  S.  101.  \g)  82  L.  J.  N.  S.  Ch.  66. 

[832] 


\ 


bonet's  case.  —  stock's  case.  *  432 

The  Lord  Justice  Turner.  —  I  agree  with  the  Master  of  the 
Rolls  as  far  as  respects  Sir  Cusack  Patrick  Roney's  shares. 

According  to  the  terms  of  these  articles  of  association,  the 
minutes,  signed  by  any  person  purporting  to  be  the  chairman  of 
any  meeting  of  directors  or  committee  of  directors,  are  to  be 
receivable  in  evidence  without  any  further  proof.  In  fact,  there- 
fore, the  entry  in  the  minutes  of  the  3d  of  September,  1861,  is 
primd  facie  evidence  against  Sir  Cusack  Patrick  Roney  in  this 
case.  I  think  that  it  is  only  primd  facie  evidence,  but  it  is  quite 
sufficient  to  throw  on  him  the  oniM  of  discharging  himself  from 
the  effect  of  the  evidence.  Whether  he  has  done  so  or  not  depends 
on  tlie  facts  which  are  in  proof  before  us. 

His  case,  as  I  understand  it,  is  this :  that  he  never  agreed  to 
take  more  than  twenty-five  shares  in  this  company,  and 
those  wQre  paid-up  shares.  They  were  to  be  *  supplied  out  *  438 
of  the  eight  hundred  shares  or  the  larger  number  of  shares 
to  which  Mr.  Plant  was  to  be  entitled.  Then  he  says  further  that 
the  eight  hundred  shares  which  were  standing  in  his  name  were 
the  shares  of  Mr.  Plant  and  not  his  own  shares,  and  were  held  by 
him  in  trust  for  Mr.  Plant. 

That  argument  is  met  on  the  other  side  by  Mr.  Green's  evidence 
in  the  early  stage  of  .this  matter  in  August,  1863,  and  by  the 
document  F.  which  is  in  evidence  before  us.  Mr.  Green,  in  his 
evidence,  states  that  the  names  of  the  parties  subscribing  for 
shares  were  not  set  out  in  the  draft  minutes,  but  were  supplied 
from  a  list  made  out  at  the  time,  being  document  F.  Mr.  Green 
says  that  he  made  out  that  list  as  to  numbers  1  to  8,  which  do 
not  include  Sir  Cusack  Patrick  Roney,  from  the  written  applica- 
tions for  shares  of  the  persons  represented  by  those  numbers 
respectively ;  and  that  as  to  the  next  three,  —  one  of  whom  was 
Sir  Cusack  Patrick  Roney  for  100  shares,  —  he  made  out  the  list 
from  the  direction  of  the  three  gentlemen  in  question  themselves. 
Mr.  Green  expressly  swears,  therefore,  that  he  had  the  direction 
of  Sir  Cusack  Patrick  Roney  to  put  him  down  as  a  subscriber  for 
100  shares. 

That  evidence  is  met 'thus.  It  is  said  that  Mr.  Green  has  in  a 
subsequent  affidavit  stated  that  he  acted  under  a  misconception, 
and  that  Sir  Cusack  Patrick  Roney  did  not  say  tliat  he  would 
subscribe  for  100  shares,  but  said  that  he  would  subscribe  100/. 
towards  the  sum  required  to  start  the  mine.     But  in  my  judgment 
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the  facts  of  the  case  bear  out  the  original  representation  made  by 

Mr.  Green  in  bis  original  evidence,  and  not  the  representation 

which  is  contained  in  his  affidavit.     I  do  not  find  throngh- 

*  434    out  the  whole  course  of  the  proceedings  in  this  *  case  that 

there  was  any  such  transaction  as  a  loan  by  Sir  Cusack 
Patrick  Roney  of  100/.  to  the  company.  There  is  nothing  more 
than  several  advances  amounting  in  the  whole  to  250Z.,  the  exact 
amount  payable  in  respect  of  the  twenty-five  shares  for  which,  as 
he  admits,  he  subscribed.  Taking,  therefore,  the  original  state- 
ment, there  is  the  fact  that  Sir  Cusack  Patrick  Roney  did  direct 
Mr.  Green  to  put  him  down  as  a  subscriber  for  100  shares. 

I  think,  therefore,  that  on  that  evidence  there  can  be  no  doubt 
that  he  is  liable  for  the  100  shares* 

The  case  as  to  Mr.  Stock  dei)ends  on  wholly  different  circum- 
stances.  The  question  there  is  whether  he,  having  become  a 
director  of  the  company,  is  liable  for  fifty  shares  which  constitute 
the  qualification  of  a  director,  it  being  admitted  that  he  is  liable 
for  twenty-five  for  which  he  subscribed. 

I  agree  with  the  Master  of  the  Rolls  that  Mr.  Stock  is  not 
liable  for  fifty  shares.  In  my  judgment  these  articles  of  associa- 
tion do  not  as  to  the  qualification  of  fifty  shares  apply  to  the 
directors  who  are  nominated  in  the  articles.  They  prescribe  the 
number  of  the  directors,  and  certain  persons,  among  whom  are 
Sir  Cusack  Patrick  Roney  and  Mr.  Stock,  are  declared  to  be  the 
first  directors ;  and  then  it  is  provided  thus,  ^'  No  person  shall 
be  eligible  as  a  director  of  the  company  unless  he  shall  hold  in  his 
own  right  fifty  shares  at  the  least."  I  think  that  the  word  *^  eli- 
gible "  applies  to  persons  to  be  elected  and  not  to  persons  who, 
by  the  articles  of  association  themselves,  had  been  placed  in  the 
position  of  directors ;  and  in  this  respect  the  present  case 

*  435    appears  to  me   distinguishable  *  from  Currie*%  Ca%ej  (a) 

referred  to  by  Mr.  SouthgatCj  where  the  subscribers  of  the 
memorandum  of  association  were  to  nominate  tlie  directors,  and 
were  held  to  have  nominated  themselves,  and  when  so  nominated 
became  subject  to  the  provisions  of  tlie  articles  of  association. 

I  agree  with  the  Master  of  the  Rolls  in  both  of  these  cases ; 
and  I  agree  with  my  learned  brother  in  respect  of  the  costs  of  the 
official  liquidator.  Mr.  Stock's  costs  will  come  out  of  the  com- 
pany's estate. 

(o)  8  De  G.,  J.  &  S.  867. 
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EYRE  V.  BURMESTER. 

1864.    April  20.    June  25.    Before  the  Lord  Chancellor  Lord  Westbubt, 

A  mortgagor  induced  his  second  mortgagee  to  release  the  mortgaged  estate  in 
consideration  of  the  substitution  of  other  securities ;  and  then  created  a  third 
mortgage  on  the  estate  so  released.  Afterwards  he  created  a  fourth  mort^ 
gage  on  the  estate.  This  mortgage  was  made  with  the  concurrence  of  the 
third  mortgagees,  who  joined  to  postpone  their  security,  and  who  received 
part  of  the  money  raised  on  the  security  of  the  fourth  mortgage  in  part 
discharge  of  the  moneys  due  to  them  upon  their  own  security.  The  mort- 
gagor then  died,  and  it  was  for  the  first  time  discovered  that  the  securities 
substituted  in  the  hands  of  the  second  mortgagee,  and  which  were  the  con- 
sideration for  the  release  executed  by  him,  were  forgeries.  The  fourth  mort- 
gagees sold  the  mortgaged  estate,  and  after  paying  off  the  first  mortgage  retained 
the  surplus  in  part  discharge  of  the  moneys  due  to  them  on  their  security. 
The  net  value  of  the  estate  after  payment  off  of  the  first  mortgage  having 
been  thus  ascertained,  the  second  mortgagee  filed  his  bill  against  the  third 
mortgagees  seeking  to  recover  the  amount  of  that  net  value  from  them,  they 
having  received,  as  above  mentioned,  part  of  the  moneys  raised  on  the 
security  of  the  fourth  mortgage  to  an  amount  exceeding  the  net  value  of  the 
estate :  Held,  that  he  was  not  entitled  to  such  relief. 

This  was  an  appeal  by  the  defendant  John  William  Burmester, 
who  was  one  of  the  registered  public  officers  of  the  London  and 
County  Joint-stock  Banking  Company,  from  a  decree  of  the  Master 
of  the  Rolls,  whereby  his  Honor  granted  with  costs  the  relief 
sought  by  the  bill. 

*The  suit  was  instituted  to  recorer  from  the  bank,  *436 
which,  under  the  circumstances  herein  after  mentioned,  had 
received  a  sum  of  85,0002.,  the  sum  of  17,694/.  as  the  net  value 
(after  satisfying  a  prior  legal  mortgage)  of  an  estate  in  Ireland, 
called  the  Castle  Grace  estate,  which  had  belonged  (subject  to 
that  legal  mortgage)  to  the  late  John  Sadleir,  and,  so  subject,  had 
been  mortgaged  by  him  first  to  the  plaintiff  in  the  suit  Thomas 
Joseph  Eyre  (who  was  the  respondent  on  the  present  appefd),  and 
secondly,  and  under  the  circumstances  hereafter  appearing,  to  trus- 
tees for  the  bank  ;  and  to  make  the  bank  account  for  the  rents  of 
the  estate. 

The  suit  formed  part  of  the  legal  proceedings  uistituted  by  the 
respondent,  when  by  the  death  of  John  Sadleir  he  discovered  the 
position  in  which  the  conduct  of  the  latter  had  placed  him. 
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These  proceedings  had  in  two  preceding  cases,  viz.,  the  cases  of 
JEtfre  V.  McDowell  (a)  and  JEyre  v.  Burmestery  (6)  come  before  the 
House  of  Lords. 

The  circumstances  under  which  the  present  case  arose  were 
identical  with  those  under  which  the  last  mentioned  case  arose, 
the  Castle  Grace  estate  having  been  contained,  together  with  the 
Kilcommon  and  the  Glonmore  estates,  which  were  in  question  in 
that  case,  in  the  mortgages  above  referred  to.  The  difference 
between  the  cases  was,  that  while  at  tlie  time  of  John  Sadleir's 
death  the  position  of  the  Kilcommon  and  the  Clonmore  Estates 
remained  unaltered,  the  Castle  Grace  estate  had  been  mortgaged, 
and  tlie  mortgage  moneys  dealt  with  as  herein  after  is  men- 
tioned. 
*  437  *  So  far  as  it  is  necessary  for  the  purposes  of  this  report 
to  state  them,  the  facts  of  the  present  case  were  as  follows, 
the  statement  being  in  the  main  taken  from  the  judgments  of  the 
Master  of  the  Bolls  and  the  Lord  Chancellor :  — 

On  the  20th  of  October,  1854,  John  Sadleir  conveyed  to  the 
respondent  various  estates  in  Ireland  called  the  Kilcommon,  the 
Clonmore,  and  the  Castle  Grace  estates,  by  way  of  indemnity  to 
secure  him  against  the  insufficiency  of  certain  other  estates,  relying 
upon  which,  and  upon  John  Sadleir's  representations  concerning 
them,  the  respondent  had  advanced  large  sums  of  money.  The 
conveyance  provided  that  so  long  as  John  Sadleir  paid  the  respon- 
dent 3000/.  per  annum,  he  should  be  at  liberty,  either  himself  or 
by  the  hands  of  James  Baron  Kennedy,  to  receive  the  rents  of  the 
estates  thereby  conveyed,  and  James  Baron  Kennedy  was  appointed 
receiver  on  behalf  of  both  John  Sadleir  and  the  respondent.  Out 
of  the  rents  he  was  to  pay,  in  the  first  place,  rates  and  taxes ;  sec- 
ondly, costs  and  expenses,  together  with  5/.  per  cent,  commission 
to  himself;  thirdly,  8000/.  to  the  respondent,  and  the  residue  to 
John  Sadleir. 

At  this  time  John  Sadleir  was  a  shareholder,  director  and  chair- 
man of  the  London  and  County  Joint-stock  Banking  Company, 
which  carried  on  business  in  England,  and  he  so  continued  till  bis 
death  in  February,  1856. 

(a)  9  H.  L.  Cas.  619. 

(6)  10  H.  L.  Cas.  90.  In  Cory  v.  Eyre,  1  De  G.,  J.  &  S.  149,  the  present 
respondent  was  a  defendant  in  respect  of  transactions  arising  out  of  his  con- 
nection with  John  Sadleir. 
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In  June,  1855,  John  Sadleir  was  indebted  to  the  bank  in  a  sum 
exceeding  200,000/.,  and  he  was  desirous  of  borrowing  from  the 
bank  a  further  sum  of  95,0002.,  which  the  bank  consented  to 
advance  on  the  security  of  various  large  estates  in  Ireland 
belonging  to  him,  the  *  particulars  of  which,  and  of  the  in-  *  488 
cumbrances  thereon,  he  had  professed  to  furnish  to  the 
bank.  These  particulars,  however,  contained  no  intimation  of  the 
mortgage  security  to  the  respondent. 

15,000/.,  part  of  the  money  required,  was  advanced  to  John 
Sadleir  in  July.  On  the  1st  of  August,  in  order  to  secure  this  and 
the  further  amc^nt  to  be  advanced,  he  executed  twenty  indentures, 
conveying  the  estates  therein  mentioned  to  the  appellant  and  two 
other  gentlemen  as  trustees  in  trust  to  secure  the  debt  due  to  the 
bank,  and  they  executed  a  deed  of  trust,  dated  the  next  day,  declar- 
ing that  they  stood  seised  of  nil  the  property  upon  trust  to  realize 
the  same,  and  out  of  the  proceeds  to  pay  the  money  due  to  the 
bank  from  John  Sadleir,  and  that  a  more  formal  declaration  of 
trust  should  be  afterwards  executed,  which  was  accordingly  done 
on  the  7th  of  September  following. 

By  this  document  it  was  declared  in  effect  that  the  trustees 
should  stand  seised  and  possessed  of  the  hereditaments  in  ques- 
tion, and  the  moneys  to  arise  from  the  sale  and  realization  thereof, 
and  the  rents  and  other  produce  thereof  until  such  sale  and  real- 
ization, upon  trust  to  sell  the  same  and  receive  the  purchase- 
moneys,  or  so  much  thereof  as  might  not  be  required  to  satisfy  or 
discharge  any  of  the  incumbrances  for  the  time  being  affecting  any 
of  the  hereditaments,  and  might  not  be  received  by  the  person  or 
persons  for  the  time  being  entitled  to  such  incumbrances  respec- 
tively ;  and  to  stand  possessed  of  the  moneys  to  arise  from  the  < 
sale,  or  so  much  of  the  same  moneys  as  should  be  received  by 
them  after  satisfying  or  discharging  thereout  the  several  incum- 
brances aforesaid,  upon  trust  in  the  first  place  to  pay  the  costs, 
charges,  and  expenses  of  and  incidental  to  the  completion 
of  the  several  indentures  of  the  1st  of  *  August,  1855,  and  *  489 
of  the  declaration  of  trust  and  incidental  to  the  trusts ;  and 
to  stand  possessed  of  the  i^sidue  in  trust  for  John  Sadleir. 

By  a  deed  dated  the  following  day,  the  8th  of  September,  1855, 

after  reciting  amongst  other  tilings  that  John  Sadleir  was  indebted 

to  the  bank  in  the  sum  of  287,672/.  75.  Qd.,  carrying  interest  at  5L 

per  cent,  John  Sadleir  assigned  to  the  same  trustees  all  the  moneys, 
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rents,  interest,  and  produce  to  arise  under  the  deed  of  the  7th  of 
September  upon  trust  to  pay  first  the  costs  and  expenses  of  the 
trust,  and  secondly  to  pay  the  sum  of  287,672/.  75.  6d.  due  to  the 
bank. 

Three  of  the  twenty  indentures,  to  which  reference  has  been 
made,  conveyed  lands  subject  to  the  respondent's  mortgi^; 
namely,  the  Kilcommon,  tlie  Clonmore,  and  the  Castle  Grace 
estates. 

Early  in  August,  1855,  Mr.  Stevens,  of  the  firm  of  Messrs. 
Wilkinson  &,  Stevens,  the  solicitors  of  the  bank,  went  to  Ireland 
for  the  purpose  of  registering  the  deeds  of  conveyance  ;  when,  on 
the  18th  of  August,  he  ascertained  from  Mr.  James  Baron  Ken- 
nedy the  nature  and  effect  of  the  deed  of  the  20th  of  October,  1854, 
creating  the  respondent's  incumbrance. 

At  this  time  25,000/.  of  the  mgney  required  by  Jolin  Sadleir 
remained  unadvanced  by  the  bank. 

Mr.  Stevens  telegraphed  to  London  the  news  of  the  respondent's 
incumbrance ;  in  consequence  of  which  the  further  payment  was 
stopped,  and  on  the  same  day  application  was  made  to  John 
Sadleir  on  the  subject.  In  answer  to  this  application  he  assured 
the  bank  that  the  respondent's  incumbrance  was  a  mere 
*  440  collateral  *  security,  and  that  he  would  get  the  respondent 
to  release  the  estate. 

On  the  faith  of  this  promise,  on  the  16th  of  August,  1856,  two 
checks  on  the  bank,  one  for  10,000/.  and  anotlier  for  15,000/.,  were 
handed  to  John  Sadleir,  who  duly  received  the  money. 

On  the  18th  of  August,  the  day  on  which  the  telegraphic  noessage 
arrived  from  Ireland,  and  after  it  had  been  communicated  to  John 
.  Sadleir,  he  applied  by  letter  to  the  respondent  and  asked  him  to 
release  the  three  estates,  and  to  take  in  lieu  thereof  other  securities. 
The  respondent  consented  to  this  change  of  securities,  and  ezecuted 
the  release  of  the  estates,  which  was  dated  the  5th  of  October, 
1855,  and  on  that  day  received  the  securities  agreed  to  be  taken  in 
lieu  of  them. 

Every  one  of  those  documents  was  false.  They  were  all  forged 
by  John  Sadleir  for  the  purpose  of  defrauding  the  respondent,  and, 
by  inducing  him  to  release  the  three  estates,  of  comfdeting  the 
security  to  the  bank. 

The  deed  of  release  ezecuted  by  the  respondent  did  not,  however, 
get  into  the  possession  of  the  bank  or  its  trustees.  It  was  sent  by 
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Mr.  James  Baron  Kennedy  to  John  Sadleir,  mi  bj  him  retained 
until  the  transaction  with  Messrs.  Backhouse  next  herein  after 
mentioned. 

After  tlie  releaae  of  October,  XS55j  had  been  obtained,  and  before 
the  fraud  of  John  Sadleir  wa^  4iscovered,  l^e    contracted  with 
Messrs.  Backhouse  &  Co.,  who  were  bankers  at  Northampton,  for 
the  loan  of  a  sum  pf  89,0722.,  on  the  security  of  the  estates  com- 
prised in  the  mortgage  to  the  bank,  and  including  also  the 
estates  which  had  *  been  released  by  the  respondent.    The   *  441 . 
bank  joined  in  this  mortgage,  which  was  dated  81st  of 
December,  1855.     Of  this  sum  of  89,072Z.,  86,000/.  only  was 
actually  paid  in  money  by  Messrs.  Backhouse,  and  of  this  85,000{. 
was  paid  by  direction  of  John  Sadleir  to  the  bank,  and  IQOOZ.  was 
paid  to  John  Sadleir  himself. 

John  Sadleir  died  by  his  own  hand  in  February,  1856,  abd  oq 
his  death  all  his  frauds  and  forgeries  were  revealed.  The  rents 
of  the  Castle  Grace  estate,  anterior  to  the  discovery  of  these 
frauds  and  forgeries,  the  repayment  of  which,  as  has  been  stated, 
formed  part  of  the  respondent's  claim  in  this  suit,  had  been 
received  by  the  receiver  during  John  Sadleir's  life  aijid  paid  over 
to  him. 

Messrs.  Backhouse,  when  the  fraad  of  J6hn  Sadleir  h^d  been 
discovered,  but  before  any  proceedings  had  been  taken  by  thj9 
respondent,  sold  the  estates  comprised  in  their  security  under  an 
order  of  the  Landed  Estates  Court  in  Ireland,  and  after  payment 
off  of  the  prior  incumbrancer  who  held  the  legal  estate,  the  resi- 
due of  the  purchase- money  of  tilie  particular  estate  in  question, 
namely,  the  Castle  Grace  estate,  amounting  to  17,694/.,  was  re- 
ceived by  Messrs.  Backlio^se. 

The  respondent  sought,  and  as  the  Master  of  the  Bolls  decided 
properly  sought,  to  recover  this  sum  from  the  London  and  County 
Joint-stock  Banking  Company,  they  having  received  35,000/.  under 
the  circumstances  herein  before  mentioned ;  and  it  was  fjrom  thp 
decision  thus  made  that  this  appeal  was  brought. 

Mr.  W.  M.  James  and  Mr.  Beales  appeared  for  the  respondent. 

^The  AUamey-Qeneral  (Sir  B.  Palmer),  Sir  Hugh  *442 
Oaimsy  and  Mr.  Surrage,  for  the  appellant. 
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The  following  authorities  were  referred  to,  viz. :  — 

On  the  part  of  the  respondent :  Eyre  v.  BurmesteTj  (a)  Bridg- 
man  v.  Oreeny  (6)  Huguenin  v.  Baseley,  (<?)  Scholefield  v.  Tern- 
plevy  (i)   Wall  v.  Cockerelly  (e)  and 

On  the  part  of  the  appellant :  Phillips  v.  PhillipSy  (jg)  Tkam- 
dike  V.  J7unt,  (A)  Knight  v.  Majbribanks.  (i) 

June  26. 

The  Lord  Chancellor.  —  In  the  former  case  between  the  par- 
ties to  the  present  record,  the  House  of  Lords  decided  that  the 
release,  dated  the  5th  of  October,  1855,  which  had  been  obtained  by 
John  Sadleir  from  the  then  appellant,  Mr.  Eyre,  by  a  gross  fraud, 
was  void  as  between  Mr.  Eyre,  who  is  the  present  plaintiff,  and 
John  Sadleir,  and  that  it  had  no  operation  in  favour  of  the  Lon- 
don and  County  Bank  by  estopping  Mr.  Eyre  from  'claiming  the 
benefit  of  his  security  in  priority  to  that  of  the  bank. 

The  Master  of  the  Bolls  appears  to  have  thought  that  the  decree 
made  by  him  in  the  present  case  was  a  mere  consequence  of  that 
decision,  and  that  the  plaintiff,  Mr.  Eyre,  had  a  right  to  follow 
into  the  hands  of  the  bank  money  paid  to  the  bank  by  John  Sad- 
leir, because  that  money  was  raised  on  the  security  of  one  of  the 
estates  charged  with  the  plaintiff's  prior  incumbrance,  although 
at  the  time  when  such  money  was  borrowed  by  John 
*443  *  Sadleir  and  paid  over  to  the  bank,  the  latter  had  no 
notice  whatever  of  the  firaud  that  had  been  practised  on 
the  plaintiff. 

No  such  consequence  follows  from  the  decision  of  the  House  of 
Lords  or  the  principles  on  which  it  was  founded.  The  House  had 
not  to  consider  the  effect  of  any  dealing,  subsequent  to  and  on  the 
faith  of  &e  release,  between  John  Sadleir  and  a  purchaser  for 
valuable  consideration  without  notice. 

Again,  the  Master  of  the  Kolls  has  treated  the  mortgage  by 
John  Sadleir  to  the  Messrs.  Backhouse  as  if  it  had  been  a  sale  to 

(a)  10  H.  L.  Cas.  90.  (c)  14  Yea.  273,  288. 

(b)  2  Yea.  Sen.  627 ;  Wilmot,  58.  (d)  Johns.  156 ;  4  De  6.  &  J.  429. 
(e)  8  De  6.,  F.  &  J.  737 ;  10  H.  L.  Cas.  229. 

{g)  4  De  G.,  F.  &  J.  208.  (0  2  Mac.^  G.  10. 

(A)  3  Be  G.  &  J.  663. 
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the  latter  by  the  trustees  of  tlie  bank.  That  is  not  the  nature  of 
the  transaction.  From  some  accident  the  facts  do  not  appear  to 
have  been  accurately  stated  to  the  Master  of  the  Bolls. 

[His  Lordship  then  stated  the  facts  in  question  and  those  relat- 
ing to  the  subsequent  sale  of  the  estate  to  the  effect  of  the  state- 
ment o(  them  above  given,  and  proceeded  thus :  — ] 

The  equity  of  the  present  bill  is  supposed  to  be  this,  that  the 
plaintiff,  having  lost  his  right  to  follow  the  estate  so  sold,  is 
entitled  to  reclaim  from  the  bank  the  sum  of  17,6947.,  which  he 
alleges  represented  that  part  of  the  value  of  the  estate  still  sub- 
ject to  his  prior  security  in  equity,  out  of  the  85,0002.  received  by 
the  bank  from  John  Sadleir. 

The  Master  of  the  Bolls,  as  I  have  said,  has  treated  this  mort- 
gage by  John  Sadleir  to  the  Messrs.  Backhouse,  in  which  tlie  bank 
and  the  trustees  of  the  bank  joined  as  if  it  had  been  a  sale  made 
by  the  trustees  of  the  bank  under  the  power  contained  in  their 
own  security,  and  as  if  the  trust  declared  by  that  security 
imposed  on  *  the  trustees  of  the  bank  the  obligation  of  pay-  *  444 
ing  in  the  first  instance  the  prior  incumbrancer. 

That,  however,  as  I  have  also  said,  is  not  the  nature  or  effect  of 
the  deed  of  December,  1855.  The  deed,  a  copy  of  which  I  have 
before  me,  is  a  simple  mortgage  by  John  Sadleir  to  the  Messrs. 
Backhouse,  in  which  the  bank  joins  merely  for  the  purpose  of 
postponing  its  own  security  to  the  security  of  the  Messrs.  Back- 
house. The  deed  proceeds  upon  a  contract  of  borrowing  by  John 
Sadleir  of  the  Messrs.  Backhouse,  and  upon  an  agreement  by  the 
bank  to  assist  John  Sadleir  in  that  transaction  by  postponing  its 
own  security  to  the  extent  of  tlie  property  comprised  in  the  secu- 
rity  given  by  this  deed  to  the  Messrs.  Backhouse. 

The  money,  therefore,  is  simply  money  received  by  John  Sadleir 
and  paid  over  by  him  to  the  bank,  his  creditor,  band  fide  j  so  far  as 
the  bank  was  concerned.  The  bank  had  no  knowledge  of  the 
fraud  which  had  been  practised  in  obtaining  the  release  at  the 
time  when  this  mortgage  to  the  Messrs.  Backhouse  was  made  and 
at  the  time  when  the  85,000/.  was  received. 

It  was  ingeniously  put  in  argument  by  Mr,  JameSj  that  the 
money  was  obtained  by  the  use  of  a  fraudulent  instrument,  and 
that  the  person  who  had  suffered  by  that  use  of  the  fraud  which 
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liad  been  practised  upon  him  had  a  tight  to  pursue  that  which  was 
obtained  bj  means  of  that  fraud.  That  might  have  been  perfecilj 
right  if  tlie  money  had  been  still  in  the  hands  of  the  Messrs.  Back- 
house or  in  the  Incumbered  Estates  Court.  The  plaintiff  might 
then  have  had  a  right  to  say  that  he  was  still  the  prior  incum- 
branced ;   and  although  he  could  not  have  recovered  against  the 

Messrs.  Backhouse,  as  purchasers  for  valuable  consideration 
*445    on  the  faith  of  his  release,  *  any  thing  to  the  prejudice  of 

their  security,  yet  he  might  have  pursued,  subject  to  that 
right,  the  whole  of  the  property  that  was  comprised  in  the  release, 
and  also  in  the  mortgage  to  the  Messrs.  Backhouse. 

But  that  is  not  the  transaction.  The  plaintiff  admits  that  be 
cannot  follow  the  estate.  He  admits  that  he  has  no  claim  against 
the  Messrs.  Backhouse,  but  he  seeks  to  have  repaid  to  him  money 
which  was  bond  fide  received  by  the  bank  from  its  debtor  John 
Sadleir.  The  plaintiff  might  just  as  well  have  asserted  the  right 
to  reclaim  from  any  other  creditor  of  John  Sadleir  —  his  wine- 
merchant  or  his  tailor — money  that  had  been  paid  by  John 
Sadleir  to  such  creditor.  The  money  was  borrowed  by  John  Sad- 
leir from  the  Messrs.  Backhouse,  and  the  money  was  bond-fide^  so 
far  as  the  bank  was  concerned,  paid  by  John  Sadleir  to  the  bank ; 
and  there  is  no  possible  relation  in  which  the  bank  stands  to  the 
plaintiff  to  entitle  tlie  latter  to  recover  any  portion  of  that  money. 
It  is  merely  the  case  of  there  being  three  incumbrancers,  one  who 
does  not  appear,  who  has  the  legal  estate ;  the  plaintiff,  who  in 
equity  is  in  reality  the  second  incumbrancer ;  and  the  bank,  which 
is  the  third  incumbrancer.  Then  the  mortgagor,  tlie  owner  of 
the  equity  of  redemption,  joining  with  the  third  mcumbrancer, 
who  postpones  his  security,  creates  It  further  mortgage  based  upon 
a  contmct  for  a  furtlier  loan  to  the  owner  of  the  equity  of  redemp- 
tion ;  and  out  of  the  money  so  received  by  him  he  pays  a  portion 
to  the  third  incumbrancer,  in  part  discharge  of  his  incumbrance. 
That  does  not  entitle  the  second  incumbrancer  in  any  view  of  the 
case  to  claim  that  money ;  and  when  the  question  of  the  fraudu- 
lent dealing  is  imported  into  the  case,  the  answer  to  that  is,  that, 
at  the  time  when  the  money  was  received,  the  bank  who  received 

it,  being  bond  fide  creditors  of  John  Sadleir,  knew  nothing 
*  446    at  all  with  *  regard  to  the  fraud  of  Sadleir,  or  tlie  fjraudu- 

lent  use  made  of  it  by  him. 
With  regard  to  the  rents  of  the  estates  which  are  also  claimed 
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bj  the  bill,  the  evidence  eomeB  to  this :  that  the  Castle  Grace 
estate,  tpgether  with  several  other  estates,  was  subject  to  a  re- 
ceiver, and  that  the  whole  of  the  rents  anterior  to  tlie  discovery 
of  the  fraud  which  came  to  the  hands  of  the  receiver  were  paid 
over  to  Sadleir.  I  am  unable  to  discover  that  any  sum  of  money 
has  been  received  by  the  bank  which  the  incumbrancer,  Mr.  Eyre, 
can  claim  to  recover.  It  was  put  in  ailment  on  the  ground  that 
money  had  been  received  by  tiie  bank  from  the  receiver,  who  waa 
bound  to  apply  it  according  to  the  priorities  of  the  mcumbrancersi 
and  that  therefore,  as  be  would  have  been  bound  to  recognize  the 
plaintiff  as  a  prior  incumbrancer,  the  plaintiff  now  has  a  right  to 
ibe  restitution  of  that  money.  *  The  evidence,  however,  displaces 
the  argument,  showing  as  it  does  that  all  the  moneys  received 
by  the  receiver  were  paid  over  to  John  Sadleir,  and  that  no  part 
of  them  was  paid  to  the  bank. 

The  bill  is  founded  upon  a  mistake.  The  decree  of  the  Master 
of  the  Rolls  appears  to  have  been  grounded  upon  an  erroneous 
apprehension  of  the  facts  of  the  case,  and  must  be  reversed ;  and 
the  bill  must  be  dismissed,  with  costs. 


♦  In  the  Matter  of  The  COMPANIES  ACT,  1862 ;   •  447 

AND 

In  the  Matter  of  The  NEW  THEATRE  COMPANY,  LIMITED. 

BLOXAM'S  CASE. 
1864.    JttM  9.    July  1.     Bgfore  Um  Loeds  Jusncis. 

Sliares  in  a  limited  liability  company  were  applied  for,  and  the  applicant  gare  a 
check  for  the  amount  of  the  deposit  to  the  secretary  of  the  company,  with 
a  stipulation  that  if  the  applicant  did  not  get  the  shares  in  a  few  days,  the 
secretary  should  return  him  the  check  or  the  money.  The  shares  were 
allotted  to  the  applicant  two  days  afterwards*  and  his  name  was  entered  as 
that  of  an  allottee  in  one  of  the  company^s  books ;  no  issue  of  the  sharesi 
howerer,  or  notification  of  their  allotment,  was  made  to  him ;  nor  did  he  pay 
the  additional  amount  payable  on  the  shares  on  their  allotment.  The  com- 
pany being  wound  up  under  the  Companies  Act,  1862 :  — 

Hdd,  by  the  Lord  Justice  TuurER,  affirming  the  decision  of  the  Master  of  the 
Rolla  (kanianU  the  Liord  Justice  Khioht  Bbucx),  that  t^  applicant  was 
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properly  pUced  on  the  list  of  contributories,  the  contract  between  the  com- 
pany and  the  applicant  having  become  perfect  and  binding  upon  the  latter 
when  the  allotment  waa  madei  and  notice  of  the  allotment  not  being  necessaiy 
to  perfect  the  contract. 

This  was  an  appeal  motion  by  Mr*  O.  F.  Bloxam,  seeking  the 
reversal  of  an  order  made  by  tiie  Master  of  the  Bolls  upon  an 
adjourned  summons  in  the  winding  up  of  the  above-mentioned 
company,  under  the  Companies  Act,  1862,  settling  the  appellant 
on  the  list  of  contributories  in  respect  of  one  hundred  shares. 

The  case  in  the  Court  below  is  reported  in  the  88d  volume  ol 
Mr.  Beavan's  Eeports,  (a)  where  the  facts  are  stated. 

For  the  purposes  of  this  report  tlie  facts  of  the  case  and  the 
scope  of  the  arguments  sufficiently  appear  from  the  judgment  of 
Lord  Justice  Tdrneb. 

Mr.  Boxburgh  appeared  for  the  appellant,  and 

"•   Mr,  Selwyn  and  Mr.  Btavan^  for  tlie  official  liquidator. 

*  448        *  CarmichaeVs  Case^  (V)  TeUancTi  CasCj  (c)  and  Cooh- 
ney*9  Cast  (d)  were  referred  to. 

Judgment  reserved. 

July  1. 

The  Lord  Justice  Turner.  —  Tliis  was  a  motion  to  set  asid^ 
an  order  of  the  Master  of  the  Bolls,  by  which  the  appellant  has 
been  put  on  the  list  of  contributories  of  a  company  for  one 
hundred  shares. 

The  company  was  a  limited  liability  company,  with  a  capital  of 
125,000/.  in  5000  shares  of  252.  each,  and  by  the  terms  of  the 
prospectus,  12.  per  share  was  to  be  paid  by  way  of  deposit  upon 
the  application  for  the  shares,  and  2/.  per  share  upon  the  allotment 
of  the  shares. 

The  case  stands  thus  upon  the  evidence :  the  appellant  admits 
that  he  applied  for  the  shares,  and  that  on  the  25th  of  April, 
1868,  he  handed  to  the  secretary  of  the  company  a  check  for  1002. 
for  the  deposit  upon  the  shares ;  but  he  says,  and  it  is  not  denied 

(a)  Page  629.  (e)  6  De  G.  &  S.  895. 

(6)  17  Sim.  163.  (d)  26  Beav.  6 ;  3  De  G.  &  J.  170. 
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by  the  secretary  of  the  company,  that  before  the  appellant  handed 
over  the  check  to  the  secretary,  he  asked  the  secretary  when  he  f 
could  have  the  shares,  and  was  told  by  him  that  he  could  have 
them  in  a  few  days,  as  the  company  were  about  to  allot  them,  and 
that  he  then  stipulated  with  the  secretary  before  giving  him  the 
check,  that  if  he  did  not  get  the  shares  in  a  few  days  the  secretary 
should  return  him  the  check  or  the  money.    The  appellant  also 
says,  and  there  is  no  contradiction  of  the  statement,  that 
*  on  the  27th  of  April,  1863,  he  called  at  the  office  of  the    *  449 
company  in  Gornhill  to  inquire  about  the  shares,  and  that 
he  then  found  the  office  closed,  and  no  one  there  from  whom  he 
could  get  any  information.    He  states  further  that  on  making 
further  inquiries  about  the  company,  he  was  informed  that  it  had 
gone  to  pieces,  and  that  no  shares  had  ever  been  issued. 

On  the  other  hand,  it  appears  upon  the  cross-examination  of  the 
secretary,  that  the  shares  were  allotted  on  the  27th  of  April,  and 
that  the  appellant's  name  was  entered  in  the  register  of  allotted 
shares,  and  that  there  was  a  regular  register  of  shares;  but  he 
could  not  say  whether  the  appellant's  name  was  entered  in  it; 
that  he  paid  the  appellant's  check  into  the  bank  on  the  27th  of 
April,  the  day  of  the  allotment,  and  that  some  shares  were  issued, 
but  none  were  issued  to  the  appellant.  He  further  states  that  the 
company  left  their  office  in  Cornhill  on  the  25th  or  27th  of  April ; 
that  the  meeting  for  the  allotment  was  held  at  Westminster ;  that 
he  cannot  say  that  the  company  was  not  virtually  defunct  when  it 
left  Cornhill,  but  he  says  that  it  removed  to  the  Theatre  Boyal, 
Westminster,  because  it  was  more  convenient,  and  that  a  notice 
was  put  on  the  door  at  Cornhill,  stating  where  the  office  of  the 
company  had  been  removed  to. 

In  this  state  of  circumstances  there  was,  in  my  judgment,  a 
binding  obligation  on  the  part  of  the  appellant  to  complete  and 
conclude  the  agreement  on  his  part  to  take  the  shares. 

When  he  paid  the  1002.  he  knew  that  the  shares  had  not  been 
allotted.  There  were  two  things  then  remaining  to  be  done  before 
he  could  get  the  shares,  —  one  on  the  part  of  the  company, 
the  other  on  the  part  of  the  appellant.  *  The  company  had  *  450 
to  make  the  allotment,  and  the  appellant  had  to  pay  the  2/. 
per  share  which  was  payable  on  the  allotment  being  made.  The 
company  made  the  allotment ;  and  upon  this  being  done  the  con- 
tract was  no  longer  executory.    It  was  executed  on  the  part  of  the 
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Company,  and  the  appellant  cannot,  I  think,  )*ecede  from  it.    It 
>  then  became  the  appellant's  dat j  to  pay  the  21.  per  share.    This 
he  failed  to  do ;  but  he  cannot,  I  think,  set  up  his  own  default  to 
discharge  him  from  the  contract* 

It  was  said  on  his  part  that  he  had  no  notice  of  the  allotment, 
and  that  notice  ought  to  have  been  given  to  him ;  but  looking  at  the 
case,  without  reference  to  the  express  stipulation  made  by  the  appel^ 
lant,  I  think  that  the  contract  became  perfect  and  binding  upon 
the  appellant  when  the  allotment  was  made,  and  that  notice  of  the 
allotment  was  not  necessary  to  perfect  the  contract,  more  especially 
as  the  appellant  knew  that  the  allotment  was  about  to  be  made. 

As  to  the  express  stipulation  made  by  the  appellant,  I  think 
that  it  must  be  understood  to  have  had  reference  to  the  shares 
being  allotted  to  him,  and  not  to  being  actually  delivered  to  liim ; 
as  he  must  of  course  have  known  that  he  could  not  have  the 
shares  without  paying  what  would  be  due  upon  the  allotment  of 
them.  There  does  not  appear  to  have  been  any  fraud  practised 
upon  the  appellant,  in  order  to  induce  him  to  purchase  these 
shares.  It  appears  from  his  own  evidence  that  the  purchase  was 
a  speculation  on  bis  part ;  and,  as  it  has  in  my  judgment  become 
binding  upon  him,  I  tliink  he  must  abide  by  it.  I  have  little  doubt 
that  the  true  state  of  tlie  case  is,  that  the  appellant  held  back 
from  paying  the  22.  per  share  in  order  that  he  migh£  see  how  the 
speculation  would  turn  out ;  otherwise  he  would  of  oourse 
*  451  have  *  demanded  the  repayment  of  the  100^  Carmichaers 
Coie,  (a)  which  was  cited  on  his  part,  has  no  application  to 
this  case :  in  that  case  there  had  been  no  definite  agreement  to 
take  any  number  of  shares,  and  no  undertaking ;  no  deposit  was 
made,  and  what  was  said  about  the  allotment  had  reference  to  this 
circumstance. 

On  the  whole,  I  think  this  appeal  should  be  dismissed,  and  with 
costs. 

The  Lobd  Justice  Knight  Bruce.  —  I  am  not  quite  satisfied  in 
this  case :  but  the  judgment  of  the  Lord  Justice  necessarily  affirms 
the  order  of  the  Master  of  the  Bolls ;  and  as  the  inclination  of  my 
opinion  was  rather  against  the  appellant,  I  think  I  ought  not  to 
dissent  from  the  manner  of  dealing  with  the  case,  and  the  costs 
which  the  Lord  Justice  has  proposed. 

(a)  17  Bim.  168. 
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♦F0R8TER  V.  RIDLEY.  •462 

1864.    Jnlj  2,  4,  5.    Before  the  Lobds  Jubtzobs. 

CircumstanoeB  under  which  the  Court  making  to  executors  and  trustees  an 
allowance  for  trouble  and  lostf  of  time  in  managing  the  testator^s  leasehold 
property  and  carrying  on  hia  btniness,  fixed  the  amount  itself,  without  direoi« 
ing  an  inquiry. 

This  was  an  appeal  from  a  decretal  order  made  by  his  Honor 
the  Master  of  the  Bolls  in  an  administration,  suit,  which  had  been 
instituted  with  the  main  object  of  setting  aside  as  between  cestuu 
que  trustent  and  trustees  a  certain  indenture  dated  the  9th  of  May, 
1861. 

As  the  result  of  the  litigation  between  the  parties,  —  which  the 
Lord  Justice  Kniqht  Bruce  in  his  judgment  characterized  as  a 
'^  calamitous  litigation,  which  out  of  Court,  as  well  as  in  Court,  has 
occupied  a  considerable  time,"  the  Lord  Justice  Turner  express- 
ing also  his  entire  disapprobation  of  the  suit,  by  the  frame  of  which 
his  Lordship  thought  justice  had  not  been  done  to  the  executors, 
—  their  Lordships  set  aside  the  deed  in  question :  and  the  question 
then  arose  which  is  referred  to  in  the  portions  of  the  judgments  of 
iheir  Lordships  stated  below,  and  on  which  question  alone  it  is 
considered  desirable  here  to  notice  the  case. 

Mr.  Seltvf/rij  Mr.  Baggallay^  Mr.  Hobhomey  Mr.  Nalder^  Mr.  Q-. 
X.  Biusellj  and  Mr.  Jesselj  appeared  for  the  various  parties  to  the 
suit. 

The  Lord  Justice  Knight  Bruce.  —  Then  comes  the  question 
whether  the  executors  should  have  any  allowance  for  their  trouble 
and  loss  of  time  in  managing  the  testator's  leaseholds  and  carry- 
ing  on  his  business  for  the  space  of  time  —  two  years,  I 
think  —  *  during  which  they  did  so :  and  the  circumstances  *  458 
are  such  and  so  peculiar,  and  so  much  took  place  on  the 
subject,  that  I  think  there  should  in  this  particular  case  be  some 
allowance. 

In  many  cases  where  such  an  allowance  is  thought  necessary  an 
inquiry  is  directed.  But  I  think  we  have  seen  enough  here  to  saj 
that  to  direct  an  inquiry  in  this  case  would  be  to  add  to  the  grier- 
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0U8  calamity  which  this  suit  has  already  been,  and  will  probably 
yet  be.  Thinking  there  ought  to  be  some  allowance,  we  think  it 
right  to  fix  the  amount  ourselves,  and  we  declare  that  the  execu- 
tors ought  to  be  allowed  out  of  the  estate  120Z.  in  the  whole,  to  be 
divided  equally  between  them. 

The  Lord  Justice  Turner.  —  The  position  of  the  case  in  respect 
of  the  question  of  the  allowance  to  the  executors  and  trustees  is, 
that  the  parties  entitled  to  three-fourths  of  the  property  desired  the 
executors  and  trustees  to  carry  on  the  business ;  and  I  do  not  see 
what  could  have  been  better  than  so  to  do,  until  the  young  man 
reached  twenty-one.  I  tliink,  therefore,  that  an  allowance  ought 
to  be  made  for  the  loss  of  time  and  trouble  by  the  executors  and 
trustees  in  carrying  on  the  business  ;  and  I  think  it  is  better  for  us 
to  fix  that  amount  ourselves.  That  course  is  not  a  new  one.  I 
have  a  very  vivid  recollection  of  a  case  in  the  Privy  Council,  —  a 
curious  and  complicated  case,  —  where  the  Privy  Council  fixed  a 
certain  share  of  a  business  as  the  amount  to  be  allowed.  I  am 
very  glad  to  adopt  that  case  in  the  Privy  Council  as  a  guide  in  this 
case,  and  we  fix  the  amount  here  at  120Z. 


•  464    *  In  the  Matter  of  The  TRUSTEE  RELIEF  ACT ; 

AND 

In  the  Matter  of  ARMSTON'S  TRUSTS. 
1864.    July  7.    Before  the  Lords  Justices. 

The  Court  has  jurisdiction  to  order  an  unsuccessful  claimant  on  a  fund  paid  into 
Court  under  the  Trustee  Relief  Act,  10  &  11  Vict.  c.  96,  to  pay  the  costs 
of  an  application  for  payment  of  the  fund  out  of  Court. 

This  was  an  appeal  bj  Charles  Whitley  from  an  order  of  Yioe- 
Chancellor  Sir  John  Stuart,  whereby  on  an  adjourned  summons 
his  Honor  decided  that  the  respondent  Thomas  Armston  was  enti- 
tled to  a  sum  of  147Z.  standing  in  Court  in  the  above  matters,  and 
ordered  the  appellant  to  pay  the  costs  of  the  aj^lication. 

The  1-17^.  in  question  was  the  balance  which,  after  satisfaction  of 
their  mortgage  debt,  certein  mortgagees  of  Thomas  Armston,  who 
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had  sold  the  mortgaged  estate  under  their  power  of  sale,  had  paid 
into  Court  in  the  above  matters  under  the  Trustee  Belief  Act,  10 
&  11  Vict.  c.  96,  by  reason  of  the  appellant's  disputing  Thomas 
Armston's  right  to  receive  it.  The  summons  was  taken  out  bj 
Thomas  Armston,  and  sought  payment  of  the  money  to  him.  The 
Yice-Chancellor  ordered  accordingly,  and  the  Lord  Justices  upheld 
this  decision.  The  remaining  question  was  as  to  the  propriety  of 
the  order  as  to  costs. 

Mr.  B(uon  and  Mr.  W.  Pearson  appeared  for  the  appellant,  and 
contended  that  the  Court  had  no  jurisdiction  to  make  the  order 
which  it  had  made  as  to  costs.  The  Act  was  silent  on  the  point, 
and  Be  WoodburrCs  Will  (a)  was  no  authority  in  support  of  the 
present  order. 

*  Mr.  Matins  and  Mr.  Welfordj  for  Thomas  Armston.         *  455 

« 

Mr.  Oslery  for  the  mortgagees. 

Their  Lordships  held  that  the  Court  had  jurisdiction  to  make 
the  order  which  it  had  made  as  to  costs,  and  that  it  had  rightly 
made  that  order.  Funds  paid  into  Court  under  the  Trustee  Belief 
Act  were  so  paid  in  trust  to  attend  the  orders  of  the  Court,  and 
therefore  became  subject  to  the  general  jurisdiction  of  the  Court, 
which  included  a  power  to  order  the  payment  of  costs.  The  case 
must  be  dealt  with  as  on  an  interpleader  bill  filed  by  the  mortga- 
gees as  stakeholders,  the  costs  of  which  would  have  to  be  borne 
by  the  unsuccessful  claimant 

(a)  1  De  G.  A  J.  833. 
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WILSON  V.  ATKINSON. 

1864.    Julj  2,  8.    Before  the  Lords  Justice^. 

On  the  marriage  of  a  widow  who  had  an  illegitimate  daughter,  funds  belonging 
to  her  were  settled  on  trost  for  her  for  life  for  her  separate  use,  without 
power  of  anticipation,  with  remainder  to  her  appointees  by  deed  or  wilU  and 
in  default  of  appointment  for  her  absolutely,  if  she  should  sunrive  her  intended 
husband ;  but  if  she  died  in  his  lifetime  the  fund  was  to  be  held  in  trust  for 
the  persons  who  would  have  been  entitled  under  the  Statutes  for  the  Distribu- 
tion of  the  Effects  of  Intestates  if  she  had  died  intestate  and  without  having 
been  married.  And  it  was  declared  that  her  illegitimate  daughter  should  for 
the  purposes  of  that  trust  be  deemed  to  be  ber  lawful  diild.  The  settlement 
contained  no  express  proTisions  for  children  or  issue.  The  marriage  having 
taken  place,  and  the  wife  having  died  in  the  husband^s  lifetime,  without 
lawful  issue,  and  without  having  made  any  appointment  under  the  power : 
Edd,  reversing  the  decision  of  the  Master  of  the  Rolls,  that  not  the  wife^s 
next  of  kin,  but  ber  illegitimate  daughter,  was  entitled  to  the  trust  funds. 

This  was  an  appeal  by  the  infant  defendant  Jane  Elizabeth 
Hogarth  Atkinson  from  a  decretal  order  of  the  Master  of  the  Bolls, 
whereby  his  Honor  declared  that,  according  to  the  true  construc- 
tion of  an  indenture  of  settlement  made  on  the  marriage  of  Richard 
Wilson  Simpson  and  Jane  Simpson^  the  appellant  was  not,  but  the 
next  of  kin  of  Jane  Simpson,  viz.,  her  mother  the  defendant  Cath- 
erine Atkinson,  and  her  sister  the  defendant  Mary  Ann  Slierrin, 
the  wife  of  the  defendant  Joseph  Slierrin,  w«re,  entitled  to  the 

settled  trust  funds. 
*  456       *  The  case  in  the  Court  below  is  reported  in  the  S3d  voU 
ume  of  Mr.  Beavan's  Reports,  (a) 

At  the  date  of  the  marriage  Jane  Simpson  was  a  widow,  named 
Jane  Wilson,  and  the  appellant  was  her  illegitimate  daughter.  The 
settlement  in  question,  upon  the  terms  of  which  the  case  arose,  was 
an  indenture  dated  the  26tli  of  August,  1868. 

Thei*eby  it  was  declared  that  the  trustees  should  stand  possessed 
of  the  trust  fund  which  with  certain  real  estate  was  settled  on  the 
part  of  Jane  Simpson,  and  the  annual  income  thereof,  upon  trust 
after  the  marriage  to  pay  the  same  to  her  for  her  life  for  her  sole 
use,  separate  and  apart  from  Richard  Wilson  Simpson  or  any 

(a)  Page  586. 
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other  liusband,  without  power  of  anticipation ;  and  that  subject 
thereto  Uie  trustees  should  stand  possessed  of  the  said  trust  fund 
in  trust  for  such  person  or  persons,  for  such  interest  or  interests 
and  generallj  in  such  manner  as  Jane  Simpson,  whether  covert  or 
sole,  by  any  deed  or  deeds  to  be  attested  by  one  or  more  witness 
or  witnesses,  or  by  her  last  will  and  testament,  or  any  codicil  or 
codicils  thereto,  should  appoint,  and  that  in  default  of  or  subject  to 
such  appointment  the  trustees  should  stand  possessed  of  the  trust 
fund  in  trust  for  Jane  Simpson  absolutely  in  case  she  should  sur- 
vive Richard  Wilson  Simpson,  her  said  intended  husband ;  but  in 
case  she  should  die  in  the  lifetime  of  Richard  Wilson  Simpson,  her 
said  intended  husband,  then  '^  in  trust  for  such  person  or  persons 
as  under  the  Statutes  for  the  Distribution  of  the  Effects  of  Intes- 
tates would  have  become  entitled  thereto  at  the  decease  of  the  said 
Jane  Wilson,  if  she  had  died  possessed  thereof  intestate  and  with* 
out  having  been  married,  such  persons,  if  more  than  one,  to 
take  as  tenants  in  common  and  in  the  shares  in  *  which  *  45T 
they  would  have  taken  under  the  same  statutes ;  and  it  is 
hereby  declared  that  Jane  Elizabeth  Hogarth  Atkinson,  the  daugh- 
ter of  the  said  Jane  Wilson,  shall  for  the  purposes  of  this  trust  be 
deemed  to  be  the  lawful  child  of  the  said  Jane  Wilson.'^ 

The  settlement  contained  no  express  provisions  for  children  or 
issue. 

Jane  Simpson  died  without  lawful  issue  on  the  26th  of  Septem- 
ber, 1863,  having  made  no  appointment  of  the  trust  fund  or  any 
part  of  it,  and  leaving  her  husband  Richard  Wilson  Simpson  suiv 
viving. 

The  bill  was  filed  by  the  trustees  in  order  to  have  the  rights 
and  interests  of  tlie  appellant  and  the  next  of  kin  in  the  trust 
fund  determined  and  declared. 

Mr,  Shebbeare  appeared  for  the  plaintifis. 

Mr.  Selufyn  and  Mr*  Blackmare^  for  the  appellant.  — The  appel- 
lant is  entitled  to  the  trust  funds  in  question.  The  construction 
put  upon  this  settlement  by  the  Master  of  the  Rolls  would  exclude 
even  legitimate  children  of  Jane  Simpson  from  participation  in 
the  trust  funds.  So  to  construe  any  marriage  settlement  is  in 
itself  unreasonable,  and  so  to  construe  this  particular  settlement 
is  simply  to  strike  out  as  unmeaning  the  declaration  as  to  the 
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9tatu8  of  the  appellant.  That  declaration  must  be  read  in  con- 
nection with  the  next-of-kin  clause,  which  it  immediately  succeeds, 
and  shows  that  that  clause  must  be  construed  as  intended  to 
extend  to  children,  and  then  the  declaration  in  question  puts  the 
appellant  into  that  category.  Moreover,  on  general  principles, 
the  intention  of  the  whole  of  the  instrument  roust  govern  its 
construction:  that  intention  was  to  exclude  the  marital 
*  458  rights  of  *  Richard  Wilson  Simpson  and  any  future  hus- 
bands of  Jane  Simpson,  and  nothing  more;  and  the 
words  ^^ without  having  been  married"  must  be  construed  as 
meaning  either  ^^  without  having  been  married  to  Richard  Wil- 
son Simpson,  her  then  intended  husband,"  or  ^'without  lear- 
ing  a  husband  surviving  her."  In  re  Norman ;  (a)  MiteheU  v. 
Colh^  (li)  appealed  to  the  House  of  Lords  under  the  title  of 
Clarke  v.  CoUe ;  (c)  Day  v.  Barnard,  (i)  Tlie  dictum  of  the 
Master  of  the  Rolls  also  in  Pratt  v.  MatheWj  («)  as  that  case  is 
reported  in  the  Jurist,  (^)  that  "  the  proper  construction  to  put 
upon  the  words  '  unmarried '  or  '  without  having  been  married,' 
is  to  exclude  the  mai*ital  rights,  and  not  any  interest  which  the 
children  might  be  entitled  to,"  is  expressly  in  our  favour.  It  is 
true  that  in  Mr.  Beavan's  Report  (A)  this  expression  of  opinion 
is  limited  to  the  effect  of  the  word  '^  unmarried ; "  but  his  mar- 
ginal note  extends  to  both,  which  renders  it  probable  that  the 
Jurist  report  correctly  represents  what  fell  from  the  Court. 

Sir  Hugh  Caime  and  Mr.  Speed,  for  the  respondents,  the  defend- 
ants Catherine  Atkinson  and  Joseph  and  Mary  Ann  Sherrin. 

The  decision  of  the  Master  of  the  Rolls  is  right,  and  the  next 
of  kin  of  Jane  Wilson  are  entitled  to  the  trust  funds.  That  deci- 
sion does  not  exclude  the  children  of  Jane  Simpson  from  the 
operation  of  the  settlement,  for  under  that  settlement  Jane  Wilson 
had  a  power  of  appointment,  by  means  of  which  she  could  provide 
for  them ;  and  the  declaration  as  to  the  etattis  of  the  appel- 
*459  lant  *was  merely  intended  to  legitimatize  her  for  the 
purposes  of  any  such  appointment,  so  as  to  enable  her  to 
take  thereunder  together  with  lawful  children.    The  words  *'  this 

(a)  S  De  6.,  M.  &  G.  965.  (e)  9  H.  L.  Cu.  601. 

(b)  Johns.  674.  (d)  1  Dr.  &  Sm.  361. 
(0   22  Beay.  828 ;  S.  C.  on  appeal,  8  De  6.,  M.  &  6.  522. 

(g)  Vol.  2,  New  Series,  864,  865*  (h)  Page  884. 
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trust,"  in  the  declaration  in  question,  do  not  refer  to  the  imme- 
diately antecedent  next-of-kin  clause,  so  as  to  extend  the  opera- 
tion of  that  to  children,  —  to  say  nothing  of  the  unlikelihood  of 
children  being  provided  for  in  that  way,  —  but  to  the  general  pro- 
visions of  the  settlement.  As  to  the  argument  from  the  intention, 
the  words  of  the  settlement  are  express  and  distinct ;  and  accord- 
ing to  a  canon  of  construction,  much  commented  on  in  Clarke 
V.  Colls^  (a)  where  the  Lord  Chancellor  Cranworth  and  Lord 
Wensletdale  differed  in  their  opinions,  must  not  be  warped 
unnecessarily.  Marquis  Cholmandeley  v.  Lord  ClirUon^  (h)  Laird 
V.  Tobin,  ((?)  They  exclude,  except  as  claiming  under  an  appoint- 
ment in  their  favour,  even  ligitimate  children  of  Jane  Simpson 
from  participation  in  the  trust  funds :  and  the  appellant,  an  ille- 
gitimate child,  but  who,  for  the  purposes  of  the  trust,  it  is  de- 
clared shall  stand  in  the  category  of  lawful  children,  is  excluded 
also.  Moreover,  the  words  "without  having  been  married" 
mean,  and  only  mean,  "  a  spinster."  There  is  no  authority  for 
any  other  construction.  In  none  of  the  cases  cited  on  the  other 
side  were  there  the  words  in  question:  and  as  to  those  cases,  Day 
V.  Barnard  ((2)  was  a  case  of  a  will,  and  in  all  the  others  there 
was  an  intention  to  provide  for,  and  a  provision  actually  made 
for,  the  children  of  the  intended  wife,  although  not  in  every  view 
of  the  case  an  exhaustive  provision.  As  to  the  dictum  attributed 
to  the  Master  of  the  Bolls  in  the  Jurist  report  of  Pratt  v. 
MatheWy  (e)  the  circumstances  of  that  case  *  show  that  if  *  460 
the  dictum  really  fell  from  the  Court  it  was  quite  obiter ^ 
and  a  discreet  reporter  wonld  have  suppressed  it,  as  it  is  evident 
the  Master  of  l^e  Bolls  did  on  perusing  Mr.  Beavan's  report 
before  its  publication.  Mr.  Beavan's  report  of  the  Master  of  the 
Bolls'  judgment  must  be  taken  as  correct,  and  his  marginal  note 
corrected  accordingly. 

They  also  referred  to  Smith  v.  Smith.  (J) 

Mr,  Selwyn^  in  reply. 

Judgment  reserved. 

(a)  9  H.  L.  Caa.  601.  (d)  1  Dr.  &  Sm.  861. 

(6)  2  J.  &  W.  1,  84.  (e)  2  Jup.  N.  S.  864,  865. 

(c)  1  MoUoy,  648.  {g)  12  Sim.  817. 
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July  8. 

The  Lord  JnsncB  S^nioht  Bbucb.  — ^.This  case  raises  a  qnestiim 
of  construction  upon  the  setUement  made  on  the  marriage  of 
Richard  and  Jane  Simpson. 

The  words  ^'  and  without  having  been  married  "  are  the  part  of 
that  settlement  upon  which  the  difficult/  arises;  and  the  point 
Ivrhich  we  have  to  determine  is,  whether  these  words  ought  to  be 
read  as  signifying  ^^  without  having  been  Aiarried  to  any  one,"  or 
^*  without  leaving  a  husband  living  at  her  death/'  or  lastly,  ^<  with- 
tmt  having  been  married  to  her  then  intended  husband.'' 

The  context  forbids  the  first  of  these  constructions ;  and  this  I 
think,  even  independently  of  the  following  declaration,  viz.,  that 
the  appellant  should  for  the  purposes  of  the  preceding  trust,  which 
was  for  the  next  of  kin,  be  deemed  to  be  the  lawful  child  of  Jane 
Atkinson. 

But  this  latter  clause,  in  my  judgment,  constitutes  an 

^  461    *  eflfectual  and  binding  provision  to  the  benefit  of  which 

the  appellant  is  entitled.    Both  provisions  read  together 

certainly  give  the  appellant  a  right  to  the  fund,  and  she  appears  to 

me  accordingly  entitled  to  succeed. 

The  Lord  Justice  Turner.  —  I  cannot  agree  with  the  decision 
of  the  Master  of  the  Bolls. 

All  these  trusts  arise  under  one  series  of  declarations  in  the 
instrument,  and  the  whole  must  be  taken  together. 

This  consideration  disposes  of  the  argument,  that  by  the  terms 
of  the  trust  for  the  next  of  kin  of  Mrs.  Simpson,  her  lawful 
children  would  have  been  excluded,  and  that  consequently  the 
appellant  also  is  excluded  from  taking.  For  this  trust  cannot  be 
construed  without  taking  into  account  the  declaration  immediately 
following ;  and  there  would  be  no  meaning  in  that  declaration, 
which  is  to  the  efiect  that  the  appellant  for  the  purposes  of  the 
trust  for  next  of  kin  should  be  deemed  a  lawful  child,  if  lawful 
children  themselves  could  not  have  taken  under  that  trust.  That 
declaration  must  therefore,  being  taken  in  connection  with  the 
trust  for  the  next  of  kin,  be  considered  to  explain  the  latter  to 
refer  to  children  as  well  as  other  next  of  kin. 

Even  if  it  be  necessary  to  construe  the  terms  of  the  trust  for 
the  next  of  kin  independently  and  without  qualifying  them  by  the 
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subsequent  declaration,  still  in  mj  judgment  the  trast  for  the  next 
of  kin  ought  not  to  be  so  construed  as  to  exclude  children. 

In  either  view  the  appellant  is  entitled  to  the  funds  in  question. 


•  GARRETT  v.  THE  BANSTEAD  AND  EPSOM  DOWNS    ♦  462 

RAILWAY  COMPANY. 

1864.    July  28.    August  1.    Before  the  Lords  Justicbs. 

By  ,a  contract  between  a  contractor  and  a  railway  company,  under  which  th^ 
former  was  to  execute  the  company^s  works,  it  was  provided  (amongst  other 
things)  that  surplus  chalk  should  be  the  contractor's  property,  and  that  if  the 
contractor  should  in  the  judgpnent  of  the  company's  engineer  fail  in  the  due 
performance  of  the  contract,  the  engineer  might,  by  order  of  the  board  of 
directors,  take  the  further  performance  of  the  contract  out  of  the  contractor's 
hands,  and  employ  for  the  purposes  of  the  contract  such  persons  and  on  such 
terms  and  conditions  as  the  engineer  should  think  fit.  In  alleged  exercise  of 
the  power  conferred  by  the  latter  provision  the  company  resumed  possession, 
and  took  the  further  performance  of  the  contract  out  of  the  contractor's  hands, 
who  thereupon  filed  a  bill  for  an  injunction,  alleging  impropriety  of  conduct 
and  duress  on  the  part  of  the  engineer,  and  that  the  chalk  taken  would,  upon 
the  completion  of  the  works,  become  the  plaintiff's  property  as  surplus, — 
allegations  the  truth  of  which  were  bond  fide  disputed  by  the  company :  HM^ 
that  the  contract  being  one  where,  if  the  company  was  wrong,  the  contractor 
could  be  amply  compensated  in  damages,  whereas  if  the  contractor  were 
allowed  to  resume  work,  the  Court  could  not  enforce  specific  performance  of 
the  contract  in  order  to  compel  the  completion  of  the  works,  the  contractor 
was  not  entitled  to  an  interlocutory  injunction.* 

This  was  an  appeal  by  the  defendants,  the  Banstead  and  Epsom 
Downs  Railway  Company  and  the  London,  Brighton,  and  South 
Ooast  Railway  Company,  from  the  grant  by  his  Honor  the  Vice- 
chancellor  Sir  John  Stuart,  on  the  motion  of  the  plaintiff,  the 
present  respondent,  of  an  injunction  restraining  the  appellants 
from  interfering  with  him  in  the  execution  of  certain  works  which 
were  being  carried  on  by  him  under  a  contract  between  him  and 
the  first-named  appellants,  and  from  removing  from  the  works  any 
chalk,  plant,  and  materials. 

^  Munro  v.  The  Wiyenhoe,  &c.  Railway  Co.,  po»k^  728,  and  notes  to  that 
case ;  Jacomb  v.  Knight,  d  De  G.,  J.  ft  S.  633,  63S,  note  (1)  and  cases  cited. 
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On  the  6th  of  May,  1853,  the  respondent  entered  into  a  contract 
with  the  first-named  railway  company,  whose  undertaking  was 
afterwards  amalgamated  with  that  of  the  other  appellants,  the 
London,  Brighton,  and  South  Coast  Railway  Company,  for  the 
construction  of  the  Banstead  Company's  works. 

The  contract  in  question  provided,  amongst  other  things, 
*463  that  the  respondent  should  purchase  the  land  *  requisite 
for  the  railway;  that  ail  surplus  land,  chalk,  and  flints 
should  be  his  property  ;  that  he  would  make  and  finish  the  rail- 
way in  conformity  with  the  plans  provided  by  and  to  the  satisfac- 
tion of  the  company's  engineer  for  the  time  being,  and  would 
observe  the  engineer's  directions  with  respect  to  the  performance 
of  the  contract ;  and  that  all  materials  and  plant  provided  by  tbe 
respondent  for  the  purposes  of  the  contract  and  brought  on  the 
company's  land  should  be  the  property  of  the  company. 

In  its  13th  clause  the  contract  provided,  that  if  the  respondent 
should  become  bankrupt,  or  notoriously  insolvent,  or  should  in  the 
judgment  of  the  company's  engineer  for  the  time  being  fail  in  the 
due  performance  of  the  contract,  the  company's  engineer  might, 
by  order  of  the  board  of  directors,  take  the  further  performance 
of  the  contract  out  of  the  respondent's  hands,  and  might  employ 
for  the  purposes  of  the  contract  such  persons  and  on  such  terms 
and  conditions  as  the  company's  engineer  for  the  time  being 
should  think  fit,  and  the  expenses  to  be  thereby  incurred  on  the 
part  of  the  company  were  to  be  certified  by  the  company's  engi- 
neer for  the  time  being,  and  to  be  paid  by  the  respondent  to  the 
company. 

The  contract  further  provided,  that  all  questions  between  the 
company  and  the  respondent  should  be  referred  to  the  defendant 
Mr.  Banister,  or  him  failing  to  another  person  therein  mentioned; 
that  the  company  would  pay  the  respondent  for  the  complete  per- 
formance by  him  of  the  contract  70,000Z.,  by  certain  instalments, 
and  upon  production  by  him  of  certificates  given  from  time  to 
tiniie  by  the  company's  engineer,  specifying  the  value  of  the  work 

done  by  the  respondent  to  the  engineer's  satisfaction. 
•  464  *  The  bill  alleged  that  the  respondent  had  been  delayed 
in  the  execution  of  his  contract  by  thp  conduct  of  the  com- 
pany ;  that  the  defendant  Mr.  Banister,  who  was  the  engineer  of 
the  company,  had  unfairly  and  improperly  neglected  to  measure 
and  inspect  the  work  done  by  the  respondent  under  the  contract, 
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and  had  refused  to  grant  him  certificates  in  accordance  with  the 
terms  of  the  contract ;  that  the  defendant  Mr.  Banister  had  also 
proceeded  improperly  to  put  in  force  the  13th  clause  of  the  con- 
tract, and  had  violently  taken  possession  of  the  works  which  the 
respondent  was  carrying  on ;  and  that  the  defendant  had  removed 
from  the  works  a  quantity  of  chalk,  which  wonld  upon  tlie  com- 
pletion of  the  works  become  the  property  of  the  respondent  as 
surplus. 

The  bill  prayed  in  effect  —  (1)  a  declaration  that  the  defend- 
ant Mr.  Banister  was  incapacitated  by  his  conduct  towards  the 
respondent  from  acting  as  arbitrator  under  the  contract ;  (2)  an 
injunction  to  restrain  the  appellants  from  taking  possession  of  or 
interfering  with  the  respondent  in  the  execution  of  the  works 
which  were  being  carried  on  by  him  under  tlie  contract,  and  from 
removing  from  the  works  any  chalk,  plant,  or  materials  ;  (8)  an 
account  of  sums  due  to  the  respondent  under  the  contract; 
(4)  an  inquiry  as  to  surplus  land,  chalk,  and  flinty;  (5)  dam- 
ages ;  and  (6)  general  relief. 

Mr.  Bacon  and  Mr.  Fitzhugh  appeared  for  the  respondent,  and 

Mr.  Bolt  and  Mr.  Taylor y  for  the  appellants. 

Waring  v.  The  Manchester^  Sheffield^  and  Lincolnshire  Railway 
Company  (a)  was  referred  to. 

•  The  Lord  Justice  Knight  Bruce.  —  There  may  possi-  *  466 
bly  be  a  case  in  which  the  propriety  of  an  injunction  of  the 
nature  and  to  the  extent  here  asked  for  in  the  position  in  which 
these  parties  are,  and  the  relation  in  which  they  stand  to  one 
another  of  contractor  and  railway  company,  may  be,  although  I 
cannot  at  present  conceive  a  case  in  which  it  could  be,  free  from 
question.  But  to  suppose,  in  a  case  like  this,  where,  if  the  com- 
pany are  wrong,  ample  compensation  in  damages  may  be  obtained 
by  the  contractor,  that  the  company  are  liable  to  have  a  person 
forced  on  them  to  perform  these  works,  to  whom  they  reasonably 
or  unreasonably  object,  whereas  there  would  be  no  reciprocity  if 
the  wrong  were  on  the  other  side  for  the  purpose  of  compelling  the 

(a)  7  Hare,  482 ;  S.  C.  on  appeal,  2  H.  &  T.  250. 
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perfonnaiice  of  the  works,  is  more  than  I  am  able  to  do.  In  my 
judgment,  without  eD|;ering  into  the  merits  of  the  case,  and  ex- 
pressly without  prejudice  to  any  question,  the  injunction  should  be 
dissolved. 

The  Lord  Justice  Tubker.  —  In  my  judgment  also  this  injunc- 
tion should  be  dissolved. 

The  ground  upon  which  the  injunction  was  granted  was,  that 
the  company  will,  if  not  restrained  from  so  doing,  improperly 
interfere  with  the  contractor  by  resuming  possession  of  the  works 
and  themselves  undertaking  to  complete  the  contract ;  and  it  was 
not  intended  to  decide  whether  tlie  contract  on  the  part  of  the 
contractor  was  duly  observed  or  not. 

This  is  not  the  time  to  give  any  final  opinion  upon  that 
*  466  subject.  It  is,  however,  worthy  of  remark  that,  on  *  the 
12th  of  April,  1864,  the  contractor  wrote  representing  that 
the  railwajr  would  be  ready  to  open  in  three  weeks :  possession  was 
not  taken  by  the  company  until  the  beginning  of  the  second  week 
in  July,  and  yet  the  railway  was  not  completed  by  the  contractor 
between  the  12th  of  April,  1864,  and  the  time  when  possession  was 
taken.  Circumstances  may  possibly  exist  in  the  case  to  account 
for  that  fact ;  explanations  may  possibly  be  capable  of  being  given 
on  the  part  of  the  contractor  to  show  that  there  was  no  delay  on 
his  part  in  completing  the  contract,  but  that  the  delay  arose  from 
some  acts  done  on  the  part  of  the  company.  In  any  event,  how* 
ever,  this  is  clear,  that  it  is  a  question,  and  a  band  fide  question, 
between  the  plaintiff  and  the  company,  whether  this  contract  has 
or  has  not  been  duly  observed  on  the  part  of  the  plaintiff. 

That,  in  my  judgment,  brings  the  case  into  this  position :  if  the 
contract  has  not  been  duly  observed,  then,  under  its  18th  clause, 
the  company  has  a  right  to  take  the  further  performance  of  the 
contract  out  of  the  contractor's  hands ;  but  it  is  now  a  question  of 
doubt  whether  the  contract  has  been  duly  observed  or  not. 

Then  comes  the  question  of  comparative  injury;  whether  the 
greater  injury  would  be  done  to  the  contractor  by  taking  the  con- 
tract out  of  his  hands,  and  the  railway  company  themselves  com- 
pleting it,  or  whether  the  greater  injury  would  be  done  to  the 
railway  company  by  allowing  the  contractor  to  continue  fhe  com- 
pletion of  his  contract. 

Upon  this  question  of  comparative  injury  I  entertain  no  doubt 
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whatever.  If,  on  the  one  hand,  the  possession  is  given  back  to  the 
contractor,  and  he  is  to  be  allowed  to  complete  his  con- 
tract, and  he  does  not  complete  it,  or  *  completes  it  in  an  *  46T 
improper  and  insufficient  manner,  this  Court  has  no  power 
to  interfere ;  it  cannot  see  to  the  due  completion  of  a  contract  of 
this  kind.  If,  on  the  other  hand,  the  contractor  is  improperly  dis- 
turbed and  turned  out  by  the  railway  company,  he  has  a  perfect 
and  sufficient  remedy  in  damages  against  the  company. 

I  had  at  one  time,  during  the  argument,  some  doubt  upon  the 
question  about  the  chalk ;  but  that  doubt  was  removed  by  my  own 
consideration,  and  from  what  Mr.  Taylor  read  from  the  affidavits. 
The  chalk  may  be  —  I  give  no  opinion  whether  it  is  so  or  not  — 
surplus  chalk  within  the  meaning  of  the  contract;  but  even  on 
that  assumption,  still  as  the  company  had  to  take  possession  and 
the  further  performance  of  the  contract  out  of  the  plaintifTs  hands, 
they  must  have  the  line  on  which  the  railway  is  made  in  their  pos- 
session ;  they  must,  therefore,  take  the  chalk  out,  and  it  must  be 
removed  for  the  purposes  of  the  contract.  Therefore  I  think  the 
injunction  fails  equally  as  to  the  chalk,  and,  upon  the  facts  of 
the  case,  as  also  happened  in  Waring  v.  The  Manchester ^  Sheffield^ 
and  Lincolnshire  Railway  Company ^  (a)  must  be  whoUy  dissolved. 

(a)  7  Hare,  iS2;  2  H.  ft  T.  260. 
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•  468     ♦In  the  Matter  of  The  COMPANIES  ACT,  1862, 

AND 

In  the  Matter  of  The  No.  8  MIDLAND   COUNTIES  BENEFIT 

BUILDING  SOCIETY. 

1864.     July  2.     Before  the  Lord  Chancellor  Lord  Westbury.     July  29. 

August  8.    Before  the  Lords  Justices. 

The  Court  of  Chancery  has  jurisdiction  to  wind  up  a  benefit  building  aode^ 
under  the  Companies  Act,  1862. 

Ttr  the  Lord  Justice  Turner  :  Benefit  building  societies  are  quite  distinct  from 
friendly  and  also  from  industrial  or  provident  societies,  and  are  not  affected 
by  the  provisions  of  the  statutes  regulating  the  latter  two  classes  of  com- 
panies. 

Circumstances  under  which  a  petition  of  rehearing  was  received  on  the  signature 
of  one  counsel  only.* 

This  was  an  appeal  by  William  Blaxland  from  the  refusal  of  the 
Master  of  the  Rolls  to  make  an  order  upon  the  appellant's  petition 
for  winding  up  the  No.  8  Midland  Counties  Benefit  Building  Soci- 
ety under  the  Companies  Act,  1862. 

His  Honor  was  of  opinion  that  the  proper  course  to  pursue,  with 
a  view  to  the  winding  up  of  the  society,  which  was  established  in 
October,  1854,  under  the  Stat.  6  &  7  Will.  4,  c.  82,  and  had  not 
been  registered  under  any  Act,  was  to  register  it  under  the  Indus- 
trial and  Provident  Societies  Act,  1862,  and  proceed  in  the  County 
Court,  as  provided  by  sect.  17  of  that  Act. 

The  appellant  was  a  creditor  of  the  society  for  less  than  500/. ; 
and  it  was  alleged  that  the  society  was  insolvent,  as  also  were 
many  of  its  members.  With  a  view,  therefore,  to  save  expense,  one 
counsel  only  had  appeared  in  support  of  the  petition  in  the  Court 
below ;  viz.,  Mr.  Springall  Thompson,  who  now  applied  to  have  the 
petition  of  rehearing  received  upon  his  signature  only,  citing 
Knowles  v.  Oreenhillj  (a)  Buckeridge  v.  Whalley.  (6) 

The  Lord  Chancellor  acceded  to  the  application,  the  signature 
being  that  of  the  counsel  who  had  argued  the  case  at  the  former 
hearing. 

(a)  3  De  G..  F.  &  J.  713.  (b)  4  De  G.,  F.  &  J.  868. 

^  2  Dan.  Oh.  Pr.  (4th  Am.  ed.)  1479. 
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July  29. 

*The  petition  of  rehearing  now  came  on  to  be  heard  *469 
before  the  Lords  Justices. 

Mr.  Springall  Thompson  appeared  for  the  appellant,  and 

Mr,  Swanstortj  for  the  society. 

The  arguments  turned  mainly  upon  the  provisions  of  the  Indus- 
trial and  Provident  Societies  Act,  1862,  and  the  Companies  Act, 
1862,  §§  81,  99 ;  and  reference  was  also  made  to  Stat.  6  &  7  Will. 
4,  c.  32,  §  4 ;  18  &  19  Vict.  o.  63,  and  also  to  the  following 
cases :  —  lie  Hie  St.  George^ s  Btiilding  Society^  (a)  Re  The  Alfre- 
ton  District  Friendly  and  Provident  Society ^  (6)  In  re  The  Western 
Benefit  Building  Society^  (c)  Re  The  Boncaster  Permanent  Benefit 
Building  and  Investment  Society^  (d)  In  re  The  Sheffield  and  Hal- 
lamshire  Co-operative  Society ,  and  In  re  The  Chatham  Cooperative 
Industrial  Society  (Limited),  (e)  In  re  The  Sherwood  Loan  Com- 
i>«»y.  (jg) 

At  the  close  of  the  arguments,  to  which,  in  the  view  taken  by 
the  Court,  it  is  not  necessary  further  to  advert,  their  Lordships 
reserved  their  judgment,  the  Lord  Justice  Turner  remarking, 
however,  that  he  did  not  feel  much  doubt  as  to  the  society  being 
a  company  within  the  meaning  of  the  Companies  Act,  1862. 

August  8. 

The  Lord  Justice  Knight  Bruce.  — It  may  possibly  be  a  proper 
interpretation  of  the  statutes  which  have  been  discussed, 
to  hold  that  there  *  is  an  existing  jurisdiction  in  this  matter    *  470 
in  the  County  Court.    But  at  any  rate,  jurisdiction  exists, 
in  my  judgment,  in  this  Court,  and  I  think  that  the  petition 
should  be  restored. 

The  Lord  Justice  Turner.  —  This  is  an  appeal  from  a  decision 
of  the  Master  of  the  Rolls.  His  Honor  dismissed  the  appellant's 
petition  on  the  ground  that  this  society  ought  to  be  wound  up 
under  the  Industrial  and  Provident  Societies  Act,  1862,  in  which 
case  the  jurisdiction  would  be  in  the  County  Court. 

I  assume  (without  giving  any  opinion  as  to  whether  it  is  so  or 

(a)  4  Drew.  164.  (d)  11  W.  R.  459. 

(6)  11  W.  R  801.  (c)  38  L.  J.  (N.  S.)  Ch.  737. 

(c)  83  Beav.  368.  (jg)  1  Sim.  N.  S.  165. 
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not)  that  the  Industrial  and  Proirident  Societies  Act  ought  to  be 
applied  to  every  companj  capable  of  being  roistered  under  that 
Act.  Still,  in  my  judgment,  benefit  building  societies  are  quite 
distinct  from  friendly  and  also  from  industrial  or  provident  socie^ 
ties,  and  are  not  affected  by  the  provisions  of  the  statutes  regulat- 
ing the  latter  two  classes  of  companies.  I  am  confirmed  in  this 
conclusion  by  a  note  from  the  registrar  of  friendly  societies,  in 
which  he  states  that  the  Industrial  and  Provident  Societies  Act, 
1862,  does  not  include  benefit  building  societies,  and  adds,  that  the 
Industrial  and  Provident  Societies  Act  is  applicable  only  to  socie- 
ties, the  object  of  which  is  combination  for  labour  or  trade. 

There  must  be  an  .order  for  winding  up  the  society  under  the 
Companies  Act,  1862.  The  appellant  and  the  members  of  the 
society  will  have  their  costs  of  the  petition  and  of  the  appeal  oat 
of  the  estate. 


•  471    •  In  the  Matter  of  The  COMPANIES  ACT,  1862,  and 

In  the  Matter  of  The  EXHALL  COAL  MINING  COMPANY 

LIMITED. 

MILES'S  CASE. 

1864.    November  3.    Before  the  Lords  Justices. 

An  applicant  for  shares  in  a  joint-stock  company  signed  a  form  of  acceptance 
for  200,  and  gave  one  of  the  directors  a  check  for  the  amount  of  the  first  call 
upon  them.  Before  the  check  was  paid  into  the  company's  bankers,  the 
applicant  had  expressed  to  the  director  in  question  his  desire  to  limit  his 
liability  to  fifty  shares,  and  the  check  was  paid  m  with  that  intention.  The 
bankers'  receipt  expressed  (by  accident,  as  was  alleged)  a  payment  in  respect 
of  200  shares.  At  the  next  meeting  of  directors  the  payment  of  5001.  was 
[agreed  to  be  treated  as  a  payment  in  full  of  fifty  shares,  the  remaining 
amount  on  the  150  shares  for  the  present  to  remain  in  abeyance,  and  a  cer- 
tificate of  such  ftiUy  paid-up  shares  was  delivered  to  the  applicant  in  exchange 
for  the  bankers'  receipt,  which  the  applicant  accordingly  gave  np.  No  cer- 
tificate or  letter  of.  allotment  was  erer  made  by,  nor  was  any  call  eiver  made 
upon  or  dividend  paid  to,  the  applicant  in  respect  of  the  150  shares :  ha 
received  a  dividend  in  respect  of  the  fifty  shares  only.  Sabseqoently,  finding 
his  name  on  the  register  for  200  shares,  he  protested,  and  it  was  resolved 
that  the  150  shares  should  be  cancelled,  as  no  calls  were  paid.  The  company 
being  ordered  to  be  wound  up :  HM^  that  the  applieant  was  liable  as  a  con- 
tributory for  fihy  shares  only. 
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This  was  an  appeal  by  the  official  liquidator  of  The  Exhall  Coal 
Mining  Oompany  Limited,  a  company  constituted  under  the  Joint- 
stock  Companies  Act,  1856,  from  an  order  made  by  the  Master  of 
the  Rolls  upon  an  adjourned  summons  in  the  winding  up  of  the 
company  under  the  Companies  Act,  1862,  whereby  his  Honor  held 
the  respondent  Henry  Mil^s  to  be  a  contributory  for  fifty  instead 
of  two  hundred  shares  in  the  company,  for  which  latter  number 
the  appellant  had  put  him  on  the  list. 

The  following  were  the  facts  of  the  case :  — 

In  March,  1862,  the  respondent  was  induced  by  a  Mr.  Malcolm, 
one  of  the  directors  of  the  company,  to  become  a  shareholder; 
and  on  the  10th  of  that  month  he  signed  a  fbrm  of  acceptance  of 
two  hundred  shares  of  102.  each. 

*  On  the  18th  a  call  was  made  of  2/.  10«.  per  share,  and    *  472 
thereupon  the  respondent  gave  a  check  for  500/.  to  Mr. 
Malcolm,  who,  on  behalf  of  the  respondent,  paid  it  in  to  the  account 
of  the  company  at  the  bankers,  and  received  from  them  the  fol- 
lowing receipt :  — 

^*  Received  the  sum  of  6007.  from  H.  Miles,  Esq.,  being  a  call  of 
21.  lOs.  per  share  on  two  hundred  ten  per  cent  preferential  shares 
in  this  company.' ' 

Before,  however,  the  payment  of  the  600/.  into  the  bank,  the 
respondent  had  expressed  to  Mr.  Malcolm  his  desire  to  limit  his 
liability  to  fifty  shares,  and  had  requested  that  gentleman  to  assist 
him  in  so  doing,  and  the  check  was  paid  into  the  bank  with  that 
intention.  It  was  alleged  on  behalf  of  the  respondent  that  the 
form  in  which  the  bankers'  receipt  was  given  arose  from  the  fact 
of  the  bankers  not  having  at  hand  at  the  moment  any  forms  of 
receipts  adapted  to  the  case  of  fully  paid-up  shares. 

On  the  25th  of  March,  when  the  directors  first  met  after  the 
respondent's  communication  to  Mr.  Malcolm,  that  gentleman 
brought  to  their  attention  the  respondent's  desire  to  limit  his 
liability,  and  the  managing  director  made  the  following  entry  in 
the  minute-book  of  the  company :  — 

^^Mr.  Malcolm,  on  behalf  of  Mr.  Miles,  requested,  instead  of 
paying  the  first  call  of  505.  per  share  on  each  of  the  two  hundred 
shares  allotted  and  accepted  by  that  gentleman,  to  pay  5001., 
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being  the  whole  amount  of  fifty  shares  paid  in  full ;  the  remaining 
amount  on  the  one  hundred  and  fifty  shares  for  the  present  to 
remain  in  abeyance." 

No  communication  of  this  entry  was  apparently  made  to  the 
respondent,  but  on  the  26th  of  March  the  managing  director 
•  473  sent  to  Mr.  Malcolm  the  usual  certificate  *  for  ftfty  paid-up 
shares,  and  the  latter  gentleman  forwarded  it  to  the  re- 
spondent "  in  exchange  for  "  the  500/.  check  previously  received. 
The  respondent,  on  his  part,  returned  to  the  managing  director 
the  bankers'  receipt. 

No  certificate  or  letter  of  allotment  was  ever  received  by,  nor 
.was  any  call  ever  made  upon  or  dividend  paid  to,  the  respondent 
in  respect  of  the  other  150  shares.  A  dividend  upon  the  fifty 
shares  alone  was  received  by  him. 

In  the  beginning  of  1863  the  respondent  discovered  that  his 
name  had  been  entered  on  the  register  as  a  holder  of  200  shares, 
whereupon  he  wrote  thus  to  Mr.  Malcolm  :  — 

'^  I  shall  be  anxious  till  I  have  my  name  erased  from  the  Exhall 
share  list  from  2000/.  shares  to  500/.,  viz.,  fifby  paid  in  full  shares, 
which  you  handed  me  last  March,  1862,  when  you  also  assured  me 
that  I  had  nothing  more  to  pay,  and  that  the  transaction  and  the 
responsibility  were  confined  to  that.  I  did  not  ask  you  if  you  had 
put  me  right  on  the  register,  because  I  concluded  you  had.  I 
must  now  ask  you  to  do  qo,  and  to  have  the  goodness  to  write  me 
word,  either  through  the  secretary  or  by  yourself,  that  I  am  on 
the  register  for  fifty  shares  paid  in  full  and  no  more." 

This  letter  was  passed  on  to  the  managing  director,  and  by  him 
a  promise  was  made  to  the  respondent  that  it  should  be  laid  before 
the  directors  at  their  next  meeting. 
On  the  14th  of  April,  1868,  accordingly,  it  was  resolved,  that 
^'  the  150  shares  be  forfeited,  as  no  calls  are  paid." 
*.474        *  This  .  resolution  was  communicated  by  the  managing 
director  to  the  respondent,  who  thereupon  desisted  from 
further  action  in  the  matter. 

The  150  shares  never  having  been  disposed  of  or  allotted  to  any 
other  person,  and  the  company  being  on  the  24th  of  February, 
1864,  ordered  to  be  wound  up,  the  official  liquidator  settled  the 
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respondent  on  the  list  of  contributories  for  200  shares.  The  Mas- 
ter of  the  Rolls,  however,  by  the  order  under  appeal,  decided  that 
he  was  only  a  contributory  in  respect  of  fifty  shares. 

Mr.  Sovihgate  and  Mr.  Wickens  appeared  for  the  appellant, 
and 

Mr.  Seltuyn  and  Mr.  Roxburgh^  for  the  respondent. 

On  behalf  of  the  appellant  it  was  contended,  that  even  if  the 
respondent  had  changed  his  mind  with  reference  to  the  amount  of 
shares  which  he  wished  to  have,  he  had  not  done  so  until  he  had 
become  actually  the  holder  of  200  shares,  for  which  he  was  accord- 
ingly liable  to  be  put  on  the  list  of  contributories.  It  could  not 
be  contended  that  the  150  shares  were  cancelled,  for  nothing  short 
of  an  unanimous  decision  of  the  company  could  have  accomplished 
that.  Nor  could  it  be  contended  that'  they  had  been  effectually 
forfeited,  as  the  provisions  of  the  Joint-stock  Companies  Act, 
1856,  had  not  been  followed. 

Reference  was  made  to  In  re  The  Vale  of  Neath  and  South 
Wales  Brewery  Jointrstock  Company^  Ex  parte  Morgan^  (a)  In  re 
The  Athenceum  Ufe  Assurance  Society^  mchmoncTs  Case^  (()  and 
19  &  20  Vict.  0.  47,  §  9,  Table  B.,  §§  16^19. 

*  On  behalf  of  the  respondent,  it  was  contended  that  the  *  475 
strongest  point  against  him  was  the  form  of  the  bankers' 
receipt ;  but  that  was  explained  by  the  accident  above  referred  to, 
and  was  at  any  rate  cured  by  the  subsequent  delivery  to  him  by 
the  company's  ofiicer  of  the  certificate*  for  fifty  fully  paid-up 
shares.  That  being  so,  the  facts  of  the  case  sufficiently  showed 
he  was  under  no  liability  in  respect  of  llie  150  shares.  If  he  were 
under  any  liability  pow,  he  must  always  have  been  under  such 
liability,  and  yet  the  company  had  never  sought  to  enforce  it 
against  him ;  and  as  they  had  never  done  so,  the  official  liquidator 
was  bound  by  their  laches,  promptitude  being  of  the  very  utmost 
importance,  where  mining  property  was  concerned. 

Reference  was  made  to  Prendergaat  y.  Thirton.  (c) 

(a)  1  De  G.  &  Sro.  760 ;  1  Mac.  &  6.  225. 

(5)  4  K.  &  J.  S05. 

(c)  1  Y.  &  C.  C.  C.  98 ;  18  L.  J.  (N.  S.)  Ch.  268. 
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The  Lord  Justice  Enioht  Bruce.  —  This  is  a  contest  between 
form  and  substancei  in  which  the  Master  of  the  Bolls  has  decided, 
and  I  think  rightly  decided,  in  favour  of  substance  against  form. 

There  is  no  doubt  that  the  respondent  changed  his  views  as  to 
the  number  of  shares  he  would  take.  The  question  is,  whether 
such  his  change  of  mind  was  communicated  in  time  and  duly,  or 
whether  previously  he  had  become  bound  to  take  200  shares. 

In  my  judgment,  before  he  became  so  bound,  legally  or  equi- 
tably, his  change  of  intention  existed,  and  had  been  duly  commu- 
nicated. In  my  judgment,  he  was  never  the  owner  of  more  than 
fifty  shares,  and  consequently  the  present  appeal  is  entirely  with- 
out ground. 

*  476  *  The  Lord  Justice  Turner. — I  am  of  the  same  opinion. 
There  is  no  taint  of  dishonesty  in  the  case.  If  this  gentle- 
man be  made  liable  for  the  whole  200  shares,  such  a  result  would 
be  clearly  contrary  to  his  intention  at  the  time  of  the  transaction. 
And,  indeed,  apart  from  the  banker's  receipt,  there  is  nothing  to 
charge  him  in  respect  of  more  than  fifty  shares.  It  was  Mr.  Mal- 
colm who  paid  the  500Z.  into  the  bank,  and  who  took  the  receipt 
for  it.  But  before  that  money  was  so*  paid  in,  there  had  been  an 
interview  between  the  respondent  and  Mr.  Malcolm,  at  which  the 
respondent  expressed  his  wish  to  have  no  more  than  fifty  shares 
allotted  to  him ;  and  the  money  was  paid  with  that  intention. 
The  company  appears  to  have  assented  to  this  view  of  the  whole 
transaction,  as  is  shown  by  a  dividend  having  been  paid  upon  the 
fifty  shares  only.  The  resolution  which  it  passed  for  the  forfeiture 
of  the  remaining  shares,  if  inoperative  in  itself,  was  a  device 
adopted  by  it  for  setting  the  matter  right. 

Appeal  dismissed  with  ffosts,  the  question  whether  they  were 
to  be  paid  out  of  the  estate  or  not  being  remitted  to  the  Court 
below. 
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*  Mc  paHe  CRABLES  BENJAMIN  GORELY.       •477 
In  the  Matter  of  JOHN  BABEEB,  a  Bankrupt. 

1864.    November  9,  10.    Before  the  Lord  Chancellor  Lord  Wbstbubt. 

The  88d  section  of  the  14  Geo.  8,  c.  78,  is  of  nniversal  and  not  of  locally 
circumscribed  application,  bat  only  applies  to  insurance  moneys  upon  houses 
and  buildings. 

Moneys  paid  in  respect  of  the  insurance  of  trade  fixtures  ar^  not  within  its 
application. 

This  was  an  appeal  by  Charles  Benjamin  Gorely,  the  owner  of 
certain  property  at  Dover,  of  which  the  bankrupt  John  Barker 
was  the  lessee,  and  by  certain  mortgagees  of  the  lease,  from  the 
decision  of  Mr.  Ciommissioner  Goulbubn  on  certain  questions  sub- 
mitted to  the  Court  upon  a  special  case  under  the  provisions  of 
the  Bankruptcy  Act,  1861,  §  66. 

The  precise  terms  of  these  questions  it  is  not  necessary  for  the 
purposes  of  this  report  to  refer  to  in  detail.  It  is  sufficient  to  say 
that  they  had  reference  to  the  mode  in  which,  as  between  the 
yarious  parties  to  the  appeal,  were  to  be  applied  certain  moneys 
which  had  been  paid  by  certain  insurance  companies  partly  in 
respect  of  the  demised  property  which  had  been  burnt  down,  and 
partly  in  respect  of  certain  trade  fixtures  upon  the  property  which 
had  been  burnt  with  it,  such  fixtures  having  been  provided  by  the 
bankrupt,  and  he  being,  under  one  of  the  covenants  in  his  lease, 
bound  to  deliver  them  up  to  the  lessor  on  the  determination  of  the 
lease. 

The  main  question  argued  was  upon  the  construction  of  the 
reamble  to  and  the  88d  section  of  the  Stat.  14  Geo.  8,  c. 
78,  which  are  respectively  set  out  below,  (a)  and  the  •  Stat.    *  478 

(a)  Stat.  14  Greo.  3,  c  78,  preamble :  '*  Whereas,  an  Act  of  Parliamentt 
made  and  passed  in  the  twelfth  year  of  his  present  Majesty's  reign,  intituled,  an 
Act  for  the  better  regulation  of  buildings  and  party-walls  within  the  cities  of 
London  and  Westminster,  and  the  liberties  thereof,  and  other  the  parishes, 
precincts,  and  places  in  the  weekly  bills  of  mortality,  the  parishes  of  Saint 
Mary-le-bon  and  Paddington,  Saint  Pancras,  and  Saint  Luke,  at  Chelsea, 
in  the  county  of  Middlesex;  and  for  the  better  preventing  of  mischiefs  by 
file  within  the  said  cities,  liberties,  parishes,  precincts,  and  places;  and  for 
amending  and  reducing  the  laws  relating  thereto  into  one  Act,  and  for  other 
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7  4  8  Vict.  c.  84,  and  18  &  19  Vict.  c.  122,  so  far  as  they  respec- 
tively except  from  the  general  repeal  of  the  Statute  of  14  Geo.  3, 
the  88d  section  thereof. 

*  479  *  Mr.  F.  Meadows  White  for  the  appellants,  referring  to 
Stat.  12  Geo.  3,  c.  73,  §  84,  and  FilUter  v.  Phippard,  (a) 
Simpson  v.  The  Scottish  Union  Insurance  Company^  (6)  and 
JRichards  v.  EastOy  (jd)  contended  that,  notwithstanding  the  locality 
of  the  property,  tliey  were  entitled  to  the  benefit  of  the  Stat.  14 
Geo.  8,  c.  78,  §  83,  which  he  argued  was  of  universal  and  not  of 
locally  circumscribed  application,  and  thereunder  to  have  the  whole 
of  the  moneys  in  dispute  laid  out  in  rebuilding  the  property. 

Mr.  Holly  for  the  respondents  the  creditors'  assignees,  referring 

purposes,  hath  been  found  insufficient  to  answer  the  good  purposes  intended 
thereby ;  and  whereas  it  may  tend  to  the  safety  of  the  inhabitants  and  prevent 
great  inconyeniences  to  builders  and  workmen  employed  in  buildings  within  the 
said  cities,  liberties,  parishes,  precincts,  and  places,  if  the  regulations  contained 
in  the  said  Act  were  repealed,  and  other  regulations  and  provisions  respecting 
such  buildings  were  established  by  law : "  .  .  . 

'Sect.  83.  **  And  in  order  to  deter  and  hinder  ill-minded  persons  from  wilfully 
setting  their  house  or  houses,  or  other  buildings,  on  fire,  with  a  view  of  gaining 
to  themselves  the  insurance  money,  whereby  the  lives  and  fortunes  of  many 
fiEunilies  may  be  lost  or  endangered;  be  it  further  enacted  by  the  authority 
aforesaid,  That  it  shall  and  may  be  lawful  to  and  for  the  respective  governors  or 
directors  of  the  several  insurance  offices  for  insuring  houses  or  other  buildings 
against  loss  by  fire,  and  they  are  hereby  authorized  and  required,  upon  the 
request  of  any  person  or  persons  interested  in  or  entitled  unto  an}^  house  or 
houses  or  other  buildings  which  may  hereafter  be  burnt  down,  demolished,  or 
damaged  by  fire,  or  upon  any  grounds  of  suspicion  that  the  owner  or  owners, 
occupier  or  occupiers,  or  other  person  or  persons  who  shall  have  insured  such 
house  or  houses  or  other  buildings,  have  been  guilty  of  fraud  or  of  wilfully 
setting  their  house  or  houses,  or  other  buildings,  on  fire,  to  cause  the  insurance 
money  to  be  laid  out  and  expended,  as  far  as  the  same  will  go,  towards  reboild- 
ing,  reinstating,  or  repairing  such  house  or  houses  or  other  buildings  so  burnt 
down,  demolished,  or  damaged  by  fire ;  unless  the  party  or  parties  claiming 
such  insurance  money  shall,  within  sixty  days  next  after  his,  her,  or  their  claim 
is  adjusted,  give  a  sufficient  security  to  the  governors  or  directors  of  the  insnr> 
ance  office  where  such  house  or  houses,  or  other  buildings,  are  insured,  that  the 
same  insurance  money  shall  be  laid  out  and  expended  as  aforesaid ;  or  unless 
the  said  insurance  money  shall  be,  in  that  time,  settled  and  disposed  of  to  and 
amongst  all  the  contending  parties,  to  the  satisfaction  and  approbation  of  such 
governors  or  directors  of  such  insurance  office  respectively.^^ 

(a)  11  Q.  B.  847.  (6)  1  H.  &  M.  618.         (c)  15  M.  &  W.  244. 

[868] 


EX  FASTIS  G0BEL7.  —  IN  RE  BAREEB.         *  479 

to  Stats.  14  Geo.  8,  c.  78,  §  84,  and  7  &  8  Yict.  c.  84,  and  to 
Vernon  v.  Smithy  (a)  Dumergue  v.  Mumsei/,  (6)  Poolers  Case^  (<?) 
and  Amos  on  Fixtures,  (cf)  in  support  of  the  order  under  appeal, 
contended  that  the  section  in  question  had  no  application  beyond 
the  metropolitan  district,  and  that  the  moneys  in  dispute  belonged 
to  the  bankrupt's  estate. 

Mr.  Meadows  Whitey  in  reply  to  a  question  of  the  Lord  Chan- 
cellor, who  drew  a  distinction  between  the  moneys  paid  by  the 
offices  for  the  insurance  of  the  house  and  buildings,  and  the 
moneys  paid  by  them  for  the  insurance  of  the  fixtures,  and  in 
support  of  the  right  of  the  appellants  to  the  latter  moneys  also, 
referred  to  Oibson  v.  Hammersmith  and  City  Railway  Com- 
pany y  (e)  Walmsley  v.  Milne,  (^)  Ex  parte  Broadwoodj  (Ji)  Ez 
parte  Lloyd,  (i)  and  Leader  v.  Homewood.  (k) 

♦The  Lord  Chancellor.  —  The  first  question  depends    '480 
upon  the  inquiry  whether  the  83d  section  of  the  14  Geo.  3, 
c.  78,  is  of  universal  application,  or  whether  it  is  to  be  limited  to 
houses  and  buildings  standing  within  the  limit  of  what  is  com- 
monly called  the  metropolitan  district. 

This  83d  section  is  not  re-enacted  as  an  integral  part  of  the 
more  recent  Metropolitan  Building  Acts,  but  whereas  those  Acts 
repeal  the  former  Act,  they  except  and  take  out  of  the  operation 
of  that  repeal  certain  sections  of  tlie  previous  Act,  and  among 
them  the  83d.  That  83d  section,  therefore,  remains  in  all  its 
integrity  by  virtue  of  that  Act.  This  is  material,  because  power 
is  given  by  the  Metropolitan  Building  Acts  to  apply  them  to  other 
districts  than  the  metropolitan  district,  —  a  power  which,  so  far  as 
I  am  aware,  has  not  been  exercised  with  regard  to  the  district  in 
which  this  house  is  situated ;  and  consequently,  where  a  house 
falls  within  the  description  of  a  house  within  the  meaning  of  the 
Statute  14  Geo.  3,  c.  78,  it  must  be  by  force  of  that  particular 
enactment  taken  by  itself. 

The  construction,  then,  of  the  Statute  of  the  14  Geo.  3  must  be 
considered. 

(a)  6  B.  &  Aid.  1.  (g)  7  C.  B.  (N.  S.)  116. 

(6)  2  H.  &  C.  777.  (h)  1  M.  D.  &  De  G.  681. 

(e)  1  Salk.  868.  (i)  8  Deac.  &  C.  765. 

Id)  Page  821,  2d  ed.  {k)  6  C.  B.  (N.  S.)  646. 


(e)  2  Dr.  &  Sm.  603. 
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A  preamble  affixed  to  the  whole  statute  limits  its  applicability 
within  certain  local  boundaries,  and  the  sections  which  precede 
the  88d  almost  all  contain  enactments,  carefully  worded,  to  extend 
only  to  the  districts  within  the  limits  defined  in  the  preamble. 

But  when  we  approach  the  83d  section,  we  find,  in  the  first 
place,  that  the  enactment  therein  contained  is  heralded  by 

*  481    a  particular  preamble  of  its  own,  which  *  recites  a  general 

and  universal  evil  as  being  the  occasion  of  its  being  passed. 
We  should  be  prepared,  therefore,  to  infer,  from  the  statement  in 
that  preamble  of  a  general  evil  which  the  legislature  was  desirous 
to  redress,  this  consequence,  viz.,  that  the  enactment  would,  in 
fact,  be  coextensive  with  the  evil  stated  to  have  been  intended  to 
be  redressed ;  and,  in  point  of  fact,  that  general  inference  is  con- 
firmed by  the  language  of  the  enactment  itself,  which .  is  in  itself 
general,  and  does  not  contain  the  words, "  within  the  limits  afore- 
said ;  "  words  which  were  evidently  omitted,  and  omitted  design- 
edlv. 

In  my  judgment,  therefore,  this  particular  section  is  intended 
to  be  of  general  and  universal  application ;  nor  does  it  lose  its 
universality  because  it  does  not  happen  to  contain  the  words  found 
in  the  84th  section,  "  whether  within  the  limits  aforesaid  or  else- 
where, within  the  kingdom  of  Great  Britain,"  words  redundant 
and  pleonastic,  but  the  insertion  of  which  in  the  84th  section  and 
tiie  non-insertion  of  which  in  the  83d  section  furnished  ground  for 
one  portion  of  Mr,  HolVs  argument.  This  conclusion,  however,  I 
need  not  labour,  settled  as  I  think  it  has,  in  effect,  been  by  the 
case  of  Filliter  v.  Phippard.  (a)  And  having  arrived  at  the  con- 
clusion that  the  83d  section  of  the  Act  of  14  Geo.  3,  c.  78,  applies 
to  the  present  case,  it  follows  that  I  must  hold  the  insurance 
money  upon  this  particular  house  applicable,  for  the  benefit  of  the 
lessor,  to  the  purpose  of  reinstating  the  premises. 

But  there  still  remains  anotlier  and  a  somewhat  difficult  ques- 
tion, what  is  to  be  done  with  reference  to  the  msurance  moneys 
paid  in  respect  of  fixtures. 

*  482        *  The  demise  of   this  public-house  to  the  lessee  was 

accompanied  by  a  covenant,  on  the  part  of  the  latter,  that 
he  would  leave  upon  the  premises  the  fixtures  put  up  by  him  dur- 
ing the  term.  The  covenant  would  relate  only  to  those  fixtures 
which  might  be  found  upon  the  premises  upon  the  determination 

(a)  11  Q.  B.  347. 
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of  the  term.  The  term  is  so  created  as  to  determine  either  by 
expiration  of  time  or  by  a  particular  event,  namely,  tlie  bankruptcy 
of  the  lessee.  The  facts  are  these ;  viz.,  that,  pending  tlie  lease, 
the  tenant  not  only  insured  in  the  manner  to  which  I  have  already 
adverted,  but  he  effected  a  separate  and  distinct  insurance  upon 
the  fixtures.  A  fire  toqk  place  whilst  the  lease  was  subsisting, 
and  the  fixtures  then  upon  the  premises  were  destroyed. 

The  Act  of  Parliament  which  we  have  to  construe  only  applies 
to  insurance  money  and  losses  with  respect  to  houses  and  build- 
ings, and  the  extent  of  these  words,  '^  houses  and  buildings  "  may 
be  in  some  measure  collected  from  the  rest  of  the  section,  which 
gives  to  the  insurers  the  right,  and  puts  them  under  tlie  obliga- 
tion, of  applying  the  money  in  the  ^^  rebuilding,  reinstating,  or 
repairing  V  of  "  houses  or  other  buildings."  The  question,  there- 
fore, comes  to  this  :  when  this  fire  happened  were  the  fixtures  in 
such  a  state  in  the  eye  of  the  law,  as  that,  if  the  lessor  had  made 
a  conveyance  of  the  freehold  and  the  deed  had  used  only  such  par- 
cels as  these,  ''  all  those  houses  and  buildings,"  the  fixtures  in 
question  would  have  passed  under  that  conveyance  ? 

These  fixtures  were  admittedly  trade  fixtures,  and  would,  there- 
fore, by  the  ordinary  rule,  have  been  removable  by  the  tenant  at 
the  time  when  the  fire  took  place.  The  only  mode  in  which 
the  right  to  remove  them  could  *have  been  affected  was  *483 
by  the  operation  of  the  covenant  of  the  tenant  himself,  who 
had  covenanted  to  deliver  up  the  premises  with  the  fixtures  upon 
the  determination  of  the  lease.  The  lessor,  therefore,  had  a  con- 
tingent future  right,  which  would  arise  to  him  by  virtue  of  present 
contract,  to  the  possession  of  these  fixtures ;  and,  inasmuch  as 
the  ownership  of  the  fixtures,  at  the  time  when  the  event  hap- 
pened which  gave  rise  to  the  intervention  of  the  power  contaiued 
in  the  statute,  remained  in  the  lessee,  the  right  of  the  lessor  at 
that  time  was  a  personal  right  depending  upon  contract  and  not 
a  real  right  depending  upon  ownership. 

In  my  judgment,  therefore,  if,  at  the  moment  before  the  destruc* 
tion  took  place,  the  lessor  had  made  a  conveyance  of  the  house, 
the  fixtures  in  question  would  not  have  passed  as  being  a  member 
thereof  or  appurtenant  thereto ;  and  that  being  so,  I  think  that 
this  insurance  money  does  not  fall  within  the  operation  of  the 
83d  section,  but  has  constantly  remained  the  personal  property  of 
the  lessee,  and  therefore  passed  to  the  assignees. 
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♦  4S4  ♦  TATHAM  t;.  DRUMMOND. 

1864.    July  16.    J^ovember  14.    Before  the  Lord  Chancellor  Lord  Wbstbuby. 

In  the  administration  of  charitable  bequests  it  is  the  duty  of  the  Court  to  ascer- 
tain from  the  words  of  the  will,  by  the  ordinary  rules  of  construction,  the  true 
meaning  and  intention  of  the  testator,  both  as  to  the  bequest  itself  and  the 
mode  of  carrying  it  into  eflfect,  without  in  the  first  instance  adverting  to  the 
existence  of  the  Statute  of  Mortmain. 

When  the  intention  of  the  testator  has  been  ascertained,  inquiry  is  to  be  made 
whether  the  whole  or  any  part  of  that  intention  is  contrary  to  the  provisions 
of  the  statute.  But  no  secondary  interpretation  ought  to  be  adopted,  nor 
ought  the  Court  to  resort  to  any  different  mode  of  administration  from  that 
indicated  by  the  testator,  even  though  it  may  be  reasonable  in  itself,  for  the 
purpose  of  escaping  from  the  operation  of  the  statute. 

The  Attorney- General  v.  Williams  (2  Cox,  887)  followed  and  approved. 

A  gill  to  The  Society  for  the  Prevention  of  Cruelty  to  Animals,  to  be  applied 
as  the  committee  should  **  think  best,  towards  the  establishment  in  the  neigh- 
bourhood of  London  or  Westminster  of  slaughter-houses  away  from  the 
densely  populated  places  in  which  they  are  now  situated,  and  for  the  relief  of 
and  protection  from  cruelty  to  the  animals  taken  to  be  slaughtered :  ^*  Hdd 
void,  as  being  within  the  Statute  of  Mortmain,  9  Geo.  2,  c  36.' 

This  was  an  appeal  on  the  part  of  the  persons  interested  in  the 
residuary  estate  which,  under  a  power  contained  in  her  marriage 
settlement,  was  appointed  by  the  will  and  codicils  of  the  Vis- 
countess D'Alt^,  from  a  decision  of  the  Vice-Chancellor  Wood, 
upholding  the  validitj  of  the  bequest  herein  after  referred  to,  not- 
withstanding the  provisions  of  the  Mortmain  Act,  Stat.  9  Geo.  2, 
c.  86. 

By  the  conjoint  effect  of  the  will  and  one  of  the  codicils  referred 
to,  dated  respectively  the  4th  of  September,  1848,  and  the  28th  of 
February,  1852,  the  testatrix,  who  was  an  English  lady  married 
to  a  Portuguese  nobleman,  and  who  died  in  September,  1862,  gave 
a  sum  of  10,000Z.  consols,  to  the  treasurer  for  the  time  being  of 
the  society  called  the  Boydl  Society  for  the  Prevention  of  Cruelty 
to  Animals,  established  in  1824,  '^  to  be  at  the  disposal  of 

*  485    the  committee  for  the  time  *  being  of  that  society  ;  and  it 

it  is  my  express  wish  that  this  sum  and  the  dividends 

1  See  2  Wms.  Ex'rs  (7th  Eng.  ed.)  1062  el  seq, ;  In  re  Clancy,  16  Beav. 
295 ;  Hawkins  v.  Allen,  L.  R.  10  Eq.  246 ;  Sinnett  v.  Herbert,  L.  R.  7  Ch.  Ap. 
232. 

[  872  ] 


TATHAM   V.  DBUMMOND.  *  485 

thereof  be  applied  by  the  said  committee  in  such  manner  as  they 
shall  think  best  towards  the  establishment  in  the  neighbourhood 
of  London  or  Westminster  of  slaughter-houses  away  from  the 
densely  populated  places  in  which  they  are  now  situated,  and  for 
tlie  relief  of  and  protection  from  cruelty  to  the  animals  taken  to 
be  slaughtered." 

The  society  in  question  was  not  incofporated,  and  it  had  no 
license  to  hold  land  in  mortmain. 

Mr.  Molt  and  Mr.  Cotton^  for  the  appellants,  referring  to  The 
Attorney' General  v.  Williams^  (a)  Dunn  v.  Bottmaa,  (J)  Z%«* 
Attorney' General  v.  HuU^  (c)  2%«  University  of  London  v. 
YarroWj  (i)  Longetaff  v.  Rennison^  (e)  Edwards  v.  Hall^  (jg) 
The  Church  Building  Society  v.  Barlow,  (A)  and  Carter  v. 
Green,  (t)  contended  that  the  testatrix's  will,  construed  by  itself 
and  apart  from  any  consideration  of  the  existence  or  effect  of  the 
Statute  of  Mortmain,  must  be  the  guide  as  to  whether  the  acquisi- 
tion of  land  for  the  purposes  of  the  bequest  in  question  was  nec- 
essary :  that  such  acquisition  was,  upon  the  true  construction  of  the 
testatrix's  will,  necessary :  and  that  the  gift  was,  therefore,  void 
under  the  statute. 

Mr.  Giffard  and  Mr.  Swanston,  for  the  Society,  referring 
to  Sorresby  v.  Hollins,  (Jc)  Vaughn  v.  *  Farrer,  (I)  Johnston    *  486 
V.  Swann,  (wi)  Grafton  v.  Frith,  (n)  Philpott  v.  St.  George'' s 
Hospital^  (o)  supported  the  Vice-Chancellor's  decision. 

Mr.  W.  M.  James,  Mr.  Wickens,  and  Mr.  Goren  appeared  for  the 
other  parties. 

At  the  close  of  the  arguments  the  Lord  Ohancellor  reserved  his 
judgment. 

(a)  2  Cox.  387.  (0   8  K.  &  J.  691. 

(6)  1  K.  &  J.  596.  {k)  9  Mod.  221. 

(c)  9  Hare,  647.  (0  2  Ve«.  Sen.  182. 

(cQ  1  De  G.  &  J.  72.  (m)  8  Madd.  457. 

(0   1  Drew.  28.  (n)  15  Jur.  787. 

(jg)  11  Hare,  1.  (o)  6  H.  L.  Cas.  388. 


(A)  8  De  G.,  M.  &  G.  120. 
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November  14. 

The  Lord  Chancellor.  —  In  the  administration  of  charitable 
bequests,  it  is  the  duty  of  the  Court  to  ascertain,  from  the  words 
of  the  will  by  the  ordinary  rules  of  construction,  the  true  meaning 
and  intention  of  the  testator,  both  as  to  the  bequest  itself  and  the 
mode  of  carrying  it  into  effect,  without,  in  the  first  instance,  advert- 
ing to  the  existence  of  the  Statute  of  Mortmain. 

When  the  intention  of  the  testator  has  been  ascertained,  inquiry 
is  to  be  made  whether  the  whole  or  any  part  of  that  intention  is 
contrary  to  the  provisions  of  the  statute.  'But  no  secondary  inter- 
pretation ought  to  be  adopted,  nor  ought  the  Court  to  resort  to  any 
different  mode  of  administration  from  that  indicated  by  the  testa- 
tor, even  though  it  may  be  reasonable  in  itself,  for  the  purpose  of 
escaping  from  the  operation  of  the  statute. 

All  this  is  well  and  concisely  expressed  by  the  Lord  Chan- 
*  487    cellor  in  the  case  of  The  Attorney- General  v.  *  Williarm  (a) 
in  these  few  words  :  "  The  Court  will  not  alter  its  concep- 
tion of  the  purposes  of  a  testator  merely  because  those  intentions 
happen  to  fall  within  the  prohibitions  of  the  Statute  of  Mortmain." 

I  have  thus  stated  the  rule,  because  I  find  in  the  note  which  has 
been  furnished  me  of  the  Vice-Chancellor's  judgment  in  the  pres- 
ent case,  and  in  the  reports  of  previous  cases,  words  attributed  to 
the  learned  Judges  which  do  not  appear  to  me  to  express  the  rule 
quite  accurately. 

I  proceed  to  consider  what  is  the  intention  of  the  testatrix  in 
the  present  bequest,  and  what,  but  for  the  Statute  of  Mortmain, 
would  be  the  mode  of  giving  effect  to  that  intention  in  this  Court. 

The  will  directs  that  the  money  shall  be  applied  towards  the 
establishment  in  the  neighbourhood  of  London  and  Westminster  of 
slaughter-houses  away  from  the  densely  populated  places  in  which 
they  are  now  situated. 

The  Yice-Chancellor  appears  to  have  made  a  distinction  between 
^'  towards  the*  establishment "  and  ^'  in  the  establishment,"  but  in 
my  judgment  a  verbal  refinement  of  so  subtle  a  nature  —  a  refine- 
ment which  would  not  have  been  thought  of  but  for  the  statute  — 
ought  not  to  influence  my  decision. 

The  word  "  establishment "  involves  the  idea  of  putting  the 
charity  on  a  permanent  footing.    It  points  to  the  purchase  of  sites 

(a)  2  Cox,  SSS. 
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of  land  and  the  erection  of  permanent  buildings,  and  it  cannot  be 
doubted  that  if  there  were  no   Statute  of  Mortmain,  a 
bequest,  to  establish  a  *  charity,  such  as  a  school  or  a  hospi-   *  488 
tal,  in  any  parish  or  district  would  be  carried  into  effect  by 
the  purchase  of  land  and  the  erection  of  buildings  thereon. 

The  yice-Ghancellor  appears  to  have  thought  that  in  this  case 
the  purchase  of  land  and  the  erection  of  buildings  would  be  the 
worst  plan  of  carrying  the  intentions  of  the  testatrix  into  effect, 
because  it  was  possible  that  in  a  few  years  the  slaughter-houses, 
wherever  situate,  might  be  surrounded  with  houses  and  buildings. 
But  such  a  consequence  does  not  affect  the  question  of  the  con- 
struction of  the  words  of  the  bequest.  I  cannot  give  this  bec|uest 
a  different  meaning  or  effect  because  the  intention  may  be  defeated 
by  a  possible  event  at  a  remote  period,  which  the  testatrix  does 
not  appear  to  have  foreseen.  That  may  tend  to  show  that  the 
testatrix  was  not  provident,  but  cannot  affect  the  meaning  of  her 
words,  or  justify  the  Court  in  substituting  a  different  direction  from 
that  contained  or  involved  in  the  language  of  the  bequest.  It 
might  also  be  observed,  if  necessary,  that  the  evil  apparently 
apprehended  by  his  Honor  might  be  easily  remedied,  for  if  it  hap- 
pened that  the  slaughter-houses  became  surrounded  by  dwellings, 
the  site  and  ground  of  the  buildings  would  become  so  valuable, 
that  they  might  be  readily  sold  under  the  direction  of  the  Court, 
and  the  money  applied  in  the  erection  of  other  slaughter-houses 
in  a  more  removed  situation,  and  so  from  time  to  time. 

His  Honor  again  is  stated  to  have  observed  that  when  the 
slaughter-houses  are  erected  there  will  be  no  means  of  compelling 
the  public  to  use  them ;  but  this  again  is  an  objection  to  the  pru- 
dence of  the  gift,  and  cannot  affect  the  interpretation  of  the  words. 

There  are   many  cases  on  this  subject,  and  some  of 
*  them  are  not  easily  reconciled  with  others,  but  I  think   *  489 
there  would  not  have  been  so  much  difficulty  if  the  plain 
rule  I  have  stated  had  been  always  adhered  to. 

In  my  judgment  this  bequest  is  wholly  void  by  the  operation  of 
the  Stat.  9  Geo.  2,  c.  86,  and  the  amount  falls  into  the  residuary 
bequest.  The  order  of  the  Vice-chancellor  must  be  reversed. 
The  costs  will  come  out  of  the  fund. 
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TROUP  V.  RICARDO. 

1864.    November  15,  17.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

The  jurisdiction  of  the  Court  of  Chancery  is  not  ousted  by  a  limited  statutory 
jurisdiction  conferred  upon  another  Court,  and  is  properly  invoked  where  the 
purposes  for  which  the  limited  jurisdiction  is  conferred  are  at  an  end,  or 
where  the  limited  jurisdiction  is  not  equal  to  the  comprehension  of  the  matter 
in  dispute,  or  can  only  be  exercised  on  terms  destructive  of  the  right  claimed.^ 

An  insolvent  debtor^s  estate  had  been  fully  administered  in  the  Insolvent  Debtors^ 
Court,  and  a  sum  paid  out  of  Court  to  him  as  surplus ;  but  he  had  obtained 
no  order  to  annul  the  insolvency  or  to  revest  his  property  in  him :  Edd,  that 
he  was  nevertheless  entitled  to  sue  in  Chancery,  in  order  to  impeach  the 
dealings  of  his  assignees  in  insolvency  with  his  property. 

Rochfort  V.  Batiersby  (2  H.  L.  Cas.  388)  and  Dyson  v.  Hornby  (7  De  G.,  M. 
&  G.  1)  distinguished. 

Circumstances  under  which  a  demurrer  for  multifariousness  was  overruled.* 

This  was  an  appeal  by  the  plaintiff  from  the  allowance  by  the 
Master  of  the  Rolls  of  a  general  demurrer  to  the  bill  for  want  of 
equity  and  multifariousness. 

For  the  purposes  of  this  report,  and  with  the  following  additions, 
the  allegations  in  the  bill  sufficiently  appear  from  the  Lord  Chan* 
cellor*s  judgment,  as  does  also  the  scope  of  the  arguments. 

The  bill  was  not  filed  till  1864,  although  the  transactions  it 
sought  to  impugn  ranged  over  a  period  of  time  beginning  with  the 
year  1844  and  ending  in  the  year  1862.  The  order  made  by  the 
Insolvent  Debtors'  Court  vesting  the  appellant's  property 
*  490  in  the  provisional  *  assignee  in  insolvency  was  made  in 
October,  1858.  The  assignees  under  the  insolvency  were 
appointed  in  November,  18t54.  The  sale  which  the  bill  sought  to 
set  aside  took  place  in  1855.  A  second  vesting  order  in  insol- 
vency was  made  in  respect  of  the  appellant's  property  in  1856. 
The  order  made  for  the  return  of  850/.  out  of  the  Insolvent  Debt- 
ors' Court  to  the  appellant  as  surplus  of  his  estate  was  made 
shortly  before  the  abolition  of  the  Insolvent  Debtors'  Court,  and 
the  appellant's  application  to  the  commissioner  to  annul  the 
insolvencies,  and  the  refusal  of  the  Court  so  to  do,  unless  the 
appellant  would  sign  an  undertaking  to  confirm  all  the  proceedings 

1  Kerr  Inj.  6,  6;  Lynn  v.  Neldon,  8  C.  E.  Green,  169,  170,  171. 

>  See  1  Dan.  Oh.  Ft.  (4th  Am.  ed.)  834,  and  notes  (1)  and  (2)  835,  et  seq. 
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that  bad  been  taken  under  tbem,  —  an  undertaking  which  the 
appellant  declined  to  enter  into,  the  consequence  being  that  no 
revesting  order  or  order  to  annul  the  insolvencies  was  or  could  be 
obtained,  —  was  in  1862. 

Mr.  Selwyn  and  Mr.  T.  A.  Roberts  appeared  for  the  appellant, 

and 

• 
Mr.  Baggallay  and   Mr.  MartineaUj  for  the  respondents,-  the 

demurring  defendants. 

The  following  were  the  authorities  referred  to,  viz. :  — 
On  the  part  of  the  appellant,  Sx  parte  Bennett^  (a)  Wearing  v. 
MliSj  (6)  Ux  parte  Cook,  (c) 

For  the  respondents,  Stat.  1  &  2  Vict.  c.  110,  §§  37, 44, 46, 47, 62, 
68,  92,  and  the  Bankruptcy  Act,  1861,  §§  19,  28,  24 ;  aud  Tudway 
V.  JoneSy  (rf)  Chrangfi  v.  Trickett^  (e)  Kemot  v.  PittiSj  (^) 
Anon. J  (A)  Wormald  *  v.  De  Lisle^  (i)  Westheadv.  Keene^  (K)    *  491 
Bochfort  V.  BaUersbyj  (/)  Dyson  v.  Hornby ,  (m)  Heath  v. 
Chadmck.  (n) 

Thb  Lobd  Ghancbllob.  —  Two  causes  of  demurrer  to  this  bill 
are  assigned,  —  want  of  equity  and  multifariousness. 

Let  me  first  give  a  sketch  of  the  nature  of  the  suit,  and  dispose 
of  the  technical  ground  of  demurrer,  —  that  of  multifariousness. 

The  plaintiff  sues  describing  himself  as  an  insolvent  debtor, 
but  he  alleges  that  his  estate  is  more  than  sufficient  for  the  full 
discharge  of  all  his  debts,  which  he  alleges  have  long  since  been 
fully  paid ;  as  evidence  of  which  he  brings  forward  the  fact  that 
850/.,  which  was  in  the  Insolvent  Debtors'  Court,  has  been  ordered 
to  be  paid  to  him  as  surplus  property.  That  statement  upon 
demurrer  must  be  taken  to  be  true,  and  the  fact  is  therefore 
strongly  confirmatory  of  the  general  allegation  of  there  being 
surplus  property,  and  of  the  debts  having  been  fully  paid  and 
discharged. 

(a)  10  Ves.  881.  (A)  6  L.  T.  (N.  S.)  408. 

(6)  6  De  0.,  M:.  &  6.  696.  (t)  3  Beav.  18. 

(c)  2  E.  &  E.  686.  (*)  1  Beav.  287. 

(d)  1  K.  &  J.  691.  (0   2  H.  L.  Cas.  888. 

(e)  2  £.  &  B.  396.  (m)  7  De  G.,  M.  &  G.  1. 
(g)  2E.&  B.  i2L  (n)  2  Ph.  649. 
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The  case  raised  by  the  jJaintiflF,  when  reduced  to  any  thing 
*  492  like  a  plain  expression  of  it,  (a)  may  be  thns  *  defined : 
that  Ricardo  is  mori^agee  of  his  estate ;  that  the  amount 
due  to  Ricardo  is  a  small  sum,  but  that  by  collusion  and  conniy- 
ance  between  the  assignees  in  the  Insolvent  Debtors'  Court  and 
Ricardo,  the  latter  has  been  permitted  to  establish  a  large  claim  as 
mortgagee  against  his  estate,  amounting  to  upwards  of  11,0002. 
He  then  alleges  that  some  valuable  property  of  his,  consisting  of 
houses  and  building  land  at  Hastings,  was  put  up  for  sale  by  the 
assignees  in  collusion  with  Ricardo  and  with  the  two  demurring 
defendants,  two  of  the  purchasers ;  that  the  sale  was  so  made  as  to 
carry  into  effect  a  previous  agreement  between  those  colluding 
parties,  that  the  demurring  defendants  should  become  the  purchas- 
ers at  little  beyond  a  nominal  price ;  and  that  the  agreement  had 
been  completed  by  a  conveyance  by  the  assignees  and  by  Ricardo 
to  the  one  who  contracted  to  purchase,  but  who  really  so  contracted 
on  behalf  of  the  three  individuals  at  this  pretended  auction. 

That  is  a  case  which,  if  established  at  the  hearing,  would  entitle 
the  plaintiff,  supposing  he  had  a  locu%  standi  in  this  Court,  to  a 
decree  to  set  aside  the  sale,  and  also  to  prosecute  the  inquiry  into 
the  claim  of  Ricardo ;  because,  as  Ricardo  had  become  the  assignor 
of  the  purchasers,  the  purchasers  would  have  the  right,  even  if 
the  contract  to  purchase  were  set  aside,  to  stand  in  the  place  of 
Ricardo ;  and  accordingly  complete  justice  could  not  be  done 
without  first  dealing  with  the  question  of  sale,  and  then  with  the 
question  what  was  the  true  amount  of  Ricardo's  claim  against  the 
plaintiff,  and  what,  therefore,  should  be  paid  to  the  purchasers, 
who,  if  the  sale  should  be  set  aside,  would  be  converted  into 
mortgagees  only,  to  the  extent  of  the  amount  found  due  to 
Ricardo. 

There  is,  therefore,  in  my  judgment,  a  chain  running 

*  498    *  through  the  whole  of  the  transaction,  which  links  together 

Ricardo  the  mortgagee,  the  assignees,  the  several  purchasers 

and  the  solicitor,  who  are  charged  to  have  been  instruments  for 

carrying  this  pretended  and  collusive  sale  into  effect,  and  the 

*  (a)  It  appeared  during  the  progress  of  the  argoments  that  a  great  deal  of 
impertinent  and  improper  matter  had  been  introduced  into  the  bill  by  the  appel- 
lant after  the  draft  of  it  had  been  signed  by  his  counsel,  —  conduct  which  the 
Lord  Chancellor  severely  stigmatized,  intimating  his  intention  of  having  any  bill 
which  in  future  came  before  him  under  such  circumstances  taken  off  the  file. 
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objection  for  multifariousness  cannot  be  sustained.    The  demurrer 
on  that  ground  must  be  overruled. 

Although  there  is  much  in  the  bill  of  an  impertinent  and 
improper  character,  and  allegations  which  cannot  be  justified, 
irfaich  might  furnish  a  reasonable  ground  of  complaint,  or  for 
dealing  with  the  question  of  costs  to  be  allowed  to  tiie  plaintiff  at 
the  hearing,  yet  I  do  not  find  that  the  impertinent  matter  renders 
the  pertinent  matter  so  obscure  or  so  uncertain,  that  the  Court 
could  refuse  to  recognize  a  just  cause  of  complaint  in  the  bill,  its 
allegations  being  taken  as  admitted.  In  the  residue  of  the  bill 
there  would  be  sufficient  to  justify  a  decree  if  the  allegations 
turned  out  to  be  well  warranted  by  the  evidence  adduced  at  the 
hearing. 

The  main  subject  of  argument,  however,  is  this,  has  this  plain- 
tiff a  locus  standi  in  this  Court  ? 

Two  facts  distinguish  this  case  from  all  others.  There  is  the 
allegation  of  a  large  surplus  after  all  the  purposes  of  administra- 
tion in  tlie  Insolvent  Debtors'  Court  have  been  satisfied  ;  so  that 
that  Court  has  no  longer  any  duty  to  discharge,  the  creditors  and 
claimants  having  been  fully  satisfied  ;  and  the  rest  of  the  case  is 
one  which  not  only  shows  that  the  plaintiff  is  entitled  to  his 
surplus  property,  but* also  raises  an  issue  between  him  and  the 
assignees,  the  officers  of  the  Insolvent  Debtors'  Court;  which  that 
tribunal  (if  it  still  existed)  would  be  incompetent  to  try. 

*The  forms  of  that  tribunal  preclude  the  defendants  ^494 
from  insisting  that  the  plaintiff  ought  first  to  have  gone  to 
that  tribunal  and  obtained  a  revesting  order  or  an  order  for  the 
assignees  to  account  to  him  for  the  surplus  property,  because 
either  application  wotdd  have  involved  a  recognition  by  the  plain- 
tiff of  what  had  been  done  by  the  assignees.  The  issue  raised  by 
the  plaintiff,  that  tlie  assignees  have  fraudulently  made  away  with 
his  property  at  an  undervalue,  could  not  have  been  tried  by  the 
Insolvent  Debtors'  Court,  because  it  would  be  necessary  for  the 
trial  of  that  issue  that  the  party  to  the  asserted  fraud,  namely, 
the  purchaser,  should  be  present  for  the  purpose  of  restitution ; 
but  tiie  Insolvent  Debtors'*  Court  would  have  had  no  authority  to 
convene  that  purchaser. 

If  it  be  said  that  an  order  ought  to  have  been  obtained  from 
that  Court  to  restore  the  surplus  of  the  plaintiff's  property,  that 
very  order  would  either  in  terms  have  been  destructive  of  the 
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plaintiff's  right,  or  by  an  antecedent  proceeding  involyed  this 
conclusion,  that  the  plaintiff  would  not  be  allowed  to  obtain  that 
order  except  on  an  account  previously  being  taken  and  passed ; 
which  account  would  have  involved,  as  a  legitimate  transaction 
by  the  assignees,  the  very  fraudulent  transaction  which  it  is  the 
object  of  this  bill  to  impugn.  To  tell  the  plaintiff,  therefore,  that 
he  must  first  have  obtained  a  revesting  order  or  an  order  to 
restore  to  him  the  surplus  of  his  property,  from  a  Court  which 
would  not  have  been  competent  to  try  the  issue  now  raised,  is 
simply  to  deny  him  justice  by  subjecting  him  to  the  necessity  of 
coming  under  terms  which  would  effectually  prevent  him  from  try- 
ing the  issue  in  this  Court  or  any  other  Court  of  competent  juris- 
diction. 

The  duty,  then,  of  the  Insolvent  Debtors'  Court  being  dis- 
charged when  the  debts  and  claimants  are  all  satisfied, 
*  495  *  there  will  then  follow,  upon  universal  principle,  the  equity 
that  the  property  which  remained  undistributed,  being  no 
longer  required  for  any  function  of  that  Court,  falls  under  the 
general  rule  which  raises  on  the  part  of  the  merely  legal  owner  of 
property,  no  longer  required  for  the  purposes  for  which  alone  the 
assurance  to  him  existed,  a  trust  and  obligation  to  restore  the 
property  to  the  original  owner. 

The  surplus,  then,  of  an  insolvent's  property  is  subject  to  the 
law  of  resulting  trusts ;  and,  although  it  may  be  thought  fit,  in  an 
ordinary  case,  that  he  should  take  tlie  account  of  the  surplus  prop- 
erty in  the  Court  which  has  administered  the  other  portion  of  the 
property,  and  that  the  amount  of  the  surplus  should  be  conclu- 
sively settled  by  the  account  taken  in  that;  Court,  which  would 
require  for  its  ofiicer  a  proper  discharge  on  the  part  of  the  insol- 
vent, yet  if  the  complaint  made  against  the  officer  of  the  Court  be 
a  complaint  which  the  Court  itself  has  no  adeqhate  jurisdiction  to 
try,  it  follows,  from  the  infirmity  of  the  particular  jurisdiction, 
that  it  would  be  a  denial  of  justice  to  impose  upon  the  insolvent 
the  obligation  of  taking  an  order  from  the  Court  which  would 
involve  of  necessity  a  discharge  to  the  officer  of  the  Court  from 
that  very  complaint  into  the  consideration  of  which  the  Court  has 
no  power  to  enter,  and  upon  which  it  has  no  power  to  decide.  In 
such  a  case  as  that,  therefore,  if  a  proper  allegation  of  facts  and 
circumstances  raising  such  an  equity  be  found  in  the  bill,  it  must 
follow  that  this  Court  should  exercise  that  universal  jurisdiction 
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which  it  has  in  all  cases  of  fraud  aiid  in  all  cases  of  resulting 
trust.  The  interposition  of  a  special  jurisdiction  ceases  the  mo- 
ment the  case  exists  which  the  special  jurisdiction  has  not  author- 
ity to  try. '  It  has  a  delegated  jurisdiction  for  certain  purposes ; 
but  if  a  purpose  arises  beyond  the  scope  of  that  delegated 
jurisdiction,  there  can  be  no  more  *  invocation  of  that  lim-  *  496 
ited  power  to  bar  the  right  of  another  Court  of  universal 
jurisdiction  interfering  for  the  purposes  of  justice. 

That  accordingly  has  been  the  current  of  decision,  of  which 
there  is  abundant  evidence  in  the  case  of  Wearing  v.  Mlts^  (a) 
if  indeed  a  case  were  required  to  illustrate  principles  so  plain  that 
they  must,  when  stated,  be  admitted  to  be  tlie  guide  of  this  Court 
by  every  one  conversant  with  its  jurisdiction. 

I  should  have  held,  therefore,  even  if  the  Insolvent  Debtors' 
Court  had  remained  in  all  its  integrity  and  power,  that  this  case 
was  taken  out  of  the  necessity  of  invoking  the  Insolvent  Debtor's 
Court.  The  plaintiff  would  have  been  relieved  from  the  obligation 
to  go  to  that  Court,  the  case  being  one  with  which  it  had  no 
power  to  deal,  and  the  order  one  which  it  could  not  have  granted 
except  upon  terms  which  would  have  been  destructive  of  the 
plaintiff's  rights,  it  having  been  admittedly  the  habit  of  the 
Court,  where  there  had  been  a  vesting  order,  not  afterwards  to 
make  a  revesting  order,  but  to  annul  the  vesting  order ;  but  only 
upon  the  terms  of  the  applicant  confirming  every  thing  which  had 
been  done  by  the  assignee  to  the  officer  of  the  Court. 

But  the  present  case  does  not  rest  there. 

By  the  operation  of  the  Bankruptcy  Act,  1861,  the  jurisdiction 
of  the  Insolvent  DebtoTs'  Court  was  abolished  and  entirely  put  an 
end  to  before  the  filing  of  this  bill.  In  the  Bankruptcy  Act,  1861, 
the  legislature  thought  it  right  to  preserve  and  transfer  to  the 
commissioners  of  the  Court  of  Bankruptcy,  but  merely  for 
the  purposes  of  *  that  Act,  the  jurisdiction  exercised  by  *  497 
the  Commissioners  of  the  Insolvent  Debtors'  Court.  Be- 
sides that,  they  continued  in  the  Commissioners  of  the  Insolvent 
Debtors'  Court,  for  a  short  period,  a  limited  jurisdiction  and 
authority,  which  enabled  these  commissioners  to  be  active  in 
bringing  persons  before  them  with  a  view  of  winding  up  what 
remained  to  be  done.    That  jurisdiction  was  determinable  by  the 

(a)  6  De  G.,  M.  &  6.  696. 
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order  of  the  Lord  Chancellor;  and  it  was  accordingly  finally 
brought  to  an  end  by  an  order  made  by  the  Lord  Chancellor  after 
all  the  business  certified  to  him  by  the  Commissioners  of  the 
Insolvent  Debtors'  Court  had,  upon  their  statement,  been  brought 
to  an  end.  There  may  be,  I  do  not  determine  that  there  is  not, 
still  a  right  to  resort  to  the  Commissioners  of  Bankruptcy,  for  the 
purpose  of  exercising  the  necessary  jurisdiction  in  respect  of  all 
matters  emerging  and  arising  anew  out  of  antecedent  insolven- 
cies. For  example,  in  an  old  insolvency,  apparently  wound  up, 
some  new  discovery  of  assets  or  information  might  be  obtained  by 
which  it  would  appear  that  the  creditors  might,  in  the  name  of 
the  insolvent,  recover  some  large  property.  There  would  be 
power  to  appoint  an  assignee  in  such  an  insolvency,  and  to  give 
such  directions  as  might  be  necessary  for  prosecution  of  such  a 
right.  But  the  Commissioners  of  Bankruptcy  would  have  no 
power  to  make  an  order  at  the  instance  of  the  insolvent;  and 
even  had  they  such  power,  they  would  have  it  upon  the  same 
terms,  subject  to  the  same  conditions,  and  bounded  by  the  same 
restrictions  and  limits  as  those  upon  which  the  Commissioners  of 
the  Insolvent  Debtors'  Court  had  it  when  that  Court  remained  in 
all  its  integrity.  An  application,  therefore,  to  the  Bankruptcy 
Court  would  subject  the  plaintiff  to  the  same  necessity  of  coming 
under  terms  destructive  of  his  case  which  would  have  accompanied 
him  had  he  applied  to  the  Insolvent  Debtors'  Court  before  its 

destruction. 
*  498  *  It  was  said  that  he  did  make  that  application,  and  that 
the  matter  must  be  considered  as  res  judicata  ;  but  what  he 
did  was  merely  to  make  an  ex  parte  application  to  the  commis- 
sioner —  an  application  for  the  purpose  of  which  the  other  side 
were  not  convened  or  cited  —  for  a  revesting  order ;  treating  the 
fact  of  his  having  been  allowed  to  receive  the  money  out  of  Court 
as  evidence  of  the  truth  of  his  statement  that  all  his  debts  had 
been  paid.  Upon  that  application  the  learned,  commissioner  ap- 
pears to  have  told  him,  in  effect,  ^^  You  cannot  do  that :  you  must 
have  your  original  vesting  order  annulled ;  and  you  can  only  do 
that  on  an  undertaking  to  confirm."  And  accordingly  the  plain- 
tiff desisted  from  an  application  so  barren  and  injurious  to  his  own 
interest.  But  the  matter  was  no  res  judicata^  for  that  could  only 
be  between  parties  duly  convened  on  an  issue  properly  raised  and 
decided. 
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Such  being  the  state  of  the  case,  it  would  be,  in  my  judgment,  a 
denial  of  justice  and  a  refusal  of  the  right  of  this  Court  to  exercise 
jurisdiction  in  a  case  of  resulting  trust  and  in  a  case  of  fraud,  if 
the  plaintiff  were  denied  the  power  of  coming  into  this  Court  to 
complain  of  a  case  plainly  falling  within  the  original  jurisdiction 
of  this  Court,  and  not  taken  out  of  it  by  any  law  or  statute 
creating  a  special  jurisdiction. 

If  a  defendant  demurs  to  the  jurisdiction  of  this  Court  and  says, 
in  a  case  ordinarily  falling  within  the  powers  of  this  tribunal,  that 
this  i^  not  the  proper  tribunal,  he  must  show  that  there  is  another 
tribunal  to  which  the  exclusive  right  and  privilege  of  entertaining 
the  application  have  been  transferred.  In  the  present  instance  the 
demurring  defendants  attempt  to  fulfil  this  obligation  by  pointing 
to  the  Insolvent  Debtors'  Court.  But,  for  the  reasons  which 
I  have  given,  the  Insolvent  Debtors'  Court  cannot  *  inter-  *  499 
fere  in  such  a  case.  The  case,  therefore,  remains  the 
proper  subject  of  this  Court. 

The  case  must  not  be  confounded  with  those  of  Roc^fort  v.  BaU 
tersby  (a)  or  Dyion  v.  Hornby.  (6)  Those  were  two  cases  in  which 
the  House  of  Lords  and  this  Court  asserted  this  principle  clearly  ; 
namely,  that,  pending  the  administration  of  an  insolvent's  estate 
in  the  Insolvent  Debtors'  Court,  this  Court  will  not  interfere  with 
the  assignee  in  any  matter  relating  to  that  administration.  The 
difference  lies  between  the  refusal  of  this  Court  to  interfere  pend- 
ing administration  in  another  Court,  and  the  right  and  duty  of  this 
Court  to  interfere  when  the  administration  in  the  other  Court  has 
ceased,  and  that  other  Court  no  longer  retains  power  and  author^ 
ity  to  adjudicate  on  the  question  which  has  arisen.  In  the  one 
case  it  is  right  not  to  interfere,  because  the  other  tribunal  is  seised 
of  the  matter ;  in  the  other  case  it  is  right  and  the  duty  of  this 
Court  to  interfere,  because  the  functions  of  the  other  tribunal  have 
ceased  and  the  4imited  authority  which  remains  is  not  only  not 
equal  to  the  comprehension  of  the  matter,  but  is  one  which  can 
only  be  exercised  on  terms  which  would  be  destructive  of  the 
equity  and  right  of  the  plaintiff. 

For  these  reasons  the  demurrer  must  be  overruled ;  and  I  should 
have  overruled  it — on  the  ordinary  terms  —  with  costs,  had  not 
the  bill  been  so  constructed  as  to  render  it  very  difficult  indeed  to 

(a)  2  H.  L.  Gas.  388.  (6)  7  De  G.,  M.  &  6.  1. 
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telly  with  what  is  added  to  it,  the  definite  case  made.  I  therefore 
overrule  the  demurrer  without  costs :  and  the  loss  of  his  costs  the 
plaintiff  must  know  is  attributable  entirely  to  his  own  injudicious 
and  improper  interference. 


♦  500  ♦  COLLINS  V.  LAMPORT. 

1864.    December  8,  9.    Before  the  Lord  Chancellor  Lord  Westbukt. 

Under  the  Merchant  Shipping  Act,  1854,  so  long  as  the  mortgagee  of  a  ship 
does  not  take  possession,  the  mortgagor,  as  the  registered'  owner,  subject  to 
the  mortgage,  retains  all  the  rights  and  powers  of  ownership,  and  his  oontraots 
with  regard  to  the  ship  will  be  valid  and  effectual,  provided  that  his  dealings 
do  not  impair  the  mortgagee's  security. 

Where,  therefore,  a  mortgagor  in  possession  had  made  a  charter-party  which 
was  not  shown  to  be  in  any  way  prejudicial  to  the  sufficiency  of  the  security : 
Held,  that  the  mortgagees  were  bound  by  it,  and  an  injunction  was  granted, 
at  the  suit  of  the  charterers,  to  restrain  the  mortgagees  from  dealing  with  the 
ship  in  any  manner  inconsistent  with,  or  which  might  interfere  with  or  prevent, 
the  execution  of  the  charter-party.' 

This  was  an  appeal  by  the  plaintiffs,  Phineas  Davis  Collins  and 
William  Aubrey  Chandlers,  who  were  the  charterers  of  a  British 
ship  called  the  Maria,  from  the  refusal  with  costs  by  Yice-Chan- 
cellor  KiNDERSLET  of  a  motion  for  an  injunction  to  restrain  the 
defendants,  William  James  Lamport,  George  Holt,  and  Philip 
Henry  Holt,  who  were  the  registered  mortgagees  of  the  ship,  but 
were  out  of  possession,  and  James  Webb,  with  whom,  subsequently 
to  the  filing  of  the  original  bill  and  with  notice  on  his  part  of  the 
charter-party,  they  had  entered  into  a  contract  for  the  sale  of 
the  ship,  from  dealing  with  her  in  any  way  inconsistent  with,  or 
which  might  interfere  with  or  prevent,  the  executibn  of  the  charter- 
party,  and  from  selling  the  ship  without  giving  notice  of  the  char- 
ter-party to  the  purchaser. 

The  injunction  sought. was  ancillary  to  the  specific  performance 
of  the  charter-party,  the  enforcement  of  which  was  the  main  object 
of  the  suit. 

>  See  3  Kent,  134-136 ;  Rusden  v.  Pope,  L.  R.  3  Exch.  269 ;  Brown  v. 
Tanner,  L.  R.  3  Ch.  Ap.  597 ;  Howard  v.  Odell,  1  Allen,  85 ;  Macy  v.  Wheeler, 
30  N.  Y.  231 ;  Myers  o.  Willis,  18  C.  B.  886. 
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The  Lord  Chancellor  upon  the  eyidcnce  held  the  charter-party 
to  be  binding  upon  the  remaining  two  defendants  to  the  suit,  viz., 
Edwin  Spencer  Boberts  and  Thomas  Luccock. 

Of  these  the  former  was  the  registered  owner  and  the 
*  mortgagor  of  the  ship,  and  the  latter  (who  alone,  as  rep-   *  501 
resenting  the  ship,  had  signed  the  charter-party)  was  an 
intended  purchaser  from  the  mortgagor  Edwin  Spencer  Roberts. 

The  mortgagees  were  no  parties  either  to  the  charter-party  or  to 
the  dealings  between  the  mortgagor  and  his  intended  purchaser ; 
and  one  of  the  questions  discussed  on  the  appeal,  and  on  which 
alone  it  is  considered  necessary  to  report  the  case,  was  as  to  the 
right  of  the  mortgagees  and  their  intended  purchaser,  regard  being 
had  to  the  provisions  of  the  Merchant  Shipping  Act,  1854,  sections 
70,  71,  the  terms  of  which  are  set  out  below,  (a)  to  interfere  with 
these  matters. 

Mr.  Glasie  and  Mr.  T.  H.  Terrell  appeared  for  the  appellants. 

Mr.  Baily  and  Mr.  Osier ^  for  tlie  mortgagees,  and 

Mr.  W.  F.  Eobm%ony  for  the  defendant  James  Webb. 

The  arguments  turned  mainly  on  the  construction  of  the  sections 
of  the  statute  which  are  above  referred  to  ;  and  in  addition 
the  Statute  of  6  Geo.  4,  c.  110,  §  45,  *  and  the  cases  of  The  *  502 
European  and  Atistralian  Royal  Mail  Company^  Limited  v. 
The  Royal  Mail  Steam  Packet  Company^  (6)  Marriott  v.  The 
Anchor  Reversionary  Company ^  (c)  De  Mattos  v.  Oibson^  (i)  Dean 
V.  M  Ghie^  (e)  and  Dickenson  v.  Kitchen^  (^)  were  referred  to. 

(a)  Sect.  70.  "A  mortgagee  shall  not  by  reason  of  bis  mortgage  be  deemed 
to  be  the  owner  of  a  ship  or  any  share  therein,  nor  shall  the  mortgagor  be 
deemed  to  have  ceased  to  be  owner  of  such  mortgaged  ship  or  share,  except  in 
so  far  as  may  be  necessary  for  making  such  ship  or  share  available  as  a  security 
for  the  mortgage  debt/' 

Sect.  71.  '*Evei7  registered  mortgagee  shall  have  poller  absolutely  to  dis- 
pose of  the  ship  or  share  in  respect  of  which  he  is  registered,  and  to  give 
effectual  receipts  for  the  purchase-money ;  but  if  there  are  more  persons  than 
one  registered  as  mortgagees  of  the  same  ship  or  share,  no  subsequent  mort- 
gagee shall,  except  under  the  order  of  some  Court  capable  of  taking  cognizance 
of  such  matters,  sell  such  ship  or  share  without  the  concurrence  of  every  prior 
mortgagee.^ 

(6)  4  K.  &  J.  676.  (d)  U.  &  H.  79.       (g)  SE.&  B.  789. 

(c)  8  De  6.,  F.  A  J.  177.       (0  4  Bing.  45. 
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The  Lord  Chancellor.  —  The  mortgagor  of  this  ship  was  desir- 
ous of  selling  her,  and  his  intention  was  in  course  of  fulfilment 
under  an  agreement  with  the  defendant  Thomas  Luccock.  He 
found  it  necessary  for  the  purposes  of  the  latter  that  the  latter 
should  be  at  liberty  at  once  to  charter  the  ship,  and  he  acceded  to 
that  being  done. 

The  question  is  whether,  the  mortgagor  being  under  no  contract 
or  agreement  with  the  mortgagees  to  deprive  him  of  the  right  so 
to  deal  with  his  vessel  other  than  that  contained  in  the  mortgage 
itself,  the  provisions  of  the  Merchant  Shipping  Act,  1854,  import 
into  that  mortgage  a  power  for  the  mortgagees  at  their  own  good 
will  and  at  any  time  to  arrest  every  thing  which  has  been  done  by 
the  mortgagor,  and  to  take  possession  of  the  ship,  stripping  her 
entirely  of  any  contract  or  engagement  to  which  she  had  been  pre- 
viously subjected  by  the  mortgagor. 

The  inconvenience,  to  say  nothing  of  the  injustice,  of  such  a 
construction  of  the  statute,  is  palpable.  No  mortgagor  could  deal 
with  his  vessel  in  the  ordinary  way.  Every  operation  would  be 
incumbered  by  the  necessity  of  resorting  to  the  mortgagee 
*  603  for  his  concurrence  *  or  approbation,  with  a  result  of  infinite 
difficulty  and  delay  and  expense  and  inconvenience  in  the 
transaction  of  ordinary  mercantile  business. 

But,  in  truth,  I  cannot  attribute  to  the  legislature  in  passing 
this  statute  any  intention  to  introduce  a  different  course  of  dealing 
from  that  which  hitherto  had  always  been  adopted.  Under  the 
earlier  statutes  the  mortgagee,  upon  the  making  and  registration 
of  the  mortgage,  became,  in  the  eye  of  the  law,  the  owner  of  the 
property,  the  mortgagor  being  treated  as  his  quasi  agent.  The 
result  was,  that  the  mortgagee  frequently  found  himself  bound 
either  by  the  contracts  of  the  mortgagor,  or,  at  all  events,  by  the 
necessary  expenditure  and  outgoings  of  the  vessel,  a  result  seriously 
injurious  and  inconvenient  to  mortgagees,  and  one  which  inter- 
posed consideraBle  difficulty  in  the  way  of  persons  desirous  of 
raising  money  upon  this  species  of  security.  To  this  state  of 
things,  and  to  the  reasoning  of  the  cases  which  had  led  to  it,  the 
legislature,  by  the  statute  which  we  are  considering,  opposes  the 
declaration  of  the  general  principle,  that  the  mortgagor  shall  be 
deemed  to  be  the  owner  of  the  vessel.  This  it  does  by  enacting, 
first,  that  the  mortgagee  shall  not  by  reason  of  his  mortgage  be 
deemed  to  be  the  owner,  and  then,  that  the  mortgagor  shall  not  be 
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deemed  to  hare  ceased  to  be  the  owner,  with  an  exception,  however, 
thus  expressed:  except  in  so  far  as  may  be  necessary  for  making 
such  ship  or  share  available  as  a  security  for  the  mortgage 
debt." 

So  long,  therefore,  as  the  dealings  of  the  mortgagor  with  the 
ship  are  consistent  with,  and  do  not  materially  prejudice  and 
detract  from  or  impair  the  sufficiency  of,  the  mortgagee's  security, 
the  mortgagor  has  parliamentary  authority  to  act  in  all 
respects  as  owner  of  the  *  vessel,  and  therefore  to  enter  into  *  504 
all  contracts  touching  the  disposition  of  her  necessary  td 
assure  to  hipi  the  full  value  and  benefit  of  his  property.  But 
whenever  a  mortgagee  can  show  that  the  act  of  the  mortgagor 
prejudices  or  injures  his  security,  he  ceases  to  be  bound  by  the 
parliamentary  declaration  as  to  the  ownership  of  the  mortgagor, 
and  can  claim  the  full  benefit  of  and  exercise  the  rights  given  to 
him  by  his  mortgage.  Every  contract,  therefore,  entered  into  by 
the  mortgagor  remaining  in  possession  is  a  contract  which  derives 
validity  from  the  declaration  of  his  continuing  to  be  the  owner ; 
but,  at  the  same  time,  every  such  contract  is  a  contract  into  the 
benefit  of  which  the  mortgagee  may  at  any  time  enter  by  giving 
notice  to  the  person  who  under  that  contract  is  to  pay  to  the 
mortgagor,  that  he  requires  the  payment  to  be  made  to  him,  the 
mortgagee. 

Such  being  as  well  a  reasonable  interpretation  of  the  statute,  — 
as  making  the  law,  with  regard  to  this  description  of  property,  in 
a  great  measure  analogous  to  the  law  as  it  exists  with  regard  to 
mortgagees  of  real  estate,  —  as  also,  according  to  my  present 
impression,  the  true  interpretation  of  the  statute,  I  cannot  — 
imless  the  further  consideration  which  I  will  give  to  the  case  shall 
cause  me  to  change  my  present  opinion  —  allow  the  mortgagees 
here,  in  the  absence  of  every  thing  to  show  that  this  charter-party, 
if  permitted  to  be  carried  into  execution,  will  at  all  prejudicially 
affect  the  sufficiency  of  their  security,  to  interfere  with  its  being 
carried  into  execution,  but  shall  grant  an  injunction,  restraining 
them  and  also  the  purchaser  from  them,  from  dealing  with  the  ship 
in  any  way  inconsistent  with,  or  which  may  interfere  with  or  pre- 
vent the  execution  of,  the  charter-party. 
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December  9. 

*  605  *  The  Lord  Chancellor.  —  I  have  again  considered  this 
case  with  regard  to  the  relative  positions  of  the  mortgagor 
and  mortgagees. 

I  see  no  reason  to  alter  the  opinion  which  I  expressed  at  the 
conclusion  of  the  arguments.  In  my  judgment,  under  the  statute, 
so  long  as  the  mortgagee  of  a  ship  does  not  take  possession,  the 
mortgagor,  as*  the  registered  owner,  subject  to  the  mortgage, 
retains  all  the  rights  and  powers  of  ownership,  and  his  contracts 
with  regard  to  the  ship  will  be  valid  and  effectual,  provided  that 
his  dealings  do  not  materiallj  impair  the  mortgagee's  security. 

My  order,  therefore,  will  reverse  that  of  the  Vice-Chancellor, 
and  be  in  the  terms  which  I  stated. 


EEDE  V.  OAKES. 

1864.    November  8,  4,  5.    December  21.    Before  the  Lords  Justices. 

Properties  held  partly  bj  an  absolute  owner  and  partly  by  several  sets  of  trus- 
tees under  several  trusts  and  for  different  persons  were,  by  the  vendors  as  a 
single  body,  agreed  to  be  sold  together  in  one  lot  for  one  undivided  sum,  — 
which  the  absolute  owner,  and  the  trustees  and  their  several  sets  of  cesiuU 
qfte  trustent  afterwards  apportioned  by  agreement  amongst  themselves,  but 
not,  as  it  appeared,  on  any  sufficient  data,  —  and  with  special  conditions  limit- 
ing the  title,  without,  however,  properly  defining  the  portions  of  the  properties 
affected  by  the  limitations.  The  purchaser  refused  to  complete  the  purchase, 
and  the  vendors  filed  a  bill  for  specific  performance  of  the  contract :  Hdd, 
reversing  the  decree  of  the  Master  of  the  Rolls,  that  the  case  was  too  doubt- 
ful to  entitle  them  to  the  relief.^ 

Observations  as  to  the  sale  of  trust  properties  conjointly  with  property  not 
subject  to  the  trusts,  and  the  manner  in  which  such  sales  ought  to  be  made. 

This  was  an  appeal  by  the  defendant  from  the  decree  made  by 
the  Master  of  the  Bolls  on  the  hearing  of  the  cause  and  from  an 
order  made  by  his  Honor  on  the  cause  coming  on  before  him  for 
further  consideration. 

^  See  2  Ghitty  Contr.  (11th  Am.  ed.)  1468.  As  to  doubtful  titles,  see  2 
Chitty  Contr.  1496-1501;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  386,  note  (d),  and 
cases  cited,  405  and  cases  in  note  (1). 
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*  The  circumstances  of  the  case  and  the  nature  of  the  *  606 
decree  and  order  under  appeal  will  be  seen  from  the  follow- 
ing statement  of  the  facts,  which  is  taken  from  the  judgment  of 
the  Lord  Justice  Txtrner,  and  supplements,  and  in  some  respects 
corrects,  the  statement  of  facts  contained  in  Mr.  Beavan's  report 
of  the  case  in  the  Court  below,  (a) 

The  suit  was  by  the  yendors  of  an  estate  against  the  purchaser 
for  the  specific  performance  of  the  purchase  agreement.  The 
agreement,  which  bore  date  the  8th  of  March,  1862,  was  for  the 
purchase  of  the  estate  at  the  sum  of  16,6502. 

The  yendors  held  the  estate  under  dififerent  titles. 

The  great  bulk  of  the  estate  was  deyised  by  the  will  of  Robert 
Bede,  who  died  in  1822,  to  the  four  daughters  of  Robert  Rede 
Rede ;  and  upon  the  marriages  of  these  four  daughters  their  re* 
spectiye  shares  of  this  part  of  the  estate  were  yested  or  agreed 
to  be  yested  in  trustees  in  trust  for  them  and  their  husbands  for 
their  liyes,  with  remainder  to  their  children,  with  powers  to  the 
trustees  of  the  respectiye  settlements  to  sell  the  respectiye  shares. 

A  small  part  of  the  estate  was  yested  in  the  trustees  of  the 
settlement  made  upon  the  marriage  of  Robert  Rede  Rede  in  trust 
for  him  and  his  wife  for  their  liyes,  with  remainder  to  their 
children,  the  four  daughters,  with  power  to  these  trustees  to  sell 
this  part  of  the  estate. 

The  rest  of  the  estate,  which  was  also  but  a  small  part  of 
it,  was  vested  in  Mrs.  Rede,  the  widow  of  Robert  *  Rede    *  507 
Rede,  in  fee  under  the  will  of  Robert  Rede  Rede,  wbo  died 
in  the  year  1852. 

Tliese  seyeral  sets  of  trustees  and  Mrs.  Rede  and  the  four 
daughters  and  their  husbands  concurred  in  the  sale  of  the  estate 
as  one  entire  estate,  and  they  were  the  plaintiffs  in  this  suit. 

After  the  estate  had  been  agreed  to  be  sold,  and  on  the  8th  of 
October,  1862,  an  agreement  was  come  to  between  the  plaintiffs  by 
which  it  was  agreed  that  140Z.  should  be  considered  as  the  yalue 
of  such  part  of  the  estate  as  was  the  property  of  Mrs.  Rede ;  that 
8522.  should  be  considered  as  the  yalue  of  such  part  of  the  estate 
as  was  comprised  in  the  marriage  settlement  of  Robert  Rede  Rede 
and  bis  wife,  and  should  be  received  by  the  trustees  of  that  settle- 
ment ;  and  that  16,158/.  should  be  considered  as  the  yalue  of  the 

(a)  S2  Beav.  666. 
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residue  of  the  estate,  being  the  part  which  had  belonged  to  the 
four  daughters  and  was  comprised  in  their  marriage  settlements, 
and  should  be  received  by  the  trustees  of  those  settlements  and  be 
applied  accordingly. 

The  estate  had,  it  appeared,  before  the  sale  to  the  appellant, 
been  put  up  for  sale  by  public  auction  in  lots  under  certain  condi- 
tions of  sale ;  and  the  lots  sold  to  the  appellant  were  so  sold 
subject  to  such  of  those  conditions  as  were  applicable  to  a  sale  by 
private  contract. 

The  sixth  of  the  conditions  was  as  follows :  — 

^^  The  abstracts  of  title  to  the  property,  other  than  that  part  of 
which  Mrs.  Rede  is  vendor,  shall  commence  as  follows ;  viz.,  — 
as  to  the  manors  and  freehold  portion  with  indentures  bearing 
date  respectively  the  5th  and  6th  January,  1803,  the  25th  and 

26th  March,  1805,  the  29th  and  30th  November,  1805, 
•  508    the  1st  and  2d  *  March,  1807,  the  1st  and  2d  October,  1813, 

and  tlie  Slst  December,  1845,  which  respectively  comprise 
certain  parts  thereof ;  and  as  to  the  copyhold  portion  with  the 
admissions  of  the  30th  December,  1825,  the  27th  December,  1833, 
and  the  19th  February,  1823 ;  and  as  to  the  leasehold  portion 
with  indentures  dated  respectively  the  3l8t  March,  1788,  and  tlie 
27th  March,  1797 ;  and  as  to  such  parts  of  the  said  manors  and 
freehold  portions'  as  are  not  comprised  in  any  of  the  aforesaid 
indentures  (other  than  in  the  said  indenture  of  the  31st  Decem- 
ber, 1845)  the  title  shall  commence  with  the  will  of  Robert  Rede, 
Esq.,  dated  in  1821  and  proved  in  1822 ;  and  as  to  Mrs.  Rede's 
part  of  the  property,  consisting  of  several  cottages,  tlie  title  shall 
commence  with  the  will  of  her  late  husband,  dated  tlie  1st  of 
February,  1831,  and  proved  the  13th  of  December,  1852,  with  a 
declaration  of  a  previous  possessory  title  by  him  of  upwards  of 
fifteen  years." 

The  property  comprised  in  the  indenture  of  the  31st  of  Decem- 
ber, 1845,  was  that  part  of  the  estate  contracted  to  be  sold,  which 
was  held  upon  the  trusts  of  the  marriage  settlement  of  Robert 
Rede  Rede  and  his  wife. 

The  bill,  as  already  stated,  was  for  specific  performance. 

The  appellant  by  his  answer  to  the  bill  objected  to  tlie  title  to  a 
part  of  the  estate ;  and  submitted  that  such  of  the  parties  to  the 
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agreement  of  October,  1862,  as  were  trustees  were  not  competent 
as  such  and  had  no  authority  to  enter  into  such  an  agreement  for 
the  apportionment  of  the  purchase-money  under  the  contract  of 
March,  1862,  and  that  he  was  not  bound  and  declined  to  enter 
into  any  new  contracts  with  the  plaintiffs  in  regard  to  the  purchase 
of  the  lots  to  which  that  contract  had  reference,  or  the 
division  and  apportionment  of  the  aggregate  *  amount  of  *509 
the  purchase-money  for  such  lots.  He  further  said  that  in 
the  requisitions  upon  and  objections  to  the  plaintiffs'  title,  deliv- 
ered on  his  behalf,  it  had  been  stated  that  the  lots  in  question 
were  sold  for  one  sum  undergone  contract,  and  consisted,  —  first,  of 
a  property  to  which  tlie  four  daughters  of  Robert  Rede  Rede  became 
entitled  under  the  will  of  Robert  Rede ;  secondly,  of  a  property 
devised  by  Robert  Rede  Rede  to  his  wife,  the  plaintiff  Louisa 
Rede;  and,  thirdly,  of  a  property  conveyed  to  trustees  by  an 
indenture  of  the  31st  December,  1845 ;  that  the  sale  of  the  first 
property  was  made  by  several  trustees  under  the  trusts  and  powers 
of  four  several  settlements ;  and  the  sale  of  the  thirdly  mentioned 
property  was  also  made  by  trustees;  that  under  such  circum- 
stances the  several  properties  ought  to  have  been  sold  separately, 
and  that  the  contract  to  sell  all  the  properties  at  one  price  was  not 
valid  or  such  a  contract  as  a  purchaser  could  safely  complete ;  and 
he  submitted  that  these  objections  to  the  validity  of  the  contract 
entered  into  witli  him  were  in  no  way  remedied  or  displaced  by 
the  agreement  of  October,  1862 ;  and  he  claimed  the  same  benefit 
of  those  his  objections,  upon  which  he  still  insisted,  to  the  con- 
tract as  if  he  had  demurred  to  the  bill. 

By  the  decree  made  by  the  Master  of  the  Rolls  at  the  hearing  of 
the  cause,  the  Court  declared  that  the  agreement  ought  to  be  spe- 
cifically performed,  and,  after  the  usual  reference  as  to  title  and 
when  title  was  shown,  the  Court  directed  an  inquiry  in  what  por- 
tions and  among  whom  the  purchase-money  ought  to  be  appor- 
tioned and  paid,  and  the  further  consideration  was  adjourned. 

The  chief  clerk  made  his  certificate  in  pursuance  of  this  decree, 
by  which  he  found  the  title  to  be  good ;  and  he  found  that 
the  purchase-money  ought  to  be  apportioned  *  between  the   *  510 
parties  in  the  proportions  which  were  mentioned  in  the 
agreement  entered  into  between  them. 

The  appellant  moved  to  vary  the  certificate ;  but,  by  the  order 
made  upon  this  motion,  and  upon  the  hearing  of  the  cause  on 
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further  consideration  the  Oourt  refused  the  motion,  and  ordered 
specific  performance  of  the  agreement,  directed  the  accounts  which 
were  necessary  in  order  to  the  completion  of  the  specific  perform- 
ance, and  ordered  the  purchase-money  to  be  paid  to  the  parties  in 
the  proportions  mentioned  in  the  certificate  which  were  those 
which  had  been  agreed  upon  between  the  parties. 

It  was  from  this  order  and  from  that  decree  in  the  cause  that 
the  present  appeal  was  brought. 

Mr.  Selwyn  and  Mr.  J.  T.  Humphry  appeared  for  the  appel* 
lant,  and  « 

Mr.  Baggallay  and  Mr.  F.  J.  Turner,  for  the  respondents,  the 
plaintiffs  in  the  suit. 

Mortloek  v.  Buller,(^a)  Thompion  v.  Blackstone,(b^  Clark  v. 
Seymour  J  (c)  Pyrke  v.  Waddinghamj  (d)  The  South  Wales  Railr 
way  Company  v.  WytheSj(e')  The  Attorney- General  v.  The  Earl  of 
Clarendon^  (jg)  St.  Mary  Magdalen  College,  Osford  v.  The  Attorney- 
General,  (A)  The  Att^ymey -General  v.  Payne,  (%)  and  Attorney- 
General  V.  Davey,  (k)  were  referred  to. 
*  511  *  The  scope  of  the  arguments  sufficiently  appears  from  the 
judgment  of  the  Lord  Justice  Tubner,  and  from  Mr.  Beavan's 
i*eport  of  the  arguments  in  the  Oourt  below.  (I)  At  their  close  the 
Lords  Justices  reserved  their  judgment 

December  21. 

The  Lord  Justice  Enioht  Bruce.  —  The  nature  and  facts  of 
this  case  are  such  that  I  should  not  htive  regretted  to  find  myself 
arriving  at  a  conclusion  different  from  that  at  which  I  have  in  fact 
arrived.  My  judgment,  however,  formed  upon  consideration,  is 
that  the  bill  should  be  dismissed,  and  my  reason  for  that  judgment 
is  my  inability  to  satisfy  myself  that  the  conti*act  of  March,  1862, 
sought  by  it  to  be  specifically  performed,  was  not  a  breach  of  trust, — 
not  using  that  expression  with  any  intention  of  imputing  wrong 

(a)  10  Ves.  292.  (g)  17  Vea.  491. 

(&)  6  BeaT.  470.  (h)  6  H.  L.  Cas.  189. 

(c)  7  Sim.  67.  (0   27  Beav.  168. 

((f)  10  Hare,  1.  (k)  4  De  G.  &  J.  136. 

(e)  5  De  G.,  M.  &  G.  880.  (0  82  Beav.  656-1158. 
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motive  to  any  one,  —  on  the  part  of  the  trustees  who  were  parties 
to  it,  or  that  the  plaintiffs'  case  was  or  is  assisted  bj  the  agree- 
ment of  October,  1862. 

The  contract  of  March,  1862,  was  a  mistake.  The  vendors  in  it 
were,  as  vendors,  a  single  body.  The  contract  went  to  render  the 
sale  of  so  much  of  the  property  contracted  to  be  sold  as  was  com- 
prised in  the  earliest  settlement,  and  the  price,  whatever  it  was  or 
might  be,  of  that  portion  and  the  trustees  of  it  liable  to  be  affected 
by  considerations  and  matters  with  which  properly  they  had  no 
concern ;  and  to  render  the  sale  of  so  much  of  the  property  con* 
tracted  to  be  sold  as  was  comprised  in  the  other  settlements  respec- 
tively, and  the  price,  whatever  it  was  or  might  be,  of  that  portion 
and  the  trustees  of  it  liable  to  be  affected  by  considerations 
and  matters  with  which  properly  they  had  no  concern.  *  The  *  612 
trustees  of  the  first  settlement  ought  not,  in  my  judgment, 
to  have  been  made  liable  to  be  affected  by  any  defect  of  title  in  any 
part  of  the  lands  sold  belonging  to  the  other  vendors  respectively ; 
nor  should  the  trustees  of  the  later  settlements  have  been  made 
liable  to  be  affected  by  any  defect  of  title  in  any  part  of  the  lands 
Bold  by  Mrs.  Rede  or  her  trustees. 

The  doctrine  and  principles  applicable  to  cases  of  specific  per- 
formance are,  in  my  judgment,  opposed  to  granting  specific  per- 
formance in  this  case ;  for,  if  it  is  not  clear  that  the  contract  of 
March,  1862,  was  a  breach  of  trust  on  the  part  of  each  set  of  trus- 
tees, it  must  be  held,  I  think,  to  be  at  least  reasonably  and  seri- 
ously doubtful  whether  it  was  not  so.  The  bill  should,  in  my 
judgment,  be  dismissed  without  costs,  so  as  to  leave  the  plaintiffs 
to  pay  their  own  costs  incurred  in  the  present  suit,  but  no  other 
costs  of  it. 

The  Lord  Justice  Torner,  after  stating  the  facts  to  the  effect  of 
the  statement  of  them  herein  before  contained,  proceeded  thus :  — 

I  am  unable  to  agree  with  the  Master  of  the  Bolls  in  the  conclu- 
sions at  which  he  has  arrived. 

The  case  presents  two  distinct  points  for  consideration:  first, 
whether  a  specific  performance  of  this  agreement  ought  at  all  to 
have  been  decreed ;  and  secondly,  whether,  assuming  that  specific 
performance  was  proper  to  be  decreed,  the  decree  and  order  under 
appeal  were  proper  to  be  made. 
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The  second  of  these  questions  does  not  arise  if  the  first  of  them 
ought  to  be  decided  in  the  negative ;  and,  in  my  judgment,  it 
ought  to  be  so  decided. 

*  513        *  The  argument  on  the  part  of  the  defendant  upon  this 

point  was  carried  to  a  very  great  length.  It  vras  argued 
on  his  part  that  in  no  case  could  trustees  for  sale  properly  join  in 
selling  the  trust  property  conjointly  with  other  property  not  sub- 
ject to  the  trust. 

I  am  not  disposed  to  assent  to  this  proposition.  I  think  it 
would  be  in  the  highest  degree  detrimental  to  trust  property  that 
any  such  general  rule  should  be  laid  down.  There  are  and  must 
be  many  cases  in  which  it  is  obviously  beneficial  to  the  persons 
interested  under  trusts  that  property  not  subject  to  the  trust 
should  be  sold  conjointly  with  the  trust  property,  and  I  cannot 
agree  that  in  such  cases  the  two  properties  cannot  be  sold  to- 
gether ;  but  I  agree  in  this,  that  where  such  a  sale  is  made  due 
precautions  ought  to  be  taken  that  the  trust  property  is  in  no  way 
injured  by  the  other  property  being  united  in  the  sale,  and  that 
tlie  sale  ought  to  be  so  made  as  that  the  portion  of  the  proceeds 
to  be  attributed  to  the  trust  property  can  be  settled  upon  some 
fair  and  reasonable  basis,  and  is  not  left  to  rest  upon  speculation 
and  conjecture. 

The  true  question  on  which  the  validity  of  such  a  sale  must 
depend  seems  to  me  to  be  this :  Was  or  was  not  the  sale  made 
under  such  circumstances  and  in  such  a  manner  as  that  the  eestuis 
que  trmtent  ought  to  be  held  bound  by  it  ?  If  it  was,  tlie  title  of 
the  purchaser  could  not,  I  conceive,  be  impeached.  If  it  was  not, 
his  title  would,  I  apprehend,  be  liable  to  impeachment  at  the  suit 
of  the  cestuis  que  trustent. 

It  is  in  this  point  of  view  that  the  case  before  us  ought  in  my 
judgment  to  be  looked  at. 

Looking  to  the  position  of  the  dififerent  parts  of  this 

*  514    *  estate,  I  have  no  doubt  that  it  was  for  the  benefit  of  the 

persons  interested  under  the  trusts  that  the  whole  estate 
should  be  sold  together  ;  and  if,  therefore,  the  case  rested  here,  I 
should  have  no  difficulty  in  holding  the  purchaser  to  be  bound  by 
the  contract. 

The  difficulty  seems  to  me  to  lie  not  in  the  circumstances  under 
which  tlie  sale  was  made,  but  in  the  manner  in  which  it  was 
made.     There  are  two  difficulties  which  here  present  themselves : 
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first,  do  the  terms  of  the  contract  furnish  the  means  of  ascertain- 
ing upon  any  fair  and  reasonable  basis  the  proportion  of  the 
proceeds  of  the  sale  which  ought  to  be  attributed  to  the  trust 
properties ;  and,  secondly,  has  the  sale  been  so  made  as  that  the 
bulk  of  the  trust  properties  may  not  have  been  injured  by  the  other 
properties  having  been  united  with  it  in  the  sale. 

The  first  of  these  questions  is,  I  think,  to  say  the  least,  open  to 
very  serious  doubt.  Looking  to  the  sixth  condition  of  sale,  it 
would  be  necessary,  in  order  to  ascertain  tlie  proportions  of  the 
purchase-money  proper  to  be  ascribed  to  the  different  trust  proper- 
ties, to  determine  the  values  to  be  attributed  to  difierent  parcels 
of  tlie  properties  held  upon  titles  of  longer  and  shorter  duration, 
a  problem  which  it  would  be  very  difiicult  to  solve.  The  trustees 
indeed  seem  to  have  arrived  at  a  solution  of  it,  and  tlie  Court 
seems  to  have  adopted  their  solution ;  but  I  can  see  no  data  upon 
which  either  the  trustees  or  the  Court  can  have  proceeded. 

I  assume  for  the  purposes  of  this  case  that,  upon  a  sale  of  this 
description,  trustees  would  have  or  the  Court  would  have  the 
power  of  apportioning  the  purchase-money,  although  I  am  not 
satisfied  even  of  this  ;  but  assuming  it,  I  cannot  but  doubt 
whether  trustees  could  *be  warranted  in  making,  or  the  *515 
Court  could  be  justified  in  directing  or  acting  upon,  an 
apportionment  based  on  no  sufiicient  data^  and  one  which  must  in 
a  great  degree,  if  not  wholly,  be  founded  on  conjecture.  I  doubt 
whether  cestuia  que  trvstent  could  be  bound  by  such  an  apportion- 
ment. 

I  much  doubt,  therefore,  whether  upon  this  ground  alone  specific 
performance  of  this  agreement  ought  not  to  have  been  refused. 

I  do  not,  however,  decide  the  case  upon  this  ground  alone. 
There  appears  to  me  to  be  a  still  more  substantial  difiiculty  in  the 
case,  which  is  this ;  viz.,  whether  this  sale  has  not  been  so  made 
as  that  the  bulk  of  the  trust  property  may  have  been  injured  by 
the  properties  having  been  sold  together. 

The  particulars  and  conditions  of  sale  nowhere  specify  the 
extent  of  the  property  held  under  the  different  titles ;  and  as  to 
part  of  the  property,  the  extent  of  which  is  not  specified,  but 
which  now  appears  to  be  of  very  limited  extent,  it  is  stipulated 
that  seventeen  years'  title  only  shall  be  required.  A  purchaser  of 
the  property  therefore  might  well  suppose  that  he  was  to  have  a 
seventeen  years'  title  only  as  to  a  large  part  of  the  property,  and 
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might  fix  the  price  whioh  he  would  give  accordingly.  I  cannot 
but  think  that  it  is  at  least  doubtful  whether  eestuis  que  trustent 
can  be  bound  by  a  sale  made  by  their  trustees  under  such  circum- 
stances.  I  go  no  further  than  to  say  that  it  is  doubtful ;  for  if 
there  be  a  doubt  it  cannot,  in  my  opinion,  be  thrown  upon  the  pur* 
chaser  to  contest  that  doubt. 

Looking  to  both  the  difficulties  to  which  I  have  referred, 
*  516  but  more  especially  to  the  latter,  my  judgment  *  is  that  this 
is  not  a  case  in  which  specific  performance  ought  to  have 
been  decreed ;  and  I  think,  therefore,  that  the  orders  under  appeal 
should  be  discharged,  and  the  bill  dismissed.  Having  regard, 
however,  to  the  novelty  of  the  questions  raised  by  the  appeal,  and 
to  the  defendant's  not  having  at  once  appealed  from  the  original 
decree,  I  think  it  should  be  dismissed  without  costs. 

A  question  afterwards  arose  as  to  whether  the  return  of  the 
deposit  should  or  should  not  be  mentioned  in  the  order  of  the 
Court,  and,  if  it  should,  whether  its  return  should  be  ordered  with 
or  without  interest.  The  decision  of  their  Lordships  upon  this 
point  has  been  already  reported,  (a) 


Ex  parte  SIR  JOHN  TVILLIAM  LUBBOCK,  Bart. 

In  the  Matter  of  SAMUEL  FLOOD  and  HARRY  BUCKLAND 

LOTT,  Bankrupts. 

1868.    May  22.    Before  the  Lord  Chanoenor  Lord  Wbstburt. 

The  language  of  the  orders  of  the  Court  of  Bankruptcy  must  be  oonstraed  with 
reference  to  the  settled  rules  of  the  Court ;  and  it  being  the  settled  practice 
of  the  Court,  that  where  a  security  consists  of  an  equitable  mortgage,  and  the 
mortgagee  after  a  bankruptcy  presents  a  petition  for  the  realization  of  the 
security,  he  is  not  entitled  to  any  interest  subsequent  to  the  date  of  the  fiai: 
Hdd,  that  where  securities  by  way  of  equitable  mortgage  comprised  joint 
property  of  bankrupt  partners,  separate  property  of  one  partner,  and  property 
of  a  stranger,  and  the  mortgagees  being  joint  and  separate  creditors '  elected 
to  prove  against  the  separate  estates,  an  order  made  on  their  petition  and 


(a)  2  De  6.,  J.  &  S.  618. 
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directing  an  account  of  principal  and  interest  due  to  them  without  express 
limitation  of  the  calculation  of  the  interest  to  interest  due  at  the  date  of  the 
fiat^  did  not  entitle  them  to  a  calculation  of,  or  to  retain  out  of  the  proceeds 
of  the  securities,  interest  subsequent  to  the  date  of  the  fiai. 
Dividends  paid  upon  an  erroneous  principle  ordered  to  be  refunded  after  a  con- 
siderable Upse  of  time  and  change  of  circnmstances. 

This  was  an  appeal  by  Sir  John  William  Lubbock,  Bart.,  the 
Bunriying  partner  in  a  firm  of  bankers,  against  an  order  made  on 
the  17th  of  April,  1868,  bj  Mr.  Bioos  Andrews,  the  Oommissioner 
of  the  Court  of  Bankruptcy  for  the  Exeter  district,  whereby 
the  appellant  *  was  ordered  in  effect  to  refund  to  the  as-  *  617 
signees  of  the  bankrupts  a  sum  of  money  which  had  been 
paid  out  of  the  estates  of  the  bankrupts  in  respect  of  interest 
accrued  due  subsequent  to  the  date  of  the  jiai^  November,  1847, 
on  certain  equitable  securities  held  by  the  appellant  and  his  late 
partners. 

The  facts  of  the  case  were  exceedingly  complicated,  but  for  the 
purposes  of  this  report  the.  following  short  statement  of  them  is 
suflScient :  — 

• 

On  April  13th,  1849,  the  appellant's  firm  presented  a  petition  in 
Bankruptcy,  setting  forth  their  securities,  which  were  by  deposit  of 
title-deeds  of  estates,  some  of  which  constituted  joint  estate,  others 
separate  estate  of  one  of  the  partners,  and  others  property  of  a 
surety,  and  claiming  to  be  creditors  of  the  bankrupts  ^^  imder  and 
by  yirtue  and  upon  the  security  of  the  before-mentioned  deeds, 
securities,  and  documents  so  deposited  with  the  petitioners,  and  of 
the  hereditaments,  &c.,  respectively  comprised  therein,  for  the 
sum  of  76482.  ISa.  for  principal  and  interest  at  the  rate  of  five  per 
cent  per  annum,  calculated  to  the  Slst  day  of  December,  1848, 
exclusive  of  subsequent  interest  thereon ; "  and  praying  (amongst 
other  things)  for  a  declaration  that  the  petitioners  were  equitable 
mortgagees  of  the  several  estates,  messuages,  lands,  tenements, 
hereditaments,  <&c.,  comprised  in  the  several  deeds  and  securities 
so  deposited ;  for  an  account  of  what  was  due  from  the  bankrupts 
to  the  petitioners  for  principal  and  interest  upon  and  by  virtue  of 
the  said  several  securities ;  for  a  sale,  and  for  payment  out  of  the 
moneys  which  should  arise  from  such  sale  and  out  of  the  rents  and 
profits  of  the  said  hereditaments  of  the  costs  of  the  sale  in  the  first 
place,  and  for  the  application  of  the  surplus  of  the  sale  moneys  in 
payment  to  the  petitioners'  of  the  said  sum  of  76482.  ISa.  and 
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subsequent  interest ;  but  if  the  same  should  not  be  suffi- 
*518  cient  *to  satisfy  and  pay  the  said  sum  of  7643Z.  13«.  and 
subsequent  interest,  then  for  liberty  to  the  petitioners  to 
make  such  proof  for  the  remainder  of  the  said  sum  of  7643Z.  13«. 
and  subsequent  interest  under  the  fiat  against  the  joint  estate  or 
the  separate  estates  of  the  bankrupts  as  the  petitioners  might  be 
advised  or  might  be  able  to  make. 

An  order  was  made  upon  this  petition  on  the  6th  of  August, 
1849,  by  the  Chief  Judge,  Sir  J.  L.  Knight  Bruce,  whereby  (amongst 
other  things)  it  was  declared  "  that  the  petitioners  were  equitable 
mortgagees  of  certain  messuages,  &c.,  set  forth  in  the  schedule 
thereto  annexed,"  And  it  was  referred  to  the  commissioner  to 
take  ''  an  account  of  the  principal  and  interest  due  to  the  peti- 
tioners in  respect  of  their  said  securities  ; "  and  the  hereditaments 
were  directed  to  be  sold,  and  the  moneys  applied,  after  payment  of 
costs  and  expenses,  ^^  in  payment  to  the  petitioners  of  what  should 
be  found  due  to  them  as  aforesaid,"  and  the  surplus,  if  any,  to  the 
official  assignee ;  and  after  providing  for  the  case  of  the  moneys 
not  being  sufficient  to  pay  to  the  petitioners  "  the  amount  of  what 
should  be  so  found  due  to  them,"  and  in  that  event  giving  the 
petitioners  liberty  to  go  in  under  the  fiat  and  prove  for  the  defi- 
ciency, and  directing  them  to  be  admitted  as  creditors  thereunder 
for  what  they  should  so  prove,  with  a  right  to  receive  dividends 
ratably  with  the  other  creditors,  the  petition  was  ordered  to  stand 
over  in  all  other  respects,  with  liberty  to  the  parties  to  apply, 
touching  the  matters  in  question,  as  they  might  be  advised. 

Under  the  reference  to  him  contained  in  this  order,  the  commis- 
sioner, in  June,  1850,  found  that  the  sum  of  7179/.  I85.  64.  was 
due  to  the  appellant's  firm  by  virtue  of  the  securities  set 
*  519  forth  in  the  schedule  annexed  to  the  *  order  for  principal 
and  interest, "  calculated  to  the  date  of  the  said  fiM^  to- 
gether with  a  further  sum  of  834/.  1«.  64.  for  interest  thereon,  cal- 
culated to  the  31st  of  May,  1850,  making  together  the  sum  of 
8014/.,  and  not  including  interest  accruing  and  to  accrue  due  sub- 
sequent to  such  last  mentioned  date." 

The  appellant's  firm  had  in  the  first  instance  entered  a  claim 
against  the  joint  estate  of  the  bankrupts,  but  afterwards  (m 
August,  1851)  by  the  leave  of  the  Court  tliey  withdrew  this  claim, 
and  in  1856  and  1857  proved  against  the  separate  estates  of  the 
bankrupts,  and  received  dividends  under  such  proofs.  The  por> 
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tions  of  the  property  not  forming  part  of  either  of  the  estates 
against  which  the  proofs  were  made  were  subsequently  sold  and 
the  proceeds  paid  to  the  appellant's  firm,  who,  by  means  of  these 
payments  and  by  the  dividends  paid  on  their  proofs,  had  received 
altogetlier  58541.  16«.  3d.  If  the  accounts  were  to  be  taken  on 
the  principle  of  not  allowing  even  as  against  the  securities  any 
interest  beyond  the  date  of  the  bankruptcy,  this  amount  was  in 
excess  of  that  due  by  416Z.  11^.  6(2.,  and  the  commissioner  ordered 
the  appellant  to  reAmd  that  amount. 

Mr,  Daniel  and  Mr.  De  Gex^  for  the  appellant.  —  There  is  no 
such  universal  rule  as  that  interest  cannot  as  against  a  security 
be  allowed  beyond  the  bankruptcy.  £x  parte  Mamsbottom.  (a) 
Such  a  rule  would  contravene  the  well-settled  principle  that  a 
security  for  a  debt,  part  of  which  is  provable  and  part  not,  may  be 
applied  by  the  holder  of  it  to  the  latter  part.  JSx  parte 
Havardy  (6)  Ux  parte  Arkley^  (c)  Ex  parte  Johnson,  (d)  *  In  *  620 
this  case  the  dispute  is  settled  by  the  terms  of  the  order  which 
directs  the  computation  of  interest  without  restriction.  If,  when 
the  Court  made  the  order  of  1849,  it  had  intended  to  restrict  the 
right  of  the  then  petitioners  in  respect  of  interest  to  interest  due 
at  the  date  of  the  fiat^  it  would  have  so  expressed  its  order,  as  was 
done  in  tlie  cases  of  Ex  parte  Wardell  (e)  and  Ex  parte  Hercy.  (e) 
The  restriction  cannot  on  any  sound  principle  of  construction  be 
implied ;  and,  regard  being  had  as  well  to  the  frame  of  the  petition 
on  which  the  order  was  made  as  to  the  terms  of  the  order  itself,  the 
question  must  be  regarded  as  re%  judicata.  At  all  events,  as  against 
our  securities  on  the  joint  estate  and  on  the  estate  of  the  surety,  we 
may,  notwithstanding  our  proof,  apply  those  securities  towards 
payment  of  all  that  is  due  to  us  (Ex  parte  Shepherd^  In  re  Plum- 
meTy  (^r)  Ex  parte  Peacock^  (A)  )  including  therefore  interest  up  to 

(a)  2  M.  &  A.  79,  and  see  2  M.  &  A.,  App.  A. 

(6)  1  Cooke,  B.  L.  124.  (c)  1  Cooke,  B.  L.  126. 

((i)  3  De  O.,  M.  &  G.  218.  In  a  later  case  decided  on  the  authority  of  that 
above  reported,  it  was  ingeniously  argued,  that  the  application  of  this  principle 
ought  to  be  confined  to  the  state  of  the  account  at  the  date  of  the  adjudication, 
and  that  the  provable  portion  of  the  debt  could  not  be  ailerwards  increased. 
See  Be  Savin.  L.  R.  7  Ch.  Ap.  760. 

(e)  1  Cooke,  B.  L.  181 ;  2  M.  &  A.,  App.  A. 

(^)  2  M.,  D.  &  De  G.  204 ;  1  Ph.  66. 

(A)  2  Gl.  &  J.  27. 
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the  date  of  payment ;  and  as  we  cannot  prove  for  interest  subse- 
quent to  the  date  of  the  fiat^  we  have  a  right  to  apply  our  securi- 
ties  in  discharge  of  that  part  of  the  amount  due  to  us  for  which 
we  cannot  prove ;  viz.,  interest  accrued  due.  subsequently  to  the 
fiat^  and  to  apply  the  dividends  which  we  have  received  to  that 
part  of  our  debt  which  we  can  prove.  Even  if  the  dividends 
had  been  paid  to  us  not  according  to  the  course  of  bankruptcy 
practice,  which  we  deny,  still,  as  we  really  lose  part  of  the 

interest  to  which  in  the  Court  of  Chancery  we  should 
*  521    without  doubt  be  held  entitled,  the  Court  *  will  not  at  this 

distance  of  time,  and  after  the  death  of  one  of  the  appel- 
lant's firm  and  the  a^ustment  of  accounts  with  his  estate  on  the 
footing  of  the  order,  direct  the  appellant  to  refund  money  paid  to 
his  firm  under  and  according  to  tiie  Court's  own  order.  Ex  parte 
Sopefy  (a)  Ex  parte  Wil8<m.(b^  In  Ex  parte  Sander$onj  (c)  the 
Court  refused  in  such  circumstances  even  to  rectify  a  miscalcula- 
tion, though  there  was  no  question  of  refunding,  no  dividend 
having  been  declared. 

Mr.  Bacon  and  Mr.  Bevir,  for  the  respondents,  the  assignees, 
were  not  heard. 

The  Lord  Chancellor.  —  The  appellant's  firm  had  at  the  date 
of  the  bankruptcy  due  to  them  from  the  two  bankrupts,  who  were 
partners  as  bankers,  a  debt  amounting  to  upwards  of  7000/.,  and 
in  respect  of  that  debt  they  held  several  securities  as  equitable 
mortgagees.  The  securities  consisted,  first,  of  property  belonging 
to  the  bankrupts  jointly ;  secondly,  of  property  belonging  to  one 
of  the  bankrupts,  Mr.  Flood,  severally;  and  thirdly,  of  deeds 
relating  to  property  belonging  to  a  Mr.  Miles^  who  in  this  respect 
may  be  assumed  to  have  acted  as  a  surety. 

Nothing  can  be  better  settled  by  the  practice  of  the  Court  for 
the  last  sixty  years  than  that  where  securities  consist  of  an  equi- 
table mortgage,  and  the  mortgagee,  after  a  bankruptcy,  presents  a 
petition  for  the  realization  of  that  security,  he  is  not  entitled  to 
any  interest  subsequent  to  the  date  of  the  fiat.  Again:  the 
language  of  orders  made  by  the  Court  must  be  construed  with 
reference  to  the  settled  rules  of  the  Court.    Apply  these  two 

(a)  2  M.  &  A.  55.  (c)  8  De  G.,  M.  &  G.  849. 

(6)  1  M.,  D.  &  De  G.  586. 
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*  observations  to  the  order  made  by  the  Court  in  this  *522 
matter  in  August,  1849,  and  the  construction  of  which  is  in 
reality  all  that  we  are  now  concerned  with.  [His  Lordship  here 
referred  to  the  terms  of  the  order  in  question,  and  proceeded 
thus :  ]  I  cannot  assume  that  the  Court  in  using  the  language 
which  it  did  intended  to  depart  from  the  ordinary  rule,  nor  are 
any  special  circumstances  brought  before  the  notice  of  the  Court 
which  can  be  used  for  the  purpose  of  setting  aside  that  ordinary 
rule. 

Under  the  direction,  therefore,  contained  in  the  order,  to  com- 
pute principal  and  interest,  interest  is  to  be  computed  in  conform- 
ity with  the  ordinary  rule  of  the  Court,  which  must  apply  where 
there  is  no  direction  to  the  contrary ;  namely,  that  interest  is  to 
stop  at  the  date  of  the^^.  That  being  so,  the  form  of  the  order 
settles  the  whole  question  as  to  the  security,  giving,  as  it  does, 
the  whole  proceeds  over  to  the  assignee  after  payment  of  costs, 
principal  and  interest  so  computed.  The  finding  of  the  commis- 
sioner in  June,  1850,  so  far  as  it  had  reference  to  interest  accrued 
due  subsequent  to  the  date  of  the  fiat^  was  arrived  at  in  error, 
and  was  not  justified  by  the  order.  An  argument  was  founded  on 
the  circumstance  of  the  petitioner's  firm  having  by  leave  of  the 
Court  withdrawn  their  claim  against  the  joint  estate,  and  elected 
to  prove  against  the  separate  estates.  But  that  argument  only 
applies  to  6000/.  which  was  proved  against  the  separate  estate  of 
Lott,  leaving  the  petitioner  entitled  to  the  benefit  of  the  order  of 
August,  1849,  as  against  the  separate  estate  of  Flood,  to  the  extent 
of  the  dividends,  which  he  has  received  from  that  estate  under  the 
order.  The  claim  is,  therefore,  simply  to  retain  interest  subse- 
quent to  the  date  of  the  fiat^  although  the  order  of  the  Court  is 
required  for  the  purposes  of  proof. 

The  order  under  appeal  is  right,  and  the  appeal  must  be  dis- 
missed, with  costs. 

VOL.  IV.  26  [  401  ] 


523  CASES  IN   CHANCERY. 


*  628        *  Ex  parte  MATTHEW  BOULTON  DAVIS. 
In  the  Matter  of  JOHN  HARRIS,  a  Bankrupt. 

1863.    May  30.    July  18.    Before  the  Lord  Chancellor  Lord  Westburt. 

A  power  given  to  an  indWidaal  of  nominating  himself  or  any  other  person  a 
partner  in  a  business  does  not  constitute  him  a  partner. 

An  agreement  was  entered  into  between  A.  and  B.,  whereby  in  effect  A.  was  to 
carry  on  a  certain  business  in  the  name  of  '*  A.  &  Co.**  for  the  benefit  of 
himself  and  any  person  whom  B.  might  at  any  time  within  eight  years 
nominate :  B.  was  to  make  certain  advances  to  A.  for  the  purpose  of  the 
business  and  become  surety  for  him  to  a  certain  company :  A.  was  to  give 
B.  promissory  notes  for  his  advances  and  any  sums  he  might  pay  as  surety, 
and  to  carry  on  the  business  in  partnership  with  B.*s  nominee  for  twenty-one 
years  on  certain  specified  terms :  the  profits  of  the  business  were  to  be  for 
the  first  eight  years  applied  in  paying  A.  100/.  a  year,  and  then  in  paying  B. 
his  advances  with  interest ;  and  the  residue  was  to  be  divided  between  A.  and 
B.*s  nominee  in  certain  specified  proportions,  and  losses  were  to  be  borne  in 
the  same  proportions.  The  agreement  gave  B.  a  right  to  see  the  accounts 
relating  to  the  business,  and  contained  other  special  clauses  under  which  B. 
might  at  any  time  within  the  eight  years  have  nominated  himself  as  a  partner. 
Before  the  eight  years  had  elapsed,  and  before  any  nomination  had  been 
made  by  B.,  A.  became  bankrupt,  being  indebted  to  B.  for  advances.  There 
being  no  person  who  claimed  to  be  a  joint  creditor  of  A.  and  B. :  Hddt  that 
B.*s  executor  was  entitled  to  prove  against  A.*s  estate  for  the  advances,  the 
agreement  not  having  constituted  A.  and  B.  partners  as  between  themselves.* 

This  was  an  appeal  bj  Matthew  Boulton  Davis,  the  executor  of 
Richard  Francis  Davis,  deceased,  from  a  decision  of  Mr.  Commis- 
sioner Hill,  rejecting  a  proof  against  the  estate  of  the  bankrupt 
John  Harris,  who  was  adjudged  bankrupt  in  1863,  on  the  ground 
of  the  existence  of  a  partnership  between  the  appellant's  testator, 
who  is  herein  after  for  the  sake  of  brevity  called  the  testator,  and 
the  bankrupt. 

There  was  no  person  who  claimed  to  be  a  joint  creditor  of  the 
testator .  and  the  bankrupt,  and  the  question  was,  in  substance, 
whether  or  not  as  between  themselves  the  testator  and  the  bank- 
rupt were  partners.  This  question  depended  upon  the  conclusion 
to  be  drawn  from  an  agreement  between  the  parties,  which  was 

*  See  1  Lindley  Partn.  (Sd  £ng.  ed.)  29,  80 ;   Courtenay  r.  Wagstaff,  16 
C.  B.  N.  S.  110. 
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expressed  in  the  shape  of  recitals  iii  the  defeasance  to  a  bond, 
dated  the  7th  of  January,  1855. 

*  These  were  to  the  effect  that  the  bankrupt  had  agreed  *  524 
to  take  a  lease  of  certain  premises  belonging  to  the  Blaen- 
avon  Iron  and  Coal  Company  for  twenty-one  years,  and  to  carry  on 
there  the  business  of  a  general  shopkeeper,  in  the  name  of  John 
Harris  &  Co. ;  that  he  had  proposed  to  the  company  that  they 
should  accept  his  drafts  upon  them  in  the  above  names,  with  which 
he  was  to  pay  for  goods,  and  that  the  company  had  agreed  so  to  do 
on  haying  a  sufficient  surety ;  that  the  bankrupt  had  proposed  to 
the  testator  that  the  latter  should  advance  to  the  bankrupt  capital 
to  assist  him  in  providing  goods  and  furniture,  such  advances  not 
to  exceed  1200/. ;  that  the  bankrupt,  as  a  consideration  to  induce 
the  testator  to  become  such  surety,  had  further  proposed  to  him 
that  the  business  should  be  carried  on  by  the  bankrupt  and  such 
other  person  or  persons  as  the  testator  should,  at  any  time  within 
the  space  of  eight  years  from  tlie  date  of  the  bond,  nominate  or 
appoint ;  and  that  the  bankrupt  and  the  said  nominee  or  nominees 
of  the  testator  as  aforesaid  should  be  partners  in  the  business  on 
the  terms  therein  after  contained ;  that  the  bankrupt  had  further 
proposed  as  a  fiirther  consideration,  that  the  bankrupt  should 
deliver  to  the  testator,  if  required  by  him  so  to  do,  the*  promissory 
notes  of  the  bankrupt,  payable  to  the  testator  on  demand,  for  the 
amounts  of  the  drafts  of  the  bankrupt  on  the  company,  and  for  the 
amounts  of  the  advances  made  by  the  testator,  such  notes  to  be  a 
security  for  the  payment  by  the  bankrupt  of  the  said  drafts,  and 
for  the  repayment  to  the  testator,  his  executors  or  administrators, 
by  the  bankrupt,  his  executors  or  administrators,  of  the  advances 
of  the  testator ;  that  the  testator  had  consented  to  the  proposals 
and  had  become  surety  as  aforesaid,  and  that  the  company  had 
agreed  to  grant  a  lease  of  the  premises  and  to  accept  the  drafts ; 
that  it  had  been  stipulated  and  agreed  between  the  bankrupt  and 
the  testator  that  the  bankrupt,  his  executors  and  adminis- 
trators,  should  *  during  the  term  carry  on  the  business  for  *  526 
the  benefit  of  himself  and  the  person  or  persons  to  be  nom- 
inated by  the  testator  as  copartners  with  the  bankrupt  upon  the 
terms  after  mentioned ;  that  the  bankrupt,  his  executors  or  admin- 
istrators, would  immediately  upon  the  nomination  by  the  testator, 
his  executors  or  administrators,  of  a  person  or  persons  to  be  a 
partner  or  partners  in  the  said  business,  admit  and  receive  the 
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said  nominee  or  nominees  of  the  testator,  his  executors  or  adminis- 
trators, to  be  a  partner  or  partners  in  the  said  business ;  that  the 
said  partnership  should  commence  and  take  effect  immediately  on 
the  nomination  in  writing  of  such  person  or  persons  as  aforesaid 
by  the  testator,  his  executors  or  administrators;  that  the  said 
partnership  should  remain  and  continue  for  the  term  of  twenty-one 
years  from  the  date  of  the  bond  ;  that  the  clear  profits  should  be 
applied  in  the  following  manner,  —  viz.,  100/.  per  annum  during 
the  period  of  eight  years  from  the  date  thereof  should  be  paid  to 
the  bankrupt  for  the  services  of  himself  and  his  wife,  tlie  bankrupt 
should  have  board  and  lodging  for  himself  and  family,  and  tlie 
remainder  of  the  said  profits  should  be  applied  annually  in  or 
towards  paying  to  the  testator,  his  executors  or  administrators, 
the  amount  that  should  be  from  time  to  time  due  to  him  for  his 
advances  to  the  bankrupt  or  the  said  copartnership,  with  interest 
at  52.  per  cent. ;  and  after  full  payment  to  the  testator  the  stock 
in  trade  and  profits  of  the  business  were  to  belong  to  the  said 
copartners  in  the  following  proportions,  —  viz.,  one-third  to  the 
bankrupt,  his  executors  or  administrators,  and  the  remaining  two- 
thirds  to  the  nominee  or  nominees  of  the  testator,  his  executors  or 
administrators,  and  all  losses,  damages,  and  expenses  to  be  incurred 
or  occasioned  in  or  about  the  carrying  on  of  the  said  business 
were  to  be  borne  by  the  said  copartners  in  the  same  proportions  as 

the  profits  of  the  said  business  were  to  be  divided  between 
*  526   them ;  that  the  bankrupt,  *  until  such  nomination  by  the 

testator  as  aforesaid,  should  provide  and  keep  books,  such 
books  to  be  always  kept  in  the  several  counting-houses  or  other 
places  where  the  business  should  be  usually  carried  on,  and  where 
the  testator,  his  executors  or  administrators,  and  each  and  every  of 
the  partners,  should,  at  all  convenient  times  in  the  day,  have  free 
access  to  them ;  that  moneys  and  bills  of  exchange  should  be  de- 
posited or  lodged  with  the  cashier  for  the  time  being  of  the  com- 
pany, and  were  to  be  applied  in  taking  up  the  drafts  of  the  bankmpt 
and  for  the  purposes  of  the  business,  in  reimbursing  the  testator, 
and  the  paying  the  lOOZ.  a  year  to  the  bankrupt ;  that  after  pay- 
ment of  the  advances  by  the  testator,  with  interest  as  aforesaid, 
the  profits  of  the  business  should  be  divided  at  the  end  of  every 
year  between  the  said  partners  in  the  proportions  aforesaid ;  that 
the  bankrupt  should  not,  either  before  the  nomination  by  the  tes- 
tator, his  executors  or  administrators,  of  a  person  or  persons  to  be 
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a  partner  or  partners  in  the  said  business,  or  during  the  continu- 
ance of  the  said  copartnership,  except  with  the  permission  in  writing 
first  obtained  of  the  testator,  his  executors  or  administrators,  or  the 
said  copartner  or  copartners,  carry  on  any  business  on  his  own 
account  or  any  other  business ;  that  the  bankrupt  should  use  his 
best  endeavours  to  promote  the  success  of  the  copartnership  busi- 
ness thereby  agreed  to  be  established ;  that  he  should,  until  such 
nomination  as  aforesaid,  and  after  such  nomination  of  the  said 
copartners,  every  year  during  the  continuance  of  the  said  copartner- 
ship, make  out  accounts  of  all  moneys  received  and  paid  by  and 
on  account  of  the  said  copartnership,  and  of  all  gains  or  losses 
which  should  have  accrued  or  been  sustained  in  the  said  business, 
and  of  all  debts,  and  of  all  other  the  joint  stock  or  effects  then 
belonging  thereto,  so  that  the  precise  state  of  the  business  might  be 
clearly  ascertained ;  the  estimate  to  be  signed  or  subscribed 
by  each  and  *  every  of  the  said  partners ;  that  previously  to  *  527 
ascertaining  the  state  and  condition  of  the  said  joint  trade 
in  manner  last  mentioned,  no  division  of  the  profits  of  the  preced- 
ing year  was  to  be  made ;  that  the  bankrupt,  until  the  nomination 
of  such  person  or  persons  as  aforesaid  by  the  testator,  his  executors 
or  administrators,  and  after  such  nomination  of  the  said  partners, 
was  to  give  to  the  testator,  his  executors  or  administrators,  his 
promissory  note,  or  their  joint  promissory  note,  as  the  case  might 
be,  payable  on  demand,  for  the  amount  of  each  and  every  draft  so 
to  be  made  by  the  bankrupt,  or  by  the  bankrupt  for  himself  and 
partner  or  partners,  or  by  his  said  partner  or  partners,  on  the 
company ;  and  also  a  like  promissory  note  for  every  sum  of  money 
80  to  be  advanced  by  the  testator  as  therein  before  mentioned  ;  that 
the  bankrupt,  his  executors  or  administrators,  was  to  stand  pos- 
sessed of  the  term  as  a  trustee  for  the  purposes  of  the  said  copart- 
nership, and  should  not,  without  the  consent  in  writing  of  the 
testator,  his  executors  or  administrators,  or  of  the  said  partner  or 
partners,  give  notice  to  the  company  to  determine  the  lease ;  that 
if  at  any  time  during  the  said  copartnership,  and  after  the  determi- 
nation thereof,  any  dispute  should  arise  of  and  concerning  the  true 
construction  and  meaning  of  the  document  now  in  statement,  it 
should  be  referred  to  arbitration  in  manner  therein  mentioned ; 
that  the  person  or  persons  to  be  nominated  by  the  testator,  his 
executors  or  administrators,  as  partner  or  partners  in  the  said  bus- 
iness, might  at  any  time  thereafter  sell  and  dispose  of  his  or  her 
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share  or  shares  in  the  said  business  to  any  person  or  persons,  who 
should  thereupon  become  a  partner  or  partners  with  the  bankrupt 
in  the  said  business ;  that  if  the  bankrupt  were  to  die  in  the  life- 
time of  his  then  wife,  his  share  in  the  business  was  to  devolve  upon 
and  be  enjoyed  by  her  for  the  benefit  of  either  herself  alone,  or 
if  she  should  have  children,  for  the  benefit  of  herself  and 

*  528    *  children,  but  the  management  of  the  business  was  to  be 

vested  in  such  person  or  persons  as  the  said  partner  or 
partners  entitled  to  the  largest  share  in  the  said  business  should 
direct ;  that  if  (as  in  fact  happened)  the  wife  died  in  his  lifetime, 
his  share  in  the  business  should  on  his  death  cease,  and  the  partner- 
ship thereby  covenanted  to  be  entered  into  by  him  should,  so  far  as 
related  to  him,  his  executors  or  administrators,  be  at  an  end,  but 
his  executors  or  administrators  should  be  entitled  to  be  paid  by  the 
surviving  or  continuing  partner  or  partners  such  a  sum  of  money 
for  the  share  of  the  bankrupt  as  should  be  fixed  by  arbitration ; 
that,  subject  to  the  last  proviso,  the  bankrupt  should  be  at  liberty 
to  sell  his  share,  provided  that  before  such  sale  he  should  have 
given  a  notice  in  writing  of  his  intention  to  each  of  the  said  part- 
ners, and  in  such  notice  should  offer  to  sell  his  said  share  to  the 
other  or  others  of  his  said  partners  at  a  specified  price ;  that  if  the 
bankrupt  should  die  before  the  nomination  by  the  testator,  his 
executors  or  administrators,  of  a  person  or  persons  to  be  a  partner 
or  partners  in  the  said  business,  the  interest  of  the  bankrupt,  his 
executors  or  administrators,  in  the  said  business  and  the  capital 
and  stock  in  trade  should  cease ;  that  if  the  bankrupt  died  in  the 
lifetime  of  his  wife,  his  one-third  was  to  devolve  on  her,  and  the 
testator,  his  executors  or  administrators,  was  to  be  at  liberty  to 
nominate  a  person  or  persons  to  carry  on  the  business  with  the 
wife  for  her  benefit  as  to  one-third  of  the  business,  and  for  the 
benefit  of  such  nominee  or  nominees  as  to  the  other  two-thirds, 
subject  as  aforesaid ;  that  if  the  death  of  the  bankrupt,  previous  to 
the  nomination  by  the  testator,  his  executors  or  administrators,  of 
a  person  or  persons  to  be  a  partner  or  partners  as  aforesaid,  should 
happen  after  the  death  of  his  then  present  wife,  the  testator,  his 
executors  or  administrators,  might  nominate  a  person  or  persons 

to  carry  on  the  said  business  for  the  benefit  of  such  nominee 

*  529   *  or  nomhiees  solely,  but  subject  to  the  conditions  and  pro- 

visions therein  before  contained. 
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Mr.  W.  M.  JameB  and  Mr.  Bagshawey  {or  the  appellant.  —  There 
was  no  present  partnership  between  the  parties,  and  no  partnership 
at  all  was  intended  to  be  created  until  the  testator  exercised  his 
power  of  nomination.  Even  if  there  were  a  present  partnership 
between  the  parties  the  testator's  estate  was  a  creditor  of  the  bank- 
rupt for  advances  made  by  the  testator  to  the  bankrupt,  and  as 
such  entitled  to  prove  against  his  estate  for  the  amount  of  the  debt, 
where,  as  here,  there  is  no  person  claiming  to  be  a  joint  creditor 
of  both  the  testator  and  the  bankrupt 

They  referred  to  Waugh  v.  Carver  (a)  and  Cox  v.  Hickman,  (b) 

Mr.  Lindley^  for  the  respondents,  the  assignees  of  the  bankrupt's 
estate,  in  support  of  the  judgment  in  the  Court  below. — The 
commissioner's  decision  is  right.  On  the  true  construction  of  the 
agreement  between  the  parties  they  were  present  partners,  a  con- 
struction borne  out  if  need  were  by  their  course  of  dealing.  The 
bond  and  its  defeasance  were  mere  attempts  to  disguise  the  actual 
existence  of  a  present  partnership  between  the  parties,  and  the 
present  is  a  mere  attempt  to  prove  an  item  in  an  unsettled  part- 
nership account.  Even  if  there  were  no  present  partnership 
between  them,  the  moneys  sought  to  *  be  proved  for  were  *  580 
by  the  agreement  itself  to  be  paid  out  of  the  business,  and 
not  by  the  bankrupt  personally. 

At  the  conclusion  of  his  argument  the  Lord  Chancellor  directed 
the  matter  to  stand  over  in  order  that  his  Lordship  might  satisfy 
himself,  by  an  examination  of  the  proceedings  in  the  bankruptcy, 
on  the  question  whether,  independently  of  the  bond  and  its  defea- 
sance, a  present  partnership  had  been  created  between  the  parties 
by  their  course  of  dealing. 

July  18. 

The  Lord  Chancellor.  —  Mr.  Richard  Francis  Davis  was  the 
manager  or  managing  director  of  an  iron  and  coal  company  in 
Wales,  called  the  Blaenavon  Iron  and  Coal  Company.  It  occurred 
to  him  that  it  would  be  a  profitable  speculation  to  establish  general 
shops  in  three  localities  in  Wales,  for  the  purpose  of  supplying  the 
goods  that  would  be  required  by  the  miners  and  other  persons 

(a)  2  H.  Bl.  235.  (&)  8  H.  L.  Gas.  268. 
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employed  by  the  company,  and  he  accordingly  made  an  arrange- 
ment with  the  bankrupt  John  Harris,  who  had  married  his  sister, 
that  John  Harris  should  carry  on  that  business. 

The  terms  of  the  arrangement  are  embodied  in  a  certain  bond 
dated  the  7th  of  January,  1855,  which  is  an  ingenious  piece  of 
mechanism,  and  the  provisions  of  which  are  yery  peculiar.  The 
terms  to  which  I  refer  are  to  the  following  effect :  [His  Lordship 
here  referred  to  the  terms  of  the  defeasance  to  the  bond  in  ques- 
tion, and  proceeded  thus :  ]  The  result  of  the  arrangement  was, 
that  until  the  partnership  should  be  created  by  Davis,  there 

*  531    might  be,  if  there  were  sufficient  profits  for  *  the  purpose,  a 

sum  of  money,  the  division  of  which  would  be  suspended 
until  the  formation  of  that  partnership. 

The  learned  commissioner  appears  to  have  considered  that  the 
terms  of  the  agreement  amounted  to  a  present  partnership. 

In  my  judgment  that  is  not  the  effect  of  the  agreement.  No 
partnership  can  arise  until  the  person  to  become  partner  has  been 
nominated  by  Davis  ;  and  there  is  not,  in  my  judgment,  any  pres- 
ent contract  of  partnership  between  Harris  and  Davis.  The  crite- 
rion that  there  is  not,  may  be  taken  to  be  this,  that  had  Harris 
become  bankrupt  before  Davis  had  nominated  a  partner,  any  money 
reserved  as  profits  to  be  hereafter  distributed  between  the  partners 
when  the  partnership  was  formed  would,  by  the  operation  of  that 
bankruptcy,  be  the  property  of  Harris,  the  power  of  creating  the 
partnership  being  put  an  end  to  by  the  event  of  such  bankruptcy. 
All  the  provisions  of  the  bond  on  which  the  learned  commissioner 
has  relied  as  indicating  the  creation  of  a  present  partnership, 
ought,  in  my  judgment,  to  be  construed  with  reference  to  the 
general  intent  of  the  bond,  as  provisions  which  shall  become  opera- 
tive only  subject  to  the  condition  and  after  the  nomination  of  a 
partner  by  Davis,  an  event  which  never  took  place.  The  bank- 
ruptcy of  Harris  took  place  before  there  was  any  nomination  of 
a  partner,  and  there  was  therefore  no  contract  of  partnership, 
for  there  was  no  individual  to  answer  the  description  and  to  fulfil 
the  capacity  of  partner  with  Harris.  I  cannot  hold  that  the  power 
of  nominating  a  partner  given  to  an  individual  constitutes  that 
Individual  himself  a  partner.  It  is  true  that  the  arrangements 
which  are  contained  in  the  deed  would  probably  absorb  the 

*  532    whole  of  the  profits  before  the  possibility  of  *  any  division 

between  the  copartners.     But  that  is  the  result  of  the  con- 
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tract  between  Harris  and  Davis,  which  I  think  is  well  constituted  by 
the  bond,  and  is  not  at  all  affected  by,  or  merged  in,  the  power  that 
Davis  reserved  to  himself  of  hereafter  creating,  if  he  should  think 
fit,  a  partnership  between  some  nominee  of  his  own  and  Harris. 

I  must,  therefore,  take  the  only  subsisting  contract  between 
Harris  and  Davis,  at  the  time  of  Harris's  bankruptcy,  to  have  been 
the  contract  of  debtor  and  creditor  in  respect  of  the  advances  made 
by  Davis  to  Harris,  and  the  payments  made  by  Davis  on  account 
of  Harris  ;  and,  consequently,  I  think  the  proof  ought  to  have  been 
admitted,  subject  to  any  adjustment  of  the  figures  which  may  be 
required. 

It  has  been  suggested  that  Harris  was  in  reality  only  the  agent 
of  Davis,  but  I  do  not  think  there  is  any  foundation  in  fact  for  that 
suggestion.  Mr.  Harris  had  a  substantive  and  independent  inter- 
est. In  truth,  he  would  be  entitled  to  the  whole  of  the  profits 
after  the  payment  of  Mr.  Davis,  in  the  event  of  no  partnership  (as 
has  been  the  fact)  having  ever  been  created  by  Davis  nominating 
a  person  to  become  a  partner. 

I  must,  therefore,  reverse  the  order  under  appeal,  and  declare 
that  the  executor  is  entitled  to  prove  in  respect  of  the  debt  due 
from  Harris  to  his  testator  at  the  time  of  the  bankruptcy. 


•  Ex  parte  JOHN  COLLINGE,  SAMUEL  FOX,  HENRY    ♦  583 
BAGSHAWE,  MATTHEW  HENRY  HABERSHON, 
and  DAVID  DAVY. 

In  the  Matter  of  HARRY  HOLDSWORTH,  a  Bankrupt. 

1868.    November  4.    Before  the  Lord  Chancellor  Lord  Westbubt. 

• 

The  Court  refused  to  relax  the  rule  in  Bankruptcy  that  on  the  bankruptcy  of  a 
firm  there  cannot  be  a  proof  on  behalf  of  the  estate  of  one  partner  against 
the  estate  of  another  until  all  the  joint  debts  are  paid,  although,  in  the 
circamstances  of  the  case  and  haying  regard  to  the  amounts  of  the  estates, 
the  result  of  relaxing  the  role  would  have  been  to  increase  the  proring  estate 
to  such  an  extent  that  it  would  have  ^rielded  a  larger  surplus  to  the  joint 
estate  than  would  arise  from  the  estate  sought  to  be  praved  against  if  the 
rule  were  observed  and  the  proof  excluded. 

The  rule  in  question  enures  for  the  benefit  of  the  separate  creditors  as  well  as 
of  the  joint  creditors. 
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This  was  the  appeal  of  John  Collinge,  Samuel  Fox,  Henry 
Bagshawe,  Matthew  Henry  Habershon,  and  David  Davy,  trustees 
of  a  deed  of  assignment  of  the  14th  of  November,  1862,  from  the 
refusal  by  Mr.  Commissioner  West  to  admit  a  proof  tendered  by 
them  against  the  estate  of  the  bankrupt,  Harry  Holdsworth. 

The  question  was  brought  before  the  Court  on  a  special  case, 
and,  so  far  as  it  is  necessary  to  refer  to  the  facts,  they  were  as 
follows :  — 

Major  George  Elliot  Ashburner  became  a  partner  with  the  bank- 
rupt in  1861.  The  partnership  was  dissolved  in  September,  1862, 
under  an  arrangement  by  which  the  bankrupt  and  William  Holds- 
worth  gave  the  major  a  bond  to  secure  10,000/.  and  interest,  and 
the  major  transferred  and  released  to  the  bankrupt  all  his  estate 
and  interest  in  the  partnership.  The  bankrupt  and  Wilham  Holds- 
worth  covenanted  within  nine  months  to  discharge  the  joint  debts 
of  the  firm. 

On  the  14th  of  October,  Harry  Holdsworth  was  adjudged  bank- 
rupt, there  being  at  that  time  unsatisfied  several  large  joint  cred- 
itors of  the  dissolved  firm. 

In  November,  1862,  a  meeting  of  creditors  was  held,  — 
*  684  *  not,  however,  in  pursuance  of  any  statutory  powers,  — 
whereat  certain  resolutions  were  passed,  which  resulted  in 
the  execution  by  Major  Ashburner,  on  the  14th  of  November, 
1862,  of  a  deed  of  that  date,  which  was  expressed  to  be  made 
between  the  bankrupt  of  the  first  part,  Major  Ashburner  of  the 
second  part,  the  appellants  of  the  third  part,  and  the  several  other 
persons,  being  creditors  in  their  own  right  or  in  copartnership  of 
the  bankrupt  and  Major  Ashburner,  or  of  one  of  them,  whose 
names  were  thereto  affixed  or  set,  and  all  other  the  creditors  of 
the  bankrupt  and  Major  Ashburner,  or  either  of  them,  of  the 
fourth  part.  By  this  deed  Major  Ashburner  assigned  to  the  appel- 
lants all  his  real  and  personal  estate  and  effects  upon  the  trusts 
therein  after  declared;  and  it  was  declared  that  the  appellants 
should  stand  possessed  of  the  effects  of  the  bankrupt  and  of  the 
property  thereby  assigned  by  Major  Ashburner  for  the  benefit  of 
the  creditors  of  the  bankrupt  and  Major  Ashburner  in  a  like  course 
of  administration  in  all  respects  as  if  the  existing  bankruptcy  had 
been  annulled,  and  a  joint  adjudication  in  Bankruptcy  had  taken 
place  against  the  bankrupt  and  Major  Ashburner,  and  as  if  the 
estate  and  effects  of  the  bankrupt  and  the  property  assured  by  the 
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deed  had  been  vested  in  the  appellants  as  the  assignees  under  such 
joint  adjudication. 

The  deed  reserved  to  the  appellants  and  to  the  parties  of  the 
fourth  part  all  rights  and  privileges  to  which  they  would  be  en- 
titled by  virtue  of  the  law  and  practice  in  Bankruptcy,  and  con- 
tained a  release  to,  and  an  indemnity  in  favour  of,  Major  Ashburner 
by  the  appellants  and  the  parties  of  the  fourth  part .  in  respect  of 
their  respective  debts. 

This  deed  was  registered  under  the  194th  section  of  the  Bank- 
ruptcy Act,  1861. 

*  On  the  17th  of  November,  1862,  a  meeting  of  the  bank-  *  535 
rupt's  creditors  was  held,  whereat  the  appellants  were 
chosen  assignees,  and  a  resolution,  which  was  afterwards  con- 
firmed by  the  Court,  was  passed  with  reference  to  the  deed  of  the 
14th  November,  1862,  that  there  should  be  reserved  to  the  cred- 
itors of  the  bankrupt  and  Major  Ashburner  all  rights  and  privileges 
to  which  they  were  respectively  entitled  under  or  Iff  virtue  of  the 
law  or  practice  in  Bankruptcy. 

In  working  out  the  administration  of  the  estates  of  the  bank- 
rupt and  Major  Ashburner  under  the  above  circumstances,  and  in 
the  events  which  happened,  there  was  but  one  creditor,  viz.,  the 
Sheffield  and  Rotherham  Banking  Company,  who  claimed  to  prove 
against  the  separate  estate  of  Major  Ashburner,  and  the  amount 
of  their  claim  was  about  lOOOZ.  The  joint  estate  was  insolvent ; 
but  the  separate  estate  of  the  bankrupt  showed  a  surplus  of 
5937/.  lis.  lOd.,  if  the  debt,  the  right  on  the  part  of  the  appellants 
to  prove  which  formed  the  subject  of  the  present  appeal,  was 
excluded. 

The  appellants,  in  their  capacity  of  trustees  of  the  deed  of  the 
14th  of  November,  1862,  claimed  to  prove  against  the  bankrupt's 
separate  estate  upon  the  bond  of  September,  1862,  and  also  upon 
certain  checks  and  promissory  notes  given  by  him  on  the  occa- 
sion of  the  dissolution  of  partnership  for  interest  and  share  of 
profits.  The  amount  of  the  proof  so  tendered  was  upwards  of 
11,000/. 

Mr.  Commissioner  West  decided  against  the  appellants'  right 
to  prove,  and  it  was  this  decision  which  was  under  appeal. 

*  Mr.  Bacon  and  Mr.  Swanston^  for  the  appellants.  —  No  *  536 
doubt  the  rule,  as  laid  down  by  Lord  Eldon  in  Ex  parte 
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SUlitoe,  (a)  that  "  a  partner  in  a  firm  against  which  a  commission 
of  bankruptcy  issues,  shall  not  prove  in  competition  with  the 
creditors  of  the  firm  who  are  in  fact  his  own  creditors,  shall  not 
take  part  of  the  fund  to  the  prejudice  of  those  who  are  not  only 
creditors  of  the  partnership  but  of  himself,"  is  against  the  admis- 
sion of  this  proof.  But  that  rule,  as  Lord  Eldon  goes  on  to 
observe,  is  subject  to  one  exception ;  viz.,  in  the  case  where  a  part- 
ner becomes  a  creditor  in  respect  of  the  fraudulent  conversion  of 
his  separate  estate  to  the  use  of  the  partnership.  That  exception 
Lord  Eldon  speaks  of  as  manifestly  founded  in  justice.  On  not 
dissimilar  grounds  we  now  press  for  the  admission  of  this  proof, 
even  if  its  admission  go  to  make  another  exception  to  the  rule. 
The  rule  exists  solely  for  the  benefit  of  the  joint  creditors,  and  in 
order  that  the  surplus  which  may  be  coming  to  them  from  any 
separate  estate  may  not  be  intercepted  or  diminished  by  a  proof 
on  that  separate  estate  on  behalf  of  a  partner  or  of  his  separate 
creditors.  But  the  admission  of  the  proof  in  the  present  case 
will  not  only  not  damnify  the  joint  creditors,  but  it  will  positively 
benefit  them.  If  the  proof  be  admitted,  it  will,  it  is  true,  absorb 
the  present  surplus  of  the  bankrupt's  separate  estate,  and  so  pre- 
vent it  from  falling  into  the  joint  estate ;  but  it  will,  on  the  other 
hand,  bring  into  the  separate  estate  of  Major  Ashburner  a  large 
amount  which,  after  satisfying  the  claim  of  the  Sheffield  and 
Rotherham  Bank,  will  leave  to  go  over  to  the  joint  estate  a  larger 
surplus  than  would,  if  it  had  not  been  intercepted,  have  come 

over  from  the  bankrupt's  estate.     To  apply  the  rule  here 
*  637    would  be  to  work  injustice  to  the  *  joint  creditors,  and  the 

case  is  one  for  an  exception  to  the  rule. 

Mr,  Giffard  and  Mr,  Hamilton  JBumphreySy  for  the  respondents, 
were  not  called  upon. 

The  Lord  Chancellor.  —  I  cannot  allow  this  proof  to  be 
entered. 

The  rule  is,  that  a  partner  cannot  prove  for  a  debt  so  as  to  com- 
pete with  the  joint  creditors,  who  are,  in  fact,  his  own  creditors.^ 

(a)  1  Gl.  &  J.  374,  382. 

^  The  rights  of  the  joint  creditors  preclude  one  partner  from  ranking  as  a 
separate  creditor  of  his  copartner,  until  the  joint  creditors  have  been  paid  in 
fuU.    2  Lindley  Partn.  (3d  Eng.  ed.)  1239,  1240. 
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Another  rule  is,  that  no  joint  creditor  can  make  a  claim  against, 
or  be  paid  out  of,  the  separate  estate  until  the  whole  of  the  sepa- 
rate creditors  have  been  paid.  It  is  a  mistake  to  suppose,  as  has 
been  argued,  that  the  objection  to  a  proof  against  the  separate 
estate  of  a  partner,  on  behalf  of  another  partner  or  his  estate,  can 
be  only  sustained  by  joint  creditors  or  for  their  benefit.  The  rule 
enures  for  the  benefit  of  separate  creditors  also. 

But  it  having  been  erroneously  supposed  that  the  objection  lay 
in  the  mouths  of  the  joint  creditors  only,  it  was  thought  that  the 
objection  might  be  met  by  the  ingenious  argument  which  has  been 
here  resorted  to.  The  rule,  however,  remains,  that  so  long  as 
there  are  joint  debts,  a  partner  who  is  liable  for  those  joint  debts 
shall  not  make  any  claim  against  the  separate  estate,  because,  by 
possibility,  he  may  come  into  competition  with  his  own  creditors. 
That  principle  is  the  foundation  of  the  rule,  and  this  ingenious 
argument  does  not  touch  upon  its  ground  in  the  slightest  degree. 

The  fact  that  after  the  bankruptcy  an  assignment  was 
made  of  the  separate  estate  of  Major  Ashbumer  *  (includ-  *  538 
ing  this  debt  due  from  the  bankrupt),  for  the  benefit  of  the 
joint  creditors — probably  so  far  Qonverting  his  separate  assets  into 
joint  assets — is  of  no  avail,  unless  the  joint  creditors  are  willing  to 
accept  that  assignment  as  payment  in  full  and  to  release  the  joint 
liability.  If  that  were  done,  and  there  were  no  longer  any  joint 
liability  to  which  Major  Ashbumer  was  .exposed  as  partner,  there 
would  remain  no  objection  to  his  proof  against  the  separate  estate. 

The  resolutions  of  the  creditors  are  out  of  the  question,  unless, 
as  is  not  pretended,  the  meeting  was  held  under  some  statutory 
powers,  whereunder  the  resolutions  would  be  binding  upon  all  the 
creditors. 

In  my  judgment,  therefore,  the  learned  commissioner  came  to  a 
right  conclusion,  and  this  appeal  must  be  dismissed.  I  dismiss  it, 
however,  without  costs,  and  the  deposit  may  be  returned. 
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♦539  *Ex  parte  WILLIAM  CAN  WELL. 

In  the  matter  of  THOMAS  VAUGHAN. 

1864.    March  16.    April  20.     Before  the  Lord  Chancellor  Lord  Wkstburt. 

The  liability  of  a  contributory  under  the  Companies  Act,  1862,  §  75,  commences 
at  the  date  when  he  enters  into  the  contract  under  which  he  becomes  a 
member  of  the  company  which  is  being  wound  up. 

This  was  the  appeal  of  William  Canwell,  the  oflScial  liquidator 
of  the  Waterloo  Life,  Education,  Casualty,  Self-Relief  Assurance 
Company,  from  the  refusal  by  Mr.  Commissioner  Goulburn  to 
adjudicate  the  respondent  Thomas  Vaughan  a  bankrupt  on  the 
appellant's  petition.  The  company  was  registered  in  1851  under 
the  Stat.  7  &  8  Vict.  c.  110,  and  its  deed  of  settlement  was  dated 
in  November,  1851. 

His  Honor  was  of  opinion  that  there  was  no  sufficient  petition- 
ing creditor's  debt  within  the  meaning  of  the  Bankruptcy  Act, 

1861,  §  90,  the  terms  of  which,  so  far  as  they  are  material,  are  set 
out  below,  (a) 

The  question  turned  upon  the  construction  of  the  Companies 
Act,  1862,  §  75,  the  terms  of  which,  so  far  as  they  are  material, 
are  also  set  out  below  ;  (6)  and  it  arose  in  this  way :  — 

The  respondent,  who  was  a  non-trader,  was  an  original 

*  540    shareholder  in  the  company,  which  was  being  wound  *  up 

as  an  unregistered  company  under  the  Companies  Act, 

1862,  part  viii.,  (c)  and  upon  him,  as  a  contributory,  a  call  was 

(a)  The  Bankruptcy  Act,  1861,  24  &  26  Vict.  c.  134,  §  90.  "The  debt  of 
the  petitioning  creditor  of  any  debtor  not  being  a  trader  .  .  .  must  be  a  debt 
contracted  after  the  passing  of  this  Act.*'  The  Act  received  the  royal  assent 
on  the  6th  of  August,  1861. 

(6)  The  Companies  Act,  1862,  25  &  26  Vict.  c.  89,  §  76.  "  The  liability 
of  any  person  to  contribute  to  the  assets  of  a  company  under  this  Act  in  the 
event  of  the  same  being  wound  up,  shall  be  deemed  to  create  a  debt  (in  England 
and  Ireland  of  the  nature  of  a  specialty)  accruing  due  from  such  person  at  the 
time  when  his  liability  commenced,  but  payable  at  the  time  or  respective  times 
when  calls  are  made  as  herein  afler  mentioned  for  enforcing  such  liability :  and 
it  shall  be  lawful  in  the  case  of  a  bankruptcy  of  any  contributory  to  prove  against 
his  estate  the  estimated  value  of  his  liability  to  future  calls,  as  well  as  calls 
already  made." 

(c)  See  81  Beav.  686. 
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made  under  an  order  in  the  winding  up  made  in  August,  1863. 
This  call  he  neglected  to  pay,  and  left  the  country  under  circum- 
stances which,  it  was  contended,  constituted  an  act  of  bankruptcy 
on  his  part,  if  the  call  constituted  a  good  petitioning  creditor's 
debt  within  the  meaning  of  the  Bankruptcy  Act,  1861,  §  90. 

The  commissioner  held  that  the  debt  was  contracted  after  the 
passing  of  the  Bankruptcy  Act,  1861,  and  the  present  appeal  was 
from  his  decision. 

The  company  was  registered  under  the  Companies  Act,  1862,  in 
January,  1863. 

Mr.  CHffard  and  Mr,  Roxburgh  appeared  for  the  appellant. 

Mr.  W.  M.  James  and  Mr.  De  Gex  appeared  for  the  respon- 
dent. 

The  arguments  turned  principally  upon  the  language  of  the  sec- 
tions of  the  Bankruptcy  Act,  1861,  and  the  Companies  Act,  1862, 
already  referred  to,  and  their  scope  appears  from  the  Lord  Chan- 
cellor's judgment. 

Reference  was  also  made  to  the  80th,  83d,  and  89th  sec- 
tions of  the  Bankruptcy  Act,  1861,  and  to  the  11th,  ♦88th,  *  541 
74th,  101st,  102d,  199th,  200th,  204th,  sections  of  the 
Companies  Act,  1862,  and  also  to  Birches  Case,  (a)  RohinsorCs 
Executor^ %  Case,  (6)  Ux  parte  Nicholas^  (<?)  JSx  parte  Mendel^  In 
re  Maoris  Assignment^  (d)  and  to  the  terms  of  the  deed  of  settle- 
ment. 

The  words  of  the  204th  section  of  the  Companies  Act,  1862,  so 
.referred  to,  and  which  were  commented  on  in  the  Lord  Chancel- 
lor's judgment,  are  set  out  below.  (6) 

The  Lord  Chancellor.  —  I  cannot  accede  to  Mr.  OiffartPs 
ingenious  suggestion  that  the  winding-up  in  this  case,  being 
under  the  eighth  part  of  the  Companies  Act,  1862,  is,  by  the 

(a)  2  De  G.  &  J.  10.  (c)  2  De  G.,  M.  &  G.  271. 

lb)  6  De  G.,  M.  &  G.  572,  58.5.  (d)  1  De  G.,  J.  &  S.  830. 

(e)  The  Companies  Act,  1862.  Sect  204.  "...  but  an  unregistered  com- 
pany shall  not,  except  in  the  event  of  its  being  wound  up,  be  deemed  to  be  a 
company  under  this  Act,  and  then  only  to  the  extent  provided  by  this  part  of 
this  Act." 
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operation  of  the  concluding  words  of  the  204th  section  of  that 
Act,  exempted  from  being  subject  to  the  75th  section. 

The  concluding  words  of  the  204th  section  leaves  the  full  oper- 
ation of  the  whole  of  the  eighth  part  as  the  rule  for  winding  up, 
and  it  is  declared,  in  the  199th  section,  that  all  the  ^^  provisions 
of  this  Act  with  respect  to  winding  up  shall  apply  to  such  com- 
pany with  the  following  exceptions  and  additions."  Then  follow 
a  number  of  subordinate  clauses,  which  are  distinguished  partly 
by  numbers  and  partly  by  letters,  and  which  constitute  the  excep- 
tions and  additions  which  are  denominated  '^  the  following."  The 
words  which  Mr.  Qiffard  desires  to  import  into  these  excep- 
*  542  tions  are  not  found  except  at  a  remote  portion  *  at  the  very 
end  of  this  eighth  part,  namely,  at  the  conclusion  of  the 
204th  section.  I  cannot  give  to  the  words  the  operation  which  he 
desires  to  attribute  to  them. 

The  winding-up  order,  therefore,  which  was  made  subsequently 
to  the  passing  of  this  Act  of  1862,  must  be  governed  by  the  oper- 
ation of  this  Act  and  its  express  provisions. 

Among  those  express  provisions  is  the  75th  section,  by  which 
it  is  declared  as  follows :  [His  Lordship  read  the  terms  of  the 
section  and  proceeded  thus :] 

It  is  difficult  to  tell  when  the  liability  referred  to  in  this  section 
is  to  be  considered  as  commencing  ;  but  my  present  impression  is, 
that  ttie  legislature  must  be  held  to  consider  it  as  relating  back  to 
the  date  of  the  contract;  that  whereas  under  this  section  the  com- 
mencement of  the  liability  must  clearly  be  held  to  be  a  period  dif- 
ferent from  the  time  of  the  call  being  made,  and  it  cannot  be  the 
date  of  the  winding-up  order,  no  other  date  can  be  assigned  for 
the  commencement  of  such  liability  than  the  date  of  the  contract 
under  which  the  contributory  becao^e  a  member. 

In  that  view  of  the  provisions  of  the  Act  of  1862,  there  would 
not  be  in  this  case  a  petitioning  creditor's  debt  within  the  defini- 
tion or  requisition  of  the  90th  section  of  the  Bankruptcy  Act, 
1861 ;  there  would  be  no  debt  contracted  by  the  respondent  after 
the  passing  of  that  Act. 

I  will,  however,  reserve  my  final  judgment  upon  the  point. 
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April  20. 

*  The  Lobd  Changellob.  —  Upon  further  consideration,    *  543 
I  adhere  to  the  opinion  which  I  expressed  at  the  conclu- 
sion of  the  arguments.    The  commissioner's  order,  therefore,  was 
right,  and  tlie  appeal  must  be  dismissed. 


Ux  parU  ROBERT  STEWART. 
In  the  Matter  of  EDWARD  SHELLEY,  a  Bankrupt. 

1864.    December  17.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

The  object  of  the  Joint-stock  Companies  Act,  1856,  §  19,  was  that  the  company 
itself  should  not  be  bound  by  any  trust,  and  that  no  notice  should  have  any 
effect  as  against  the  company,  but  there  is  nothing  in  the  Act  which  precludes 
an  equitable  mortgage  of  shares  in  a  company,  or  renden  an  equitable  mort- 
gagee incapable  of  perfecting  bis  title  as  against  the  mortgagor  and  his 
assignees  in  bankruptcy  by  giving  notice  of  the  mortgage  to  the  company. 

The  managing  director,  who  was  also  the  sole  secretary  of  a  company  registered 
under  the  above  Act,  joined  with  all  his  codirectors  in  making  an  equitable 
mortgage  of  their  shares  to  a  bank,  as  a  security  for  ao  advance  to  the 
company.  The  bank  gave  no  notice  to  the  company.  On  the  bankruptcy 
of  the  managing  director :  HM,  that  his  shares  were  not  in  his  order  and 
disposition  with  the  consent  of  the  bank  as  the  true  owners  thereof,  but  that 
the  bank  were  entitled  to  them  as  mortgagees. 

This  was  the  appeal  of  Robert  Stewart,  one  of  the  registered 
public  officers  of  the  Stoarbridge  and  Kidderminster  Banking 
Company,  from  the  dismissal  of  a  petition  by  Mr.  Oommissioner 
Sanders. 

The  Victoria  Silver,  Lead,  and  Zinc  Company,  Limited,  was  a 
company  incorporated  and  registered  under  the  Joint- stock  Com- 
panies Act,  1856,  without  articles  of  association,  and,  therefore, 
subject  to  the  regulations  contained  in  Table  B.  of  the  Act. 

In  May,  1862,  the  bankrupt  Edward  Shelley  was  the  managing 
director  and  secretary  of  the  mining  company,  and  on  its 
behalf  applied  to  the  bank  for  a  loan  of  2500Z.  *  at  interest.  *  544 
The  bank  acceded  to  the  application,  and  made  the  advance 
upon  the  security  of  a  joint  and  several  promissory  note,  signed 
by  the  bankrupt  and  seven  other  persons,  and  of  the  deposit  by 
the  makers  of  the  note  of  the  certificates  of  800  shares  in  the 
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company  belonging  to  them.  Of  the  seven  makers  of  the  note, 
other  than  the  bankrupt,  six  wore  directors  of  the  company,  and 
they  and  the  bankrupt  together  constituted  the  whole  body  of 
directors.  Of  the  300  shares,  the .  certificates  of  which  were 
deposited  with  the  bank  on  the  occasion  of  the  advance,  105 
belonged  to  the  bankrupt. 

In  November,  18jS2,  the  bankrupt  applied  to  the  bank  for  a 
renewal  of  the  note  and  a  further  advance  of  like  amount.  The 
bank  acceded  to  the  application,  the  additional  security  being 
given  of  tlie  deposit  of  the  certificates  of  230  more  shares,  of 
which  the  bankrupt  was  the  owner  of  100,  a  renewed  note  signed 
by  the  same  eight  persons  as  before  for  the  original  advance,  and 
a  new  promissory  note  signed  by  the  same  eight  persons  for  the 
new  advance.    The  notes  were  joint  and  several. 

The  bank  gave  no  notice  to  the  company  of  these  deposits  of 
shares. 

The  adjudication  took  place  on  the  15th  of  July,  1863. 

Subsequently  the  appellant  presented  a  petition  to  the  Court 
praying  an  account  of  what  was  due  to  the  bank,  a  sale  of  the 
shares,  and  liberty  to  them  to  prove  for  the  deficiency. 

The  Oourt  dismissed  the  petition  on  the  ground  that  no  suf- 
^  545    ficient  notice  of  the  dejposit  with  the  bank  had  been  *  given 
to  the  company  to  take  the  shares  out  of  the  order  and  dis- 
position of  the  bankrupt. 

This  was  the  order  under  appeal. 

Mr.  Bacon  and  Mr.  Be  Gexj  for  the  appellant,  having  opened 
the  case  on  his  behalf, 

The  Lord  Chancellor  called  upon 

Mr,  Daniel  and  Mr.  Little^  who  appeared  for  the  respondents, 
the  assignees,  and  who  argued  to  the  efiect  stated  in  the  Lord 
Chancellor's  judgment,  citing  the  Joint-stock  Companies  Act, 
1856,  §§  19,  23  ;  (a)  Hx  parte  BouUon,  (6)  Ex  parte  Hen- 
nesBj/j  (c)  Thompion  v.  Speirs.  (cT) 

(a)  These  sectionB  are  as  follows :  — 

Sect.  19.  **  No  notice  of  any  trust,  expressed,  or  implied,  or  constmctiTe, 
shall  be  entered  on  the  register  or  receivable  by  the  company ;  and  every  penon 

(&)  1  De  G.  &  J.  163.        (c)  2  Dr.  &  War.  ^5.        (d)  13  Sim.  469. 
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A  reply  was  not  heard. 

*  The  Lord  Chancellor.  —  This  case  arises  as  between  *  546 
the  appellant,  a  purchaser  for  valuable  consideration,  on  the 
one  hand,  and  the  assignees  in  bankruptcy  of  the  person  who 
deposited  the  shares    in  question  with  the   purchaser  on   the 
other. 

It  is  a  general  rule  that  an  assignee  takes  the  property  of  a 
bankrupt  subject  to  the  equities  which  affect  it  in  his  hands  ;  and 
therefore,  as  a  general  rule,  he  will  take  it  subject  to  the  effect  of 
any  contract  for  valuable  consideration  entered  into  before  the 
bankruptcy.  The  deposit  here  was  by  way  of  equitable  mortgage 
to  secure  a  loan  made  to  the  bankrupt  anterior  to  the  bankruptcy, 
which  was  a  contract  for  valuable  consideration.  The  right  of 
the  appellant,  therefore,  will  follow  without  the  possibility  of 
doubt,  unless  from  some  consideration  founded  upon  the  peculiar 
nature  of  the  property. 

First  of  all  it  has  been  said,  on  behalf  of  the  assignees,  that 
the  right  of  the  appellant  as  purchaser  for  valuable  consideration 
is  met  by  the  provisions  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  as  to  reputed  ownership,  and  that  to  avoid  their  operation, 
a  person  taking  a  deposit  of  shares^  in  a  company,  and  having  no 
more  than  an  equitable  title,  must,  for  the  confirmation  of  his 
title,  give  notice  to  the  persons  who  may  be  called  the  trustees  of 

who  has  accepted  any  share  in  a  company  registered  under  this  Act,  and  whoso 
name  is  entered  in  the  register  of  shareholders,  and  no  other  person  (except  a 
subscriber  to  the  memorandum  of  association  in  respect  of  the  shares  subscribed 
for  by  him)  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  a  shareholder." 
Sect.  28.  '*  The  register  of  shareholders,  commencing  from  the  incorporation 
of  the  company,  shall  be  kept  at  the  registered  office  of  the  company  herein 
after  mentioned ;  except  when  closed  as  herein  after  mentioned,  it  shall  during 
business  hours,  but  subject  to  such  reasonable  restrictions  as  the  company  in 
general  meeting  may  Impose,  so  that  not  less  than  two  hours  in  each  day  be 
appointed  for  inspection,  be  open  to  the  'inspection  of  any  shareholder  gratis, 
and  to  the  inspection  of  any  other  person  on  payment  of  one  shilling,  or  such 
less  sum  as  the  company  may  prescribe  for  each  inspection;  and  every  such 
shareholder  or  other  person  may  require  a  copy  of  such  register,  or  of  any  part 
thereof,  on  payment  of  sixpence  for  every  one  hundred  words  required  to  be 
copied ;  if  such  inspection  or  copy  is  refused,  the  company  shall  incur  for  each 
refusal  a  penalty  not  exceeding  two  pounds,  and  a  further  penalty  not  exceeding 
two  pounds  for  every  day  during  which  such  refusal  continues." 
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the  property,  and  to  whom  application  might  be  made  for  the 
purpose  of  ascertaining  of  what  the  bankrupt  was  possessed. 

The  words  of  the  statute  are,  *'  if  any  bankrupt,  at  the  time  he 

becomes  bankrupt,  shall,  by  the  consent  and  permission  of  the 

true  owner  thereof,  have  in  his  possession,  order,  or  disposition, 

any  goods  or  chattels  whereof  he  was  reputed  owner,  or 

*  547   whereof  he  has  taken  upon*  him 'the  sale,  alteration,  or 

disposition  as  owner,  the  Court  shall  have  power  to  order 
the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the  cred- 
itors under  the  bankruptcy." 

According  to  the  construction  which  has  long  been  put  upon 
this  clause,  the  circumstance  of  the  person  having  the  equitable 
right  not  giving  notice  to  the  person  in  whose  hands,  at  law,  the 
property  may  be  considered  as  resting,  is  a  fact  from  which  per- 
mission may  be  inferred  on  the  part  of  the  true  owner,  that  the 
property  shall  remain  in  the  hands  of  the  bankrupt  as  the  reputed 
owner. 

It  is  apparent  that  neglect  may  not  be  evidence  of  consent. 
But  it  has  been  held  that  the  neglect  by  an  equitable  purchaser 
or  mortgagee  to  give  notice  of  his  security  amounts  to  a  sufficient 
proof  of  a  consent  that  the  bankrupt  shall  remain  the  apparent 
owner. 

Then  we  come  to  the  inquiry  whether,  in  this  case,  there  was 
that  neglect. 

First,  however,  let  me  dispose  of  the  objection  raised  by  Mr. 
Daniel  and  Mr.  Little  upon  the  Joint-stock  Companies  Act,  1856. 
Upon  the  19th  section  of  that  Act  they  say  that  no  notice  of  any 
trust,  express,  implied,  or  constructive,  is  allowed  to  be  entered  on 
the  register  or  is  receivable  by  the  company ;  and  they  therefore 
argue  that  it  is  not  in  the  power  of  an  equitable  mortgagee  to  give 
any  notice  because  the  Act  of  Parliament  forbids  the  company 
receiving  any  such  notice. 

That  argument  goes  to  destroy  the  power  of  a  shareholder  to 
make  any  effectual  equitable  mortgage ;  but,  in  point  of 

*  548   fact,  the  purpose  of  the  enactment  contained  in  *  this  19th 

section  was  simply  this :  that  the  title  of  the  shareholders 

in  the  books  of  the  company  should  be  kept  wholly  unincumbered 

and  unaffected   by  any  notice  of  equitable  dealings.    It  would 

greatly  embarrass  the  company  if  the  shareholders  were  permit- 
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ted  to  incumber  the  register  with  notice  of  equitable  dealings. 
The  company  would  not  know  whether  to  summon  to  their  meet- 
ings, the  persons  on  the  list  of  shareholders  or  the  persons  claim- 
ing under  these  notices.  The  otgect,  therefore,  of  the  legislature 
was,  that  all  persons  appearing  on  the  register  should  have  a  clear 
title  not  incumbered  by  the  embarrassments  which  must  arise  if 
the  legal  title  were  permitted  to  be  affected  by  notice ;  or,  in  other 
words,  that  the  company  itself  should  not  be  bound  by  any  trust, 
and  that  no  notice  should  have  any  effect  as  against  the  company. 
I  do  not  think  it  possible  to  carry  the  meaning  of  the  enactment 
beyond  that,  nor  does  the  23d  section  carry  the  meaning  beyond 
this :  that  the  legislature  will  not  permit  the  title  of  the  share- 
holder  to  be  incumbered  with  notice  of  any  trust. 

That  being  so,  the  case  is  reduced  to  an  inquiry  of  fact ;  namely, 
whether  the  notice  involved  in  the  transaction  itself  was  or  was 
not  such  a  notice  as  rendered  it  impossible  to  say  that  the  bank 
did  permit  the  shareholder  to  continue  the  apparent  owner,  —  im- 
possible, in  the  face  of  the  knowledge  which  resulted  from  the 
transaction  itself,  to  impute  to  the  bank  ^ny  neglect  to  give  notice. 
For  the  cqnsent  of  the  equitable  mortgagee  to  the  person  with 
whom  he  deals  continuing  the  apparent  owner  is  inferred  only 
from  the.  neglect  of  the  former  to  ^ive  notice.  Is  there,  then,  to 
be  imputed  to  the  bank  any  such  neglect  ?  Could  the  bank  have 
rendered  the  transaction  more  patent  than  the  transaction  ren- 
dered itself  to  the  persons  to  whom  notice  should  have  been 
given? 

*  It  is  material  to  observe  that  the  case  is  free  from  the    *  549 
effect  of  any  particular  provisions  contained  in  articles  of 
association.    There  is  nothing  which  prescribes  that  notice  is  to  be 
given  in  any  particular  form  or  manner,  at  any  particular  place, 
or  to  any  particular  person. 

Then  what  do  we  find  upon  the  facts  here  ? 

Here  is  a  company  actually  constituted  with  seven  directors,  one 
of  whom  is  also  the  manager,  being  at  the  same  time  the  secretary, 
and  who  afterwards  becomes  bankrupt.  It  is  considered  desirable 
to  have  an  advance  of  money  for  the  purposes  of  the  company. 
Accordingly  the  directors  apply  to  the  bank  for  a  loan,  and  the 
seven  directors  individually  arrange  with  one  another  to  deposit 
the  certificates  of  their  several  shares  with  the  bank  for  the  moneys 

[421] 


*  549  GASES  IN  CHANCEBT. 

•  ^^ 

which  are  at  the  time  advanced  and  lent  by  the  bank.  The  secre- 
tary is  a  party  to  the  transaction,  and  has  a  complete  knowledge 
of  it.  Every  one  of  the  directors  is  a  party  to  it,  and  has  complete 
knowledge  of  it.  It  is  impossible  to  say  that  this  was  a  matter 
not  authorized  by  the  constitution  of  the  partnership  and  not  hav- 
ing direct  reference  to  the  affairs  of  the  company.  In  a  word,  it 
was  a  company  transaction.  Could  it  be  possible  for  the  bank  to 
have  affected  any  mind  in  a  more  explicit  manner  than  the  trans- 
action itself  affected  the  minds  of  the  directors  ? 

Reference  has  been  made  to  the  judgment  of  the  Lord  Justice 
Turner  in  Ex  parte  Boulton^  (a)  where  one  of  two  secretaries 
deposited  certain  shares  as  an  individual,  and  no  formal  notice  was 
given.  It  was  held  that  his  personal  knowledge  was  not  sufficient, 
because  it  would  have  been  possible  to  give  notice  to  the  other 
secretary,  and  the  Lord  Justice  appears  to  have  thought  that  the 

other  secretary  was  the  proper  person  to  receive  the  notice. 
*  650       *  That,  however,  is  not  by  any  means  the  case  with  which 

I  have  to  deal.  Here  there  is  but  one  secretary,  and  this 
was  a  company  transaction  in  which  all  the  directors  and  the  one 
secretary  of  the  company  joined.  Without,  therefore,  giving  any 
opinion  upon  the  expressions  attributed  to  the  Lord  Justice  Turner, 
I  am  clearly  of  opinion  that  the  case  of  Ex  parte  Boulton  (6)  does 
not  in  any  degree  stand  in  the  way  of  the  decision  which  is  most 
reasonable  to  be  arrived  at  here ;  namely,  that  there  has  been  no 
neglect  in  giving  notice  on  the  part  of  the  bank,  since  they  could 
not  have  given  a  more  effectual  notice  than  that  which  was  actually 
derived  by  every  party  to  whom  they  might  have  given  it  from  the 
transaction  itself.  There  cannot,  therefore,  be  imputed  to  the  bank 
any  consent  that  the  bankrupt  should  remain  the  reputed  owner  of 
of  the  shares.  It  would  have  been  perfectly  unnecessary  for  the 
bank  to  have  written  a  formal  letter.reporting  every  thing  that  had 
been  done  to  the  parties  who  were  already  fully  acquainted  with  it. 
In  my  judgment,  therefore,  the  present  appellant  is  entitled  to 
the  shares,  and  will  add  his  costs  to  his  debt.  The  assignees  will 
have  their  costs  out  of  the  estate. 

(a)  1  De  G.  &  J.  177.  (6)  1  De  G.  &  J.  163. 
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♦JEc  parte  CHARLES  TOPPING  and  Others.         •661 

In  the  Matter  of  GEORGE  LEVEY  and  CHARLES  ROBSON, 

Bankrupts. 

1865.    January  9.    February  11.    Before  the  Lord  Chancellor  Lord  Wkst- 

BURY. 

A  firm  of  two  became  bankrupt,  one  partner  being  indebted  to  the  other.  The 
debt  arose  from  a  contract  apart  from  the  copartnership,  and  was  in  existence 
at  the  time  of  the  adjudication.  It  was  admitted  that  there  could  not  be  any 
surplus  of  the  debtor  partner^s  estate  for  the  joint  creditors,  whether  the  debt 
was  allowed  to  be  proved  against  that  estate  by  the  creditor  partner  or  not : 
Held,  to  be  a  proper  case  for  relaxing  the  general  rule,  and  that  the  creditor 
partner  might  prove  against  the  debtor  partner^s  estate;  and  it  was  so 
ordered,  with  a  declaration  that  the  proof  must  be  subject  to  be  expunged, 
and  the  dividend  refunded,  if  any  surplus  of  the  debtor  partner^s  estate 
should  arise  for  the  benefit  of  the  joint  creditors. 


1865.    July  26,  28.    Before  the  Lord  Chancellor  Lord  Cranworth. 

A  debtor  executed  a  deed  of  inspectorship,  which  was  intended  to  operate  nnder 
the  Bankruptcy  Act,  1861,  §  192,  and  which  provided  for  payment  of  the 
debts  by  instalments,  and  the  avoidance  of  the  deed  in  certain  contingencies, 
one  of  which  happened,  and  for  the  revivor  of  the  debts  in  that  event,  deduct- 
ing dividends  received  under  the  deed.  A  certain  creditor  was  mentioned 
as  such  in  one  of  the  schedules  to  the  deed.  The  debt  of  this  creditor  was 
also  mentioned  in  the  statutory  account  of  debts  of  the  debtor,  which  was 
verified  by  his  afiidavit;  and  the  creditor  received  a  dividend  on  his  debt 
from  the  inspectors  under  the  inspectorship:  Held,  that  the  debt,  being 
otherwise  barred  by  the  Statute  of  Limitations,  was  not  by  any  of  these 
circumstances  taken  out  of  the  operation  of  the  statute. 

This  was  the  appeal  of  Charles  Topping  and  others  from  a  deci- 
sion  of  Mr.  Registrar  Winslow,  sitting  as  a  Commissioner  in  Bank- 
ruptcy, whereby  he  rejected  a  proof  for  404Z.  11«.  6d.,  tendered  by 
the  appellant  Charles  Topping  on  behalf  of  the  separate  creditors 
of  the  bankrupt  George  Levey,  against  the  separate  estate  of  the 
bankrupt  Charles  Robson. 

The  proof  was  tendered  in  respect  of  a  debt  due  to  the  bankrupt 
George  Levey  from  the  bankrupt  Charles  Robson,  to  whom,  in  the 
year  1834,  the  bankrupt  George  Levey  had,  out  of  his  own  private 
moneys,  made  an  advance  to  enable  the  bankrupt  Charles  Robson 
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to  increase  his  business  capital.    For  the  purpose  of  the  argument 
before  the  Lord  Chancellor  Lord  Westbuby  it  was  admitted 

*  662   *  that  the  debt  was  unaffected  by  the  Statute  of  Limitations. 

The  bankrupts  were  adjudged  bankrupts  as  copartners  in 
January,  1864,  and  the  appellant  Charles  Topping  was  one  of  the 
assignees.  The  other  appellants  were  separate  creditors  of  the 
bankrupt  George  Levey. 

It  was  admitted  at  the  bar  that  the  separate  estate  of  the  bank- 
rupt Charles  Bobson  would  be  insolvent,  whether  the  proof  in 
question  was  admitted  or  not,  and  that  there  could  be  nothing 
Coming  from  that  estate  for  the  joint  creditors. 

Mr.  De  Gex^  for  the  appellants.  —  The  rule  in  bankruptcy  with 
reference  to  the  pr6of  under  a  joint  adjudication  by  one  partner 
gaainst  his  copartner's  estate  is  laid  down  in  the  several  text- 
books, as,  for  example,  Messrs.  Montngu  and  Ayrton's  Bankrupt 
Law,  (a)  and  Mr.  Deacon's  Bankruptcy,  (J)  but  it  is  nowhere 
better  stated  than  in  Mr.  Lindley's  Book  on  Partnership,  (e) 
Speaking  of  the  joint  creditors,  Mr.  Lindley  says,  "  The  rights  of 
the  joint  creditors  preclude  one  partner  from  ranking  as  a  separate 
creditor  of  his  copartner  until  the  joint  creditors  are  paid  in  full." 
Speaking  of  the  separate  creditors,  he  says, ''  They  are  obviously 
benefited  by  the  rule  which  prevents  one  partner  from  proving 
against  the  separate  estate  of  his  copartner  ;  but  it  is  not  for  their 
sake  that  such  rule  has  been  established,  (d)  and  where  the  reason 
for  the  rule  ceases  to  exist,  the  rule  itself  ceases  to  be  appli- 

*  668    *  cable.    Hence  if  there  never  were  any  joint  debts,  or  if  all 

those  which  once  existed  have  ceased  to  exist,  either  because 
they  have  been  paid,  barred,  satisfied,  or  converted  into  separate 
debts,  then  one  partner  who  is  a  creditor  of  another  may,  on  the 
bankruptcy  of  the  latter,  prove  against  his  separate  estate  in  com- 
petition with  his  other  separate  creditors."  Mr.  Lindley's  reasoning 
is  unanswerable ;  and  this  case,  where,  as  is  admitted,  there  is  no 
possibility  whether  this  proof  against  the  separate  estate  of  Bobson 
be  admitted  or  not  of  any  surplus  arising  from  that  estate  which 
would  inure  for  the  benefit  of  the  joint  creditors,  falls  within  its  scope. 

(a)  Page  274,  2d  ed. 
(&)  Page  850,  3d  ed. 

(c)  Pages  1008,  1011,  Ist  ed. ;  1182,  1185,  2d  ed. 

(d)  Bat  see  Ex  parte  Collinge,  supra,  p.  533. 
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Even  did  it  not  do  so,  the  cases  of  Ex  parte  Moorcj  (a)  JEx  parte 
Carter,  (6)  Sx  parte  Mlis,  (<?)  Ux  parte  Raweouy  (d)  Ex  parte 
Robinson^  (e)  and  Ex  parte  May,  (jj)  if  carefiiUy  examined,  do 
not,  as  they  have  been  supposed  to  do,  require  the  actual  non- 
existence of  joint  debts  as  a  condition  precedent  to  the  right  of 
one  partner  to  prove  against  his  copartner's  estate ;  and  to  reject 
this  proof  in  the  present  case  —  a  case  where  by  no  possibility 
could  Levey  be  said  to  be  proving  in  competition  with  his  own,  the 
joint  creditors  —  would  be  simply  to  favour  the  separate  creditors 
of  Robson  at  the  expense  of  the  separate  creditors  of  Levey,  to  pay 
the  former,  in  fact,  with  the  money  of  the  latter,  and  moreover  by 
possibility  to  damnify  those  very  joint  creditors  themselves  for  whose 
benefit  a  surplus  might  by  the  admission  of  this  proof  in  favour  of 
Levey's  estate  be  produced  from  that  estate.  I  submit,  therefore, 
that  upon  all  these  considerations  the  general  rule  should  in  this 
case  have  been  relaxed  and' the  proof  admitted. 

*  Mr.  Martineau,  for  the  assignees,  who  represented  the  *  554 
joint  estate.  —  I  am  willing  to  admit,  for  the  purpose  of 
the  argument,  that  the  debt,  in  respect  of  which  it  is  sought  to 
prove  against  the  estate  of  Robson,  is  not  barred  by  the  Statute 
of  Limitations.  But  I  take  no  part  in  the  argument,  for  it  is 
clear  upon  the  accounts  in  the  bankruptcy  that  whether  the  proof 
be  admitted  or  not  Robson's  separate  estate  is  insolvent.  The 
joint  creditors  are  only  interested,  in  fact,  in  any  surplus  which 
may  come  from  Levey's  estate ;  and  in  so  far  as  the  admission  of 
the  proof  here  may  indirectly  tend  to  further  that  result,  I  claim 
the  benefit  of  Mr»  De  Q-ex^s  argument. 

Mr.  Robertson  Chiffiths,  for  a  separate  creditor  of  Robson,  who 
had  proved  his  debt  against  his  estate.  —  Tlie  rule  which  it  is 
sought  to  infringe  is  derived  from  sound  principles  of  equity,  and 
has  existed  time  out  of  mind.  It  should  not  be  infringed  on  the 
grounds  of  possible  hardship  in  a  particular  case,  even  were  its 
infraction  not  certain  to  open  the  floodgates  of  collusion.  There 
must  always  be  a  possibility  of  a  surplus  of  the  separate  estate 
against  which  the  proof  is  sought  to  be  admitted. 

(a)  2  Gl.  &  J.  166.  (d)  Jac.  274. 

(6)  2  Gl.  &  J.  288.  («)  4  D.  &  Ch.  4^. 

(c)  2  Gl.  Sb  J.  312.  (g)  M.  &  Ch.  18 ;  8  Deac.  882. 
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Mr,  De  Gex^  in  reply.  —  The  impossibility  of  a  surplus  of  Bob- 
son's  estate  is  here  admitted. 

He  referred  to  Ex  parte  Gill,  (a) 

February  11. 

*  555       *  The  Lobd  Chancellor.  —  The  right  which,  under  an 

adjudication  of  bankruptcy  against  two  partners,  one  of 
them,  who  is  a  creditor  of  his  copartner,  has  to  prove  against  the 
separate  estate  of  his  debtor,  where  it  is  clear  that  whether  such 
proof  be  admitted  'or  not  there  will  be  no  surplus  of  the  separate 
estate  of  the  debtor  partner  available  for  the  purposes  of  the  joint 
creditors,  must  be  considered  by  the  light  of  certain  artificial  rules 
which  are  derived  from  the  principles  of  the  Court  of  Chancery  as 
to  marshalling,  and  which  were  embodied  for  the  first  time  in  an 
order  made  in  bankruptcy  by  Lord  Loughborough  in  the  year 

1794.  (ft) 

*  556       *  By  the  effect  of  that  order  separate  accounts  are  kept 

of  the  joint  estate  and  of  the  separate  estate  of  each  part- 
ner, and  if  there  be  any  amount  of  joint  estate  the  joint  creditors 
are  not  admitted  to  prove  against  the  separate  estate  until  the 
separate  creditors  are  paid,  and  then  they  are  to  receive  from  the 
separate  estate  the  surplus  only  which  remains. 

(a)  9  Jur.  N.  S.  1308. 

(6) .  The  order  in  question,  which  was  issued  on  the  8th  March,  1794,  and 
will  be  found  in  exteruo  in  Henley's  Bankrupt  Law,  p.  191,  App.,  ed.  3,  and  1 
Mont.  &  Ayr.  B.  L.  454,  ed.  2,  is,  so  far  as  it  is  material  for  the  purposes  of 
this  report,  as  follows:  "And  I  do  further  order,  that  the  commissioners  do 
c'ause  distinct  accounts  to  be  kept  of  the  joint  estate,  and  also  of  such  separate 
estate  or  estates :  and  that  what  shall  be  found  to  belong  to  the  separate  estate 
or  estates  shall  be  applied,  in  the  first  place,  in  or  towards  satisfaction  of  the 
debts  of  the  respective  separate  creditors ;  and  in  case  there  shall  be  any  over- 
plus of  the  joint  estate,  after  all  the  joint  creditors  shall  be  paid  and  satisfied 
their  whole  demands,  that  the  share  or  shares,  interest  or  interests,  of  the  bank- 
rupt or  bankrupts,  whose  separate  estate  or  estates  is  or  are  to  be  applied  in 
manner  before  directed  in  such  overplus,  be  carried  to  the  account  of  his  or  their 
separate  estate  or  estates,  and  be  applied  in  or  towards  satisfaction  of  his  or 
their  separate  debts ;  and  in  case  there  shall  be  any  overplus  of  the  separate 
estate  or  estates  of  such  bankrupt  or  bankrupts,  after  all  their  separate  creditors 
shall  be  paid  and  satisfied  their  whole  demands,  that  the  overplus  of  such 
separate  estate  or  estates  be  carried  to  the  account  of  the  joint  estate,  and  be 
applied  in  or  towards  satisfaction  of  the  joint  debts ;  and  that  the  costs  of  taking 
such  accounts  be  paid  out  of  such  separate  estate  or  estates,  and  be  settled  by 
the  commissioners,  in  case  the  parties  differ  about  the  same." 
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The  consequence  is,  that  it  has  been  held  that  one  partner  can- 
not prove  against  his  copartner,  because,  in  ordinary  cases,  that 
proof  would  diminish  the  surplus  of  the  estate  of  the  debtor 
partner,  and  theirebj  the  creditor  partner,  if  admitted  to  prove, 
would  come  into  competition  with  his  own  creditors,  namely,  the 
joint  creditors,  and  detract  to  the  extent  of  the  proof  from  the 
benefit  which  they  would  derive  from  the  separate  estate.  There- 
fore, it  has  been  laid  down  as  a  general  rule  that  a  partner  cannot 
be  permitted  to  prove  against  the  estate  of  his  copartner  until  the 
joint  debts  are  satisfied. 

The  question  here  is  whether,  under  the  circumstances  of  this 
case,  that  rule  so  expressed  should  be  confined  within  the  limits 
of  the  purpose  by  reason  of  which  it  was  framed,  or  whether  it 
should  be  carried  out  to  the  letter  when  the  reason  or  purpose 
ceases  to  have  any  application. 

There  have  been  several  cases  before  Lord  Eldon,  which  are 
reported  in  the  second  volume  of  Messrs.  Glyn  and  Jameson's 
Reports,  but  they  have  principally  arisen  under  circumstances 
where  the  debt  sought  to  be  proved  by  one  partner  against  his 
copartner  has  arisen  in  respect  of  transactions  which  have  taken 
place  subsequently  to  the  bankruptcy  ;  as,  for  example,  where  the 
partner  has  paid  to  the  joint  creditors  more  than  properly 
*  he  ought  to  have  paid,  and  is  entitled  therefore  to  contri-  *  567 
bution  from  his  copartner. 

But  the  case  before  me  is  of  a  different  kind,  and  I  regard  it 
as  consisting  entirely  of  these  circumstances,  to  which  I  mean 
to  limit  my  decision ;  namely,  that  the  debt  sought  to  be  proved 
by  the  partner  against  his  copaiiiner  is  a  debt  arising  from  an 
undisputed  contract  apart  from  the  copartnership,  and  which  was 
in  existence  at  the  time  of  the  adjudication  in  bankruptcy.  I  also 
limit  my  decision  to  a  case  where,  as  in  this  case,  by  no  possibility 
can  tliere  be  any  surplus  of  the  partner's  estate  against  which  proof 
is  proposed  to  be  made,  whether  the  proof  be  admitted  or  not. 

Limiting,  then,  my  decision  to  a  case  so  circumstanced,  I  think 
it  reasoniible  and  just  that  the  rule  should  not  be  extended  beyond 
the  reason  which  introduced  it  and  was  the  cause  of  its  being  laid 
down ;  and  if  it  be  true  that  the  estate  of  the  partner  against 
which  the  proof  is  tendered  cannot  by  possibility  yield  a  surplus, 
it  would  be  unreasonable  and  unjust  to  refuse  the  opportunity  of 
proof  being  made. 
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It  has  been  justly  said  by  Mr.  De  0-ex  in  argument  that  the 
result  of  the  rejection  of  the  proof  would  be  to  pay  the  creditors 
of  one  partner  with  the  money  of  another,  and  also,  as  he  has 
said,  it  would  not  be  difficult  to  suggest  a  st^te  of  circumstances 
in  which  the  joint  creditors  would  be  losers  by  the  rule  being 
observed.  I  will  put  one  case.  Suppose  the  separate  estate  of 
one  partner  to  be  10,000Z.,  and  his  separate  debts  to  be  10,000/., 
exclusive  of  a  debt  to  his  copartner ;  if  proof  of  his  copartner's 
debt  were  not  admitted  the  other  separate  creditors  would  be  paid 
in  full.     But  if  he  owed  10,000/.  to  his  copartner,  and  proof 

*  658   were  admitted,  *  then  the  creditors  would  receive  only  10«. 

in  the  pound.  Now  suppose  the  copartner  to  be  indebted 
to  his  separate  creditors  to  the  extent  of  1000/.,  but  to  have  no 
assets  beyond  the  debt  which  is  due  to  him  from  his  partner.  If 
you  admit  the  copartner  to  prove  against  the  estate  of  his  partner 
for  this  debt  you  realize  5000/.,  and  the  surplus  of  that  sum  over 
1000/.  will  be  for  the  benefit  of  the  joint  creditors,  but  if  you 
refuse  to  admit  the  proof  you  lose  the  balance  of  the  5000/.  In 
such  circumstances  the  rule  which  was  adopted  nominally  for  the 
benefit  of  the  joint  creditors  would,  if  it  were  adhered  to,  in 
reality  deprive  them  of  4000/.  Many  other  cases  might  be  put  in 
which  injustice  would  arise  if  we  were  to  pursue  the  rule  to  the 
letter  when  its  spirit  ceases  to  have  any  application. 

In  my  judgment,  therefore,  the  proof  by  one  partner  against 
the  separate  estate  of  another  partner  ought  in  this  case  to  be 
admitted.  But  inasmuch  as  contingencies  may  arise  which  may 
render  the  separate  estate  of  the  partner  larger  than  is  now  con- 
templated, there  should  be  added  to  the  order  a  declaration  that 
the  proof  must  be  subject  to  be  expunged  and  the  dividend  to  be 
refunded  in  the  case  of  any  such  surplus  of  the  estate  of  that 
partner  occurring  for  the  benefit  of  the  joint  creditors. 

In  accordance  with  the  above  judgment,  (a)  the  appellant  again 
tendered  the  proof  in  the  Bankruptcy  Court,  but  it  was 

•  559   again  rejected  by  Mr.  Registrar  Winslow,  *  sitting  as  com- 

missioner, and  confirming  the  decision  of  Mr.  Registrar 
MuRRAT,  before  whom  the  proof  had  first  been  tendered,  on  the 

(a)  As  to  which  see  Ex  parte  Bass,  In  re  Motion,  86  L.  J.  N.  S.  Bank.  89 ; 
Lacey  v.  Hill,  before  the  Lords  Justices,  20  December,  1872,  to  be  reported  in 
the  Law  Reports,  8  Ch.  App.  [441]. 
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ground  that  the  assumption  on  which  the  appeal  had  been  argued  ; 
yiz.9  that  the  debt  was  not  barred  by  the  Statute  of  Limitations,  (a) 
was  incorrect.  It  was  admitted  that  this  was  so,  apart  from  the 
following  circumstances,  which  it  was  contended  took  the  case  out 
of  the  operation  of  the  statute. 

In  July,  1862,  the  debt  having  been  incurred  in  1834,  a  deed  of 
inspectorship,  which  was  intended  to  operate  under  the  Bank* 
ruptcy  Act,  1861,  §  192,  was  executed  by  the  bankinipts  in  favour 
of  their  creditors.  This  deed  was  expressed  to  be  made  between 
the  bankrupts  of  the  first  part,  certain  gentlemen,  of  whom  the 
appellant  Charles  Topping  was  one,  as  inspectors,  of  the  second 
part,  and  the  several  persons,  companies,  and  partnership  firms, 
whose  names  and  seals  were  set  and  affixed  in  some  or  one  of  the 
schedules  thereto,  being  joint  creditors  of  the  bankrupts,  and 
Francis  Burdett  Franklyn,  a  late  partner  of  theirs,  or  separate 
creditors  of  the  same  three  persons,  and  all  other  the  joint  cred- 
itors of  the  three,  and  all  other  the  separate  creaitors  of  the  three^ 
of  the  third  part. 

It  provided  for  the  business  of  the  firm  being  carried  on  for  a 
period  not  exceeding  three  years  under  the  inspectorship  of  the 
parties  of  the  second  part,  and  for  the  payment  of  the  debts  of 
the  bankrupts  in  full  by  instalments  at  given  intervals;  and  it 
also  provided  for  the  avoidance  of  the  deed  if  (amongst  other 
things)  at  any  time  during  the  continuance  of  the  inspectorship  any 
execution  or  other  process  of  law  should  be  issued  and  en- 
forced against  the  three  copartners  or  any  of  them  *  which  *  660 
should  or  might,  in  the  opinion  of  the  inspectors,  interfere 
with  or  prejudice  the  arrangement  by  the  deed  contemplated ;  and 
in  that  event  the  inspectors  were  empowered,  by  writing  under 
their  hands,  to  declare  the  deed  at  an  end,  and  thereupon  the 
deed,  and  every  clause,  covenant,  matter,  and  thing  therein  con- 
tained (so  far  as  the  same  tended  to  restrain  the  creditors  from 
suing  for  their  debts)  were  to  cease  and  determine,  and  the  cred- 
itors were  thenceforth  to  be  at  liberty  to  sue  for  or  prove  for  tlie 
full  amount  of  their  respective  debts  or  claims,  except  so  far  as 
they  had  previously  received  the  same  from  other  sources  than 
under  these  presents;  and  if  any  instalment  should  previously 
have  been  made  under  the  deed  the  creditor  who  should  have 

(a)  9  Geo.  4,  c.  14,  §  1. 
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received  the  same  was  to  account  for  the  same  (but  without  any 
liability  to  refund  the  same),  and  to  be  admitted  as  a  creditor  for 
the  balance  only  of  bis  debt  or  claim  after  deducting  the  amount 
so  received. 

The  bankrupt  Greorge  Levey  executed  this  deed  as  well  in  his 
capacity  of  a  party  thereto  of  the  first  part  as  in  his  capacity  of 
a  separate  creditor  of  the  bankrupt  Charles  Robson,  the  amount 
of  his  debt  being  entered  in  the  third  schedule  to  the  deed  as 
404Z.  11«.  6d. 

The  bankrupt  Charles  Levey  also  executed  the  inspectorship 
deed,  and  it,  with  its  schedules  annexed,  was  registered,  under 
the  192d  section  of  the  Bankruptcy  Act,  1861,  on  the  12th  of  August, 
1863,  the  bankrupt  Charles  Robson  making,  as  required  by  the 
first  article  of  the  General  Order  in  Bankruptcy  of  the  22d  of 
May,  1862,  (a)  the  usual  affidavit  verifying  an  account  of  his 
debts.  This  account  contained  the  name  of  the  bankrupt 
*  661  *  George  Levey  as  an  assenting  creditor  in  respect  of  the 
debt  in  question,  and  purported,  as  required  by  the  order 
and  its  schedule,  to  be  a  full  account  of  his  debts  amounting  to 
101,  and  upwards,  '^  to  the  best  of  his  knowledge,  information, 
•and  belief.*' 

The  inspectorship  proceeded  for  some  time  under  the  provi- 
sions of  this  deed,  and  a  dividend  was  paid  thereunder  by  the  in- 
spectors, in  November,  1868,  to  the  creditors,  amongst  whom  the 
bankrupt  George  Levey  received  a  dividend  in  respect  of  the  debt 
which  he  claimed  against  the  estate  of  the  bankrupt  Charles 
Robson. 

Ultimately,  however,  the  deed  was,  by  the  Court  of  Queen's 
Bench,  held  to  be  not  binding  as  against  non-assenting  creditors. 

The  result  was,  that  execution  was  issued  against  the  bank- 
rupts ;  the  inspectors,  under  the  powers  vested  in  them  by  the 
deed,  put  an  end  to  it ;  and  the  bankrupts  were  so  adjudged  on 
their  own  petition. 

July  26. 

Mr.  De  Q-ex  and  Mr.  Fletcher ^  for  the  appellants.  —  The  facts 
of  the  case  take  it  out  of  the  Statute  of  Limitations.  A  promise 
to  pay  is  implied  from  an  acknowledgment  unless  negatived  by  its 

(a)  See  this  order  in  De  Gex  &  Horton  Smithes  Arran^menta  between 
Debtors  and  Creditors,  p.  28,  note ;  and  also  supra.  Vol.  I.  p.  235,  note. 
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terms.  Here  there  is  nothing  to  negative  it,  but,  on  the  contrary, 
there  is  a  contract  for  payment  in  full  if  the  deed  should  be 
avoided,  an  event  which  happened.  There  has  been,  moreover, 
part  payment.  If  this  was  a  payment  on  account  generally,  it  is 
of  course  sufficient.  If  on  the  footing  of  the  deed,  then  the 
instrument  itself  provides  that  if  (as  happened)  it  was  avoided 
the  payment  should  be  taken  as  a  part  payment. 

*  They    cited    Eicke    v.    NbkeSy  (a)    MounUtephen   v.    *  662 
Brooke^  (h)  Smith  v.  Poole ^  (<?)  and  Tanner  v.  Smart j  (d) 
and  distinguished  Everett  v.  Bobertsony  (e)  as  a  case  in  which  the 
implication  of  a  promise  was  excluded. 

Mr,  Martineauj  who  appeared  for  the  assignees  as  representing 
the  joint  estate,  took  no  part  in  the  argument. 

Mr.  Robertson  OriffUhSy  for  the  separate  creditor  of  the  bank- 
rupt Charles  Robson,  supported  the  decision  under  appeal,  relying 
on  Everett  v.  Robertson^  (e)  Bavies  v.  Edwards,  (jg) 

Mr,  Be  (?«c,  in  reply. 

July  28. 

The  Lord  Chancellor  (Lord  Cranworth). — The  question 
raised  in  this  case  was,  whether  a  certain  debt  was  taken  out  of 
the  Statute  of  Limitations. 

It  has  been  contended  that  the  debt  was  acknowledged  because 
the  debtor  executed  a  deed  of  inspectorship,  and  because  the  debt 
in  question  was  included  in  a  schedule  to  that  deed,  as  being  a 
debt  due  from  him  to  the  creditor  who  was  named.  The  question 
is,  whether  this  was  a  sufficient  acknowledgment  to  take  the  debt 
out  of  the  statute.     I  was  strongly  of  opinion  that  it  was  not. 

But  then  there  arose  the  further  question  whether  the  result 
would  be  affected  by  this,  that  there  was  an  affidavit 
*  made  by  the  debtor  in  which  he  positively  swore  that    *  668 
this  debt  was  due.     But  I  think  that  that  makes  no  differ- 
ence, because  the  affidavit  was  only  to  the  effect  that  the  debt  was 

(a)  1  Moo.  &  R.  359.  ((Q  6  B.  &  C.  602. 

(6)  d  B.  &  Aid.  141.'  (e)  1  £11.  &  £11.  16. 

(c)   12  Sim.  17.  (3)  7  £xch.  22. 
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due  modo  et  formd  as  therein  stated.  The  debtor  swore  that  it 
was  a  debt  payable  out  of  the  assets  to  be  administered  under 
that  deed  of  inspectorship.  The  statute  says  that  no  acknowl- 
edgment or  promise  shall  be  sufficient  unless  it  be  a  promise  or 
acknowledgment  contained  in  some  writing  to  be  signed  by  the 
party  chargeable,  and  an  acknowledgment  that  the  whole  debt  is 
due  is  a  sufficient  acknowledgment  within  the  meaning  of  the 
statute,  if  it  be  an  admission  that  the  whole  is  immediately  recoT- 
erable.  But  the  acknowledgment  is  not  sufficient  if.  the  admission 
be  that  the  debt  can  only  be  paid  in  part  or  in  some  qualified 
mode.  That  was  decided  in  Everett  v.  RoberUcn^  (a)  by  the 
Court  of  Queen^s  Bench,  and  if  I  felt  any  doubt  as  to  the  princi- 
ple, which  I  do  not,  I  certainly  should  not  think  of  interfering, 
sitting  as  I  do  here  in  bankruptcy,  with  a  decision  of  the  Court 
of  Queen's  Blench. 

In  my  judgment,  the  deed  is  only  the  creation  of  a  trust  to  pay 
by  instalments,  and  the  affidavit  contains  an  admission  of  the  debt 
only  modo  etformdy  and  hence  there  has  not  been  an  acknowledg- 
ment within  the  statute. 

Then  it  is  said  that  there  has  been  part  payment  because  the 
inspectors  under  that  deed  have  paid  a  dividend.  But  there  is 
just  the  same  objection  to  that  argument.  Payment  of  a  dividend 
under  the  Insolvent  Act  has  been  held  by  the  Court  of  Exchequer, 
in  Davies  v.  UdwardSy  (6)  not  to  be  a  sufficient  part  payment  to 
take  the  case  out  of  the  statute,^  and  the  payment  of  a 
*  564  dividend  *  by  an  inspector  is  open  to  precisely  the  same 
objection.  Part  payment,  in  order  to  take  the  case  out  of 
the  statute,  must  be  not  only  payment  on  account  of  the  debt,  but 
payment  accompanied  with  an  admission,  express  or  implied,  that 
the  balance  of  the  debt  is  due  and  payable  on  demand.  That  was 
clearly  not  the  case  with  this  payment ;  the  residue  was  not  paya- 
ble on  demand ;  the  promise  was  only  that  parts  of  the  residue 
should  be  paid  at  certain  intervals  of  time.    - 

It  seems  to  me,  therefore,  that  this  contention  is  open  to  exactly 
the  same  objection  as  that  with  respect  to  the  acknowledgment, 
and  this  appeal  must  be  dismissed. 

(a)  1  Ell.  &  Ell.  16.  (6)  7  Exch.  22. 

1  See  2  Chilty  Contr.  (11th  Am.  ed.)  1259;  Roscoe  r.  Hale,  7  Gray,  274, 
276. 

[  482  ] 


i 


GBEEN  V,  6A8C0YNB.  *  565 


•  GREEN  V.  GASCOTNE,  ♦  566 

GREEN  V.  GASCOYNE. 
GREEN  t;.  GASCOYNE. 
GREEN  V.   GASCOYNE. 

1864.     December  9,  10.     1865.     January  12.     Before  the  Lord  Cbancellor 

Lord  Wkstbuky. 

The  concluding  words  of  the  Thellnsson  Act  (40  Greo.  3,  c.  98),  sect.  1,  must  be 
construed  to  mean  '*  if  such  excessive  accumulation  had  not  been  directed.^* 

The  Act  cannot  be  applied  so  as  to  accelerate  the  enjoyment  of  any  gift  or  dis- 
position contained  in  a  will,  nor  for  the  purpose  of  giving  to  any  term  or 
description  contained  in  a  will  a  meaning  which  it  would  not  have  had  had 
the  trust  for  accumulation  been  good.^  Although  the  trust  for  accumulation 
is  cut  down  to  a  limited  period,  the  whole  of  the  rest  of  the  will  remains  in 
point  of  disposition,  and  of  the  effect  and  interpretation  of  its  language, 
precisely  as  if  there  had  been  no  such  operation  performed  by  the  Act. 

Form  of  order  as  to  costs  where  on  appeal  in  an  administration  suit  an  heir-at- 
law,  upon  the  construction  of  the  testator^s  will,  succeeded  in  establishing  a 
right  to  rents  of  real  estate  accumulated  under  the  directions  of  the  will,  but 
in  excess  of  the  period  for  accumulation  allowed  by  the  Thellusson  Act. 

This  was  an  appeal  by  Thomas  Gascoyne,  the  heir-at-law  of 
Henry  Gascoyne,  the  testator  in  these  causes,  from  a  decision 
of  the  Vice-Chanbellor  Kindersley. 

The  suits  were  suits  for  the  administration  of  the  testator's 
estate,  and  the  execution  of  the  trusts  of  his  will. 

The  will  in  question  was  dated  the  22d  of  October,  1832,  and  by 
it,  so  far  as  it  is  material  to  refer  to  its  provisions,  the  testator 
devised  to  his  trustees  in  fee  a  freehold  farm  in  Manea,  in  the  Isle 
of  Ely,  upon  trust  during  the  lives  of  his  wife  and  his  sister  Sarah 
Smith,  and  the  lives  of  the  longer  liver  of  them  to  demise  and  let 
the  same,  and  stand  possessed  of  the  rents,  issues,  and  profits 
thereof,  upon  the  trusts  and  for  the  intents  and  purposes  therein 
after  expressed ;  and  after  the  decease  of  the  survivor  of  his  wife 

1  See  1  Jarman  Wills  (8d  Eng.  ed.),  291,  292 ;  Peny  Trusts,  §  397 ;  Lewin 
Thists  (5th  Eng.  ed.),  74,  75. 
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and  his  sister  Sarah,  upon  trust  to  sell  and  dispose  of  the 

*  566   farm ;  and  as  to  the  *  money  arising  from  the  sale  thereof, 

and  the  rents,  issues,  and  profits  thereof  until  the  same  should 
be  so  sold  after  the  period  at  which  the  same  should  become  salable, 
the  testator  gave  and  bequeathed  the  same  to  his  trustees  upon  the 
several  trusts  therein  after  declared  with  respect  to  the  money  aris- 
ing from  the  sale  of  the  residuum  of  his  real  and  personal  estate. 

The  testator  devised  two  other  specified  estates  in  the  Isle  of  Ely, 
and  all  other  his  freehold  and  copyhold  or  customary  messuages, 
lands,  tenements,  and  hereditaments  not  therein  before  disposed  of, 
to  his  trustees  upon  trust,  until  the  6th  of  April,  1843,  to  let  and 
demise  the  same,  and  to  stand  possessed  of  the  rents  and  profits 
upon  the  trusts  after  declared ;  and  after  the  6th  of  April,  1843,  to 
sell  the  lands  and  hereditaments  lastly  devised;  and  as  to  the 
moneys  arising  from  the  sale  thereof,  and  the  rents,  issues,  and 
profits  thereof  until  the  same  should  be  so  sold  after  the  same 
became  salable,  he  bequeathed  the  same  to  the  trustees  upon  the 
several  trusts  after  declared  with  respect  to  the  money  arising  from 
the  sale  of  the  residuum  of  his  personal  estate.  And  as  to  all  his 
personal  estate  not  therein  before  disposed  of,  the  testator  gave  and 
bequeathed  the  same  to  his  trustees,  upon  trust,  as  soon  as  conven- 
iently might  be  aft;er  his  decease,  to  sell  and  convert  the  same  and 
stand  possessed  thereof,  and  of  the  moneys  arising  from  the  sales 
of  his  lands  therein  before  directed  to  be  sold,  and  also  of  the  rents 
of  his  said  estates  until  the  same  should  be  sold,  and  all  accumula- 
tions thereof,  and  also  the  rents  of  the  said  estates  after  the  same 
should  become  salable,  upon  trust  to  pay  and  equally  divide  the 
same  unto,  amongst,  and  between  all  and  every  the  child  and  chil- 
dren of  his  brother  Jonathan  Gascoyne,  share  and  share  alike,  and 
the  issue  of  such  of  them  as  should  be  then  dead,  in  manner  therein 
mentioned. 

♦  567       *  The  will  contained  a  proviso  that  until  the  lands  should 

be  sold  the  trustees  should  stand  possessed  of  the  net  rents, 
upon  trust  to  pay  certain  annuities  previously  charged  thereon, 
and  upon  further  trust  to  place  out  and  invest  the  residue  of  the 
said  r«ent8,  issues,  and  profits  which  should  not  be  applied  for  the 
purposes  aforesaid  at  interest  upon  specified  securities,  and  receive 
the  dividends  of  the  said  trust  moneys  and  invest  the  same,  so  that 
the  same  and  the  resulting  income  might  accumulate  in  the  way  of 
[434] 
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compound  interest ;  and  when  and  as  so  soon  as  the  said  several 
estates  should  be  sold  or  become  salable,  then  upon  trust  to  stand 
possessed  of  the  said  rents,  issues,  and  profits  and  the  accumula- 
tions thereof  upon  the  several  trusts,  and  to  and  for  the  several 
intents  and  purposes  therein  before  declared  concerning  the  same, 
and  of  and  concerning  the  money  arising  from  the  sales  of  the  said 
estates  respectively. 

The  testator  died  on  the  24th  of  September,  1888.  Sarah 
Smith  survived  the  widow,  and  was  living  on  the  24th  of  Septem- 
ber, 1854,  when  the  period  of  twenty-one  years  from  the  testator's 
death  expired. 

The  order  under  appeal  was  made  by  the  Vice-Chancellor  on  the 
hearing  of  the  causes,  when  his  Honor  held  that  the  residuary 
legatees  were  entitled  to  so  much  of  the  accumulation  made  with 
reference  to  the  Manea  farm  during  the  lives  of  the  wife  and  sister 
and  the  life  of  the  longest  liver  of  them  as  were  void  by  the  Thel- 
lusson  Act,  40  Gteo.  8,  c.  98,  §  1,  the  material  provisions  of  which 
are  set  out  below,  (a) 

*  Mr.  Gl(Mse  and  Mr.  Freeman  appeared  for  the  appellant.    *  568 

Mr.  Baily  and  Mr.  Shebbeare^  and  Mr.  Osborne  and  Mr.  Glaister^ 
for  the  persons  interested  in  the  residuary  estate,  and  being  respec- 

(a)  40  Greo.  8,  c.  98,  §  1.  .  .  .  *'No  person  or  persons  slial],  after  the 
passing  of  this  Act,  by  any  deed  or  deeds,  surrender  or  surrenders,  will,  codicil, 
or  otherwise  howsoever,  settle  or  dispose  of  any  real  or  personal  property,  so 
and  in  such  manner  that  the  rents,  issues,  profits,  or  produce  thereof,  shall  be 
wholly  or  partially  accumulated  for  any  longer  term  than  the  life  or  lives  of  any 
such  grantor  or  grantors,  settler  or  settlers,  or  the  term  of  twenty-one  years 
from  the  death  of  any  such  grantor,  settler,  devisor,  or  testator,  or  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who  shall  be  living, 
or  in  venire  aa  mere  at  the  time  of  the  death  of  such  grantor,  devisor,  or  testator, 
or  during  the  minority  or  respective  minorities  only  of  any  person  or  persons 
who,  under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other  assurances, 
directing  such  accumulations,  would,  for  the  time  being,  if  of  full  age,  be  entitled 
unto  the  rents,  issues,  and  profits,  or  the  interest,  dividends,  or  annual  produce, 
so  directed  to  be  accumulated;  and  in  every  case  where  any  accumulation  shall 
be  directed  otherwise  than  as  aforesaid,  such  directions  shall  be  null  and  void, 
and  the  rents,  issues,  profits,  and  produce  of  such  property  so  directed  to  be 
accumulated  shall,  so  long  as  the  same  shall  be  directed  to  be  accumulated  con- 
trary to  the  provisions  of  this  Act,  go  to  and  be  received  by  such  person  or 
persons  as  would  have  been  entitled  thereto  if  such  accumulation  had  not  been 
directed/^ 
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tively  the  plaintiffs  and  defendants  in  the  suits,  supported  the 
order  of  the  Vice-ChanceUor. 

Smith  V.  Lomas,  (a)  J?yre  v.  Maraden^  (6)  McDonald  v.  Bryce^  ((?) 
Vi8count  BarringUm  v.  IAddell^(d')  Trickey  v.  Trickeyy(y)  Gos- 
ling V.  O-oslingj  (jg")  were  referred  to. 

The  Lord  Chancellor.  —  I  will  state  my  present  impression 
upon  the  will,  and  if  upon  weighing  what  I  shall  say  it  shall 

*  569   appear  to  any  *  of  the  counsel  engaged  that  I  have  taken  an 

erroneous  view  of  the  construction  of  the  will,  the  case  may 
be  spoken  to  again  by  one  counsel  on  either  side. 

The  case  is  that  of  a  testator  directing  an  accumulation  during 
the  lives  of  his  wife  and  sister  and  the  life  of  the  survivor  of  tliem 
of  the  rents  and  profits  of  certain  freehold  estates. 

The  first  question  is,  what  is  the  operation  of  tlie  statute  upon 
that  trust  for  accumulation.  The  second,  what  will  be  its  effect 
upon  the  construction  and  interpretation  of  the  will. 

The  first  effect  of  the  statute  I  apprehend  to  be  that  the  trust 
for  accumulation  is  reduced  to  a  term  of  twenty-one  years,  and 
that  I  must  take  the  trust  as  if  it  had  been  expressed  ^^  for  a 
period  of  twenty-one  years,  provided  my  wife  and  my  sister  Sarah 
or  the  survivor  of  them  shall  so  long  live."  Secondly,  I  take  it 
that  the  words  of  the  statute  which  direct  that  the  rents  released 
by  its  effect  from  the  operation  of  the  trust  for  accumulation  shall 
"  go  to  and  be  received  by  such  person  or  persons  as  would  have 
been  entitled  thereto  if  such  accumulation  had  not  been  directed,'' 
must  be  construed  to  mean  ^^  if  such  excessive  accumulation  had 
not  been  directed."  The  meaning  of  the  words,  tlierefore,  is 
brought  to  be  the  same  as  it  would  have  been  had  the  accumula- 
tions been  directed  for  twenty-one  years  only. 

I  am  not  at  liberty  to  apply  or  use  the  statute  so  as  in  any  man- 
ner to  accelerate  the  enjoyment  of  any  gift  or  disposition  contained 
in  tlie  will,  nor  can  I  use  the  statute  for  tlie  purpose  of  giving  to 
any  term  or  description  contained  in  the  will  a  meaning  wliich  it 
would  not  have  had  had  the  trust  for  accumulation  been  good 

*  570    instead  *  of  bad.     Although  the  trust  for  accumulation  is 

(a)  4  N.  R.  318.  (d)  2  De  6.,  M.  &  G.  480. 

(6)  2  Keen,  664 ;  4  M.  &  G.  281.  («)  8  M.  &  K.  660. 

(c)  2  Keen,  276,  617.  ig)  Johns.  266. 
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cut  down  and  reduced  to  a  limited  period,  the  whole  of  the 
rest  of  the  will  remains  in  point  of  disposition,  in  point  of  tlie 
meaning,  effect,  and  true  interpretation  of  its  language,  precisely 
as  if  there  had  been  no  such  operation  performed  by  the  statute. 

What,  then,  is  the  real  effect  of  the  dispositions  of  the  will 
before  me,  at  what  time  are  thej  directed  to  arise  and  come  into 
enjoyment,  and  what  upon  the  will,  taken  without  the  statute,  is 
the  meaning  and  true  interpretation  of  the  words  descriptive  of  the 
subject-matter  of  the  several  gifts  ? 

The  testator  devises  the  estate  in  question  to  three  trustees  in 
fee.  He  directs  them  first  to  let  the  devised  estate  during  the 
lives  of  his  wife  and  sister  and  the  life  of  the  survivor,  and  then 
he  makes  the  first  declaration,  namely,  that  they  shall  stand  pos- 
sessed of  the  rents,  issues,  and  profits  of  these  devised  lands 
(which  must  be  the  rents,  issues,  and  profits  during  the  lives  over 
which  they  are  directed  to  continue  to  let  the  same,  namely,  the 
lives  of  the  widow  and  sister  and  the  life  of  the  survivor)  upon 
the  trusts  therein  after  expressed.  Then  there  immediately  fol- 
lows a  direction  to  sell  the  estate  so  devised,  a  direction  coming 
into  operation  upon  the  death  of  the  survivor  of  the  wife  and  of 
the  sister.  That  is  a  period  marked  beyond  the  possibility  of  dis- 
pute, and  it  must  be  carefully  borne  in  mind  throughout  the  whole 
of  the  construction  of  the  will.  It  must  also  be  borne  in  mind, 
that  in  directing  the  estate  to  be  sold  the  testator  adverts  in  very 
clear  language  to  the  rents  of  the  estate  which  shall  arise  after  it 
becomes  salable,  that  is,  after  the  death  of  the  survivor  of  the 
widow  and  sister  and  before  the  period  of  the  actual  sale. 

♦Having,  then,  directed  the  estate  to  be  sold  at  the  period  *  571 
which  I  have  mentioned,  the  testator  declares  that  tlie  pro- 
ceeds of  the  sale  and  the  last  description  of  rents,  namely,  rents 
accrued  after  the  estate  becomes  salable  but  before  actual  sale, 
shall  be  held  by  the  trustees  upon  the  trusts  therein  after  declared 
of  the  residue  of  his  real  and  personal  estate. 

We  have,  therefore,  first,  a  trust  declared  by  reference  of  the 
rents  in  the  aggregate  during  the  lives  of  the  widoW  and  sister, 
and  then  a  trust  declared  of  the  proceeds  of  the  sale  and  of  the 
rents  after  the  estate  has  become  salable. 

The  first  words  which  are  referred  to,  and  which  to  a  certain 
extent  answer  to  both  those  references,  are  the  words  declaring 
the  trusts  of  the  residue.     There  we  find  a  direction  with  reference 
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to  '^  the  rents  of  my  said  estates  until  the  same  shall  be  sold  and 
all  accumulations  thereof,  and  also  the  rents  of  the  said  estates 
after  the  same  shall  become  salable,''  words  comprising  both 
classes  of  rents,  as  well  those  which  are  the  subject  of  the  first  of 
tlie  subsequent  accumulations  as  those  which  are  to  arise  after  the 
estates  have  become  salable. 

The  contention  on  the  part  of  the  respondents  is,  that  the  words 
^'  tlie  rents  of  my  said  estates  until  the  same  shall  be  sold  and  all 
accumulations  thereof"  admit  of  a  different  meaning  after  the 
application  of  the  statute  from  that  meaning  which  they  clearly 
would  have  had  had  there  been  no  statute  to  apply.  Had  there 
been  no  statute  in  existence  for  cutting  short  the  accumulations, 
it  is  clear  that  the  words  ^'  the  rents  of  my  said  estates  until  the 
same  shall  be  sold,"  and  ''  all  accumulations  thereof,"  would  have 

been  identical.  Not  that  tlie  word  ^^  accumulations  "  is  mere 
*  572    surplusage,  because  it  must  be  *  remembered  that  a  trust 

to  accumulate  affects  the  interest  of  the  principal  sums 
invested,  and  then  again  the  interest  on  that  interest.  With  the 
words  '^  rents  thereof  until  the  same  shall  have  been  sold  and 
accumulations  thereof,"  the  word  "  accumulations "  would  com- 
prehend not  only  the  rents  first  spoken  of,  but  also  the  produce, 
in  the  shape  of  interest  and  compound  interest,  on  those  rents. 
But  the  words  "  the  rents  of  my  said  estates  "  could  not  by  possi- 
bility have  been  applied,  had  there  been  no  statute,  to  any  thing 
save  tlie  rents  directed  to  be  accumulated.  And  how  is  it  possible 
to  give  to  those  words  by  the  operation  of  the  statute  the  mter- 
pretation  which  I  am  asked  to  give ;  namely,  that  they  shall  be 
taken  to  denote  and  include  the  rents  which  are  emancipated  from 
the  trust  to  accumulate  by  the  operation  of  the  statute  ?  '  It  is  clear 
that  the  testator  used  the  words  to  denote  only  the  rents  that  he 
had  directed  to  accumulate,  and  it  is  impossible  to  give  them  a 
different  meaning  by  reason  of  the  law  having  to  a  certain  extent 
forbidden  and  therefore  annulled  that  accumulation. 

The  result  is  that  there  is  a  hiatus  between  the  period  when  the 
accumulation  ceases  by  law  and  the  period  when  the  accumulation 
is  directed  to  cease  by  the  will ;  there  is  nothing  in  the  will  to 
catch  the  rents  which  arise  during  that  hiatus ;  and  those  rents 
accordingly  belong  to  the  heir-at-law.^    . 

*  See  Oddie  v.  Brown,  4  De  G.  &  J.  179,  and  cases  in  note  (1)  ;  Edwards  v. 
Tuck,  3  De  6.,  M.  &  6.  40,  cases  in  note  (2) ;  1  Jarman  Wills  (dd  Eng.  ed.), 
292 ;  Lewin  Trusts  (5th  Eng.  ed.),  74. 
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1S65.    January  12. 

On  this  day,  no  reargoment  of  the  case  being  desired,  an  order 
was  made  in  accordance  with  the  above  judgment,  with  a  declara- 
tion, made  after  some  discussion,  that  the  costs  of  all  parties 
before  the  Vice-Chanpellor  relating  to  and  occasioned  by  the  dis- 
pute or  question  between  the  heir-at-law  and  the  parties  ben- 
eficially interested  ♦under  the  will  of  tlie  testator,  together  *  573 
with  the  costs  of  the  present  application,  ought  to  be  borne 
by  the  properly  accumulated  rents  of  the  estate  in  question  and 
the  rents  to  which  the  heiivat-law  was,  by  the  order  now  made, 
declared  entitled  proportionably  according  to  the  relative  values 
thereof,  (a) 


In  the  Matter  of  BUNBURY'S  SETTLED  ESTATES. 

1864.    December  29.     1865.    January  14.    Before  the  Lord  Chancellor.  Lord 

Wbstbury. 

Where,  after  petition  has  been  presented  under  the  Leases  and  Sales  of  Settled 
Estates  Act  (19  &  20  Vict.  c.  120)  and  adyertised,  amendments  in  it  become 
necessary,  it  is  not  of  course  upon  the  amended  petition  to  begin  de  novo  with 
respect  to  the  advertisements.  The  course  to  be  adopted  will  depend  upon 
the  discretion  of  the  Court,  which  will  be  governed  by  the  particular  circum- 
stances of  each  case. 

If  the  amendment  involves  the  statement  of  such  new  facts  or  the  introduction  of 
such  new  parties  as  to  give  to  the  petition  a  new  character,  new  advertisements 
would  be  directed.     Semble, 

Circumstances  under  which  advertisements  of  an  amended  petition  under  the  Act 
were  held  not  to  be  necessary. 

This  was  a  petition  under  the  Leases  and  Sales  of  Settled  Estates 
Act,  (6)  seeking  the  sale  of  some  settled  freehold  and  customary 
property. 

The  petition  had  been  duly  advertised,  when  certain  amendments 
in  it  became  necessary.  The  Master  of  the  Rolls  allowed  the 
amendments  to  be  made,  and  the  only  question  was  whether  the 
petition  as  amended  ought  to  be  the  subject  of  fresh  advertisements : 
and  this  question  was,  by  the  leave  of  his  Honor,  submitted  to  the 
Lord  Chancellor. 

(a)  Reg.  Lib.  1865,  A.  1051.  (5)  19  &  20  Vict.  c.  120. 
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The  subject-matter  of  the  amendments  was  twofold. 

*  574       *  In  the  first  place,  by  an  error  as  to  the  tenure  of  the 

customary  property,  the  person  who  was  made  a  party  to 
the  petition  as  the  customary  heir  was  not  so  in  fact.  The  person, 
however,  who  was  so  in  fact  was  also  a  party  to  the  petition  in 
another  capacity.  Both  were  among  the  number  of  several  co- 
petitioners. 

In  the  next  place,  the  wife  of  one  of  the  petitioners  had,  under 
an  appointment  made  by  him  under  a  power  contained  in  the  will 
whereby  the  property  was  settled,  become  entitled  to  a  life-interest 
in  part  of  the  property  in  reversion  expectant  upon  her  husband's 
death. 

Mr.  Kekewich^  for  the  petitioners,  referred  to  the  language  of  the 
20th  section  of  the  Act  (a)  and  the  Consolidated  Order  XLL, 
rules  15  to  17,  both  inclusive. 

1S65.    January  14. 

The  Lord  Chancellor.  —  The  Act  of  Parliament  gives  a  dis- 
cretion to  the  Court  with  reference  to  directing  the  issue  of  such 
advertisements  as  it  shall  think  fit.  And  I  think  that  this  discre- 
tion continues  with  regard  to  an  amended  petition,  and  that  it  is 
competent  to  the  Court  to  take  into  consideration  the  issue  of 
advcrtisemei)ts  of  an  amended  as  well  as  of  an  original  petition. 

Every  case  must  depend  upon  its  peculiar  circumstances ;  and 

if  the  amendment  involves  the  statement  of  such  new  f%cts  or  the 

introduction  of  such  new  parties  as  to  give  to  the  petition  a 

*  575    new  character,  the  Court  will  *  hardly  act  discreetly  in  not 

directing  new  advertisements. 

In  the  particular  case  before  me  the  amendment  involved  two 
alterations. 

It  originally  stated  the  eldest  son  to  be  the  heir-at-law  and  the 
customary  heir  of  the  testatrix.  It  has  been  since  found,  on 
inquiry,  that  the  youngest  son  was  the  customary  heir.  But  both 
the  eldest  and  the  youngest  sons  were  parties  to  the  original  peti- 
tion. The  alteration,  therefore,  does  not  involve  the  necessity  of 
new  advertisements. 

The  second  alteration  consists  in  this,  that  a  power  of  appoint- 

(a)  *'  Notice  of  any  application  to  the  Court  under  this  Act  shall  be  inserted 
in  such  newspapers  as  the  Court  shall  direct."  .  .  . 
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ment  in  favour  of  his  wife  has  been  exercised  by  one  of  the  sons 
since  the  presentation  of  the  petition.  But  that  circumstance,  in 
my  judgment,  is  not  such  as  to  render  the  case  introduced  by  the 
amendment  substantially  different  from  the  case  of  the  original 
petition ;  nor  can  I  suggest  to  myself  any  possibility  of  danger 
such  as  to  warrant  the  necessity  of  fresh  advertisements. 

I  think,  therefore,  in  this  particular  case,  that  it  is  not  neces- 
sary to  have  fresh  advertisements. 

It  is  by  no  means  of  course  upon  an  amended  petition  to  begin 
de  novo  with  respect  to  advertisements.  The  course  to  be  adopted 
will  depend  upon  the  discretion  of  the  Court,  which  will  be  gov- 
erned by  the  particular  circumstances  of  each  case. 


♦ROLFE  V.   GREGORY.  *576 

1864.    December  6.     1865.    Januaiy  18.    Before  the  Lord  Chancellor  Lord 

Westbury. 

A  fraudulent  abstraction  of  trust  property  by  the  trustee  and  a  fraudulent  receipt 
and  appropriation  of  it  by  anot'  er  person  for  his  own  personal  benefit  place 
the  receiver  in  the  same  situation  as  the  trustee  from  whom  he  received  it, 
and  he  becomes  subject  in  a  Court  of  Equity  to  the  same  rights  and  remedies 
as  may  be  enforced  by  the  parties  beneficially  entitled  against  the  fraudulent 
trustee  himself;  and  when  it  is  said  that  the  person  who  receives  under  such 
circumstances  is  converted  by  the  Court  into  a  trustee,  the  expression  is  used 
for  the  purpose  of  describing  the  nature  and  extent  of  the  remedy  against 
him,  and  denotes  that  the  parties  entitled  beneficially  have  the  same  rights 
and  remedies  against  him  as  they  would  be  entitled  to  against  an  express 
trustee  who  had  fraudulently  committed  a  breach  of  trust.' 

But  the  relief  against  the  receiver  in  such  cases  is  founded  on  fraud  and  not  on 
constructive  trust,  and  therefore  the  right  of  the  party  defrauded  is  not  affected 
by  lapse  of  time,  or,  generally  speaking,  by  any  thing  done  or  omitted  to  be 
done  so  long  as  he  remains  without  any  fault  of  his  own  in  ignorance  of  the 
fraud  that  has  been  committed.' 


^  See  Jenckes  v.  Cook,  9  R.  I.  620 ;  Peny  Trusts,  §§  166  d  seq, 
*  See  2  Story  Eq.  Jur.  §  1521 ;  AUfrey  v.  Allfrey,  1  Mac.  &  G.  99 ;  Fhalen  o. 
Clark,  19  Conn.  421 ;  Stocks  v.  Van  Leonard,  8  Geo.  611 ;  Gibson  v.  Fifer,  21 
Texas,  260 ;  Smith  v.  Fly,  24  Texas,  846 ;  Martin  v.  Martin,  36  Ala.  660 ; 
Sherwood  v.  Sutton,  6  Mason,  143 ;  Dod  e  v.  Essex  Ins.  Co.,  12  Gray,  66 ;  Dog- 
gett  V.  Emerson,  3  Story,  700;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  646,  and  cases  in 
notes  (3)  and  (6) ;  Bla  r  v.  Bromley,  6  Hare,  669 ;  1  Sugden  V .  &  P.  (8th  Am. 
ed.)  264,  note  (r^) :  2  Chitty  Contr.  (Uth  ed.)  1236,  note  (I). 
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such  they  contend  is  the  true  result  of  the  evidence)  had  elapsed 
since  the  transaction  complained  of. 

This,  or  some  such  view  of  the  case,  appears  to  have  been 
adopted  by  the  Vice-Chancellor,  and  accounts  for  the  form  of  his 
decree.  But  it  involves  a  misapprehension  of  the  true  principles 
on  which  the  action  of  this  Court  is  founded. 

The  relief  is  founded  on  fraud  and  not  on  constructive  trust 
When  it  is  said  that  the  person  who  fraudulently  receives  or  pos- 
sesys  himself  of  trust  property  is  converted  by  this  Court  into  a 
trustee,  the  expression  is  used  for  the  purpose  of  describing  the 
nature  and  extent  of  the  remedy  against  him,  and  it  denotes  that 
the  parties  entitled  beneficially  have  the  same  rights  and  remedies 
against  him  as  they  would  be  entitled  to  against  an  express  trus- 
tee who  had  fraudulently  committed  a  breach  of  trust.^ 

As  the  remedy  is  given  on  the  ground  of  fraud,  it  is  governed 
by  this  important  principle,  that  the  right  of  the  party  defrauded 
is  not  affected  by  lapse  of  time,  or,  generally  speaking,  by  any 
thing  done  or  omitted  to  be  done,  so  long  as  he  remains,  without 
any  fault  of  his  own,  in  ignorance  of  the  fraud  that  has  been 

committed. 
*  680       *  In  the  present  case  the  transaction  between  the  defend- 
ants Rolfe  and  Gregory  did  not  become  known  to  the  plain- 
tiffs until  some   time  in  the  year  1858 ;  there  is  no  pretence, 
therefore,  for  treating  the  case  of  the  plaintiffs  as  a  stale  demand. 

On  the  ground,  then,  of  the  fraud  committed  by  the  trustee 
Rolfe,  to  which  Gregory  was  a  party,  and  by  virtue  of  which  he 
received  and  now  holds  the  trust  property,  I  decree  that  he  restore 
that  property  to  the  parties  beneficially  entitled  by  payment  of  the 
sum  due  on  the  promissory  note,  viz.,  600/. ;  but  inasmuch  as  the 
plaintiff  Mrs.  Rolfe,  who  is  entitled  to  the  interest  on  the  note,  has 
been  maintained  by  her  husband,  who  was  the  debtor  of  Gregory, 
and  as  her  counsel  did  not  press  for  interest  from  an  earlier 
period,  I  shall  only  direct  payment  of  interest  from  the  time  of 
the  institution  of  the  suit. 

The  decree  of  the  Vice-Chancellor  must  be  reversed. 

'  This  explanation  of  the  law  by  Lord  Wbstburt  tends  to  relieve  the  (cases 
from  many  of  the  difficulties  attending  an  attempt  to  construe  as  a  trust  those 
acts  which  constitute  only  a  fraud.     See  Perry  Trusts,  §  166,  et  seq. 
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*  J5r  ;?ar«e  The  DARLINGTON  DISTRICT  JOINT-    *681 
STOCK  BANKING  COMPANY. 

In  the  Matter  of  RICHES  AND  MARSHALL'S  TRUST-DEED. 

1864.    November  9.    1865.    January  18.    Before  the  Lord  Chancellor  Lord 

Westbury. 

Generally  speaking,  a  partner  has  full  authority  to  deal  with  the  partnership 
property  for  partnership  purposes.  If  the  business  of  the  partnerdLip  is  such 
as  ordinarily  requires  bills  of  exchange,  then,  unless  restrained  by  agree- 
ment, any  one  partner  may  draw,  accept,  and  indorse  bills  of  exchange  in 
the  name  of  the  partnership  for  partnership  purposes.^  All  persons  may  give 
•  credit  to  his  acts  and  his  authority,  unless  they  have  notice  or  reason  to 
believe  that  the  thing  done  in  the  partnership  name  is  done  for  the  private 
purposes  or  on  the  separate  account  of  the  partner  doing  it.  In  that  case 
authority  by  virtue  of  the  partnership  contract  ceases,  and  the  person  dealing 
with  the  individual  partner  is  bound  to  inquire  and  ascertain  the  extent  of 
his  authority.  If  he  do  not  so  act  he  must  depend  upon  the  right  of  the 
partner  or  on  circumstances  sufficient  to  repel  the  presumption  of  fraud. 

The  unexplained  fact  that  a  partnership  security  has  been  received  from  one  of 
the  partners  in  discharge  of  a  separate  claim  against  himself  is  a  badge  of 
fraud  or  of  such  palpable  negligence  as  amounts  to  fraud,  which  it  is  incum- 
bent on  the  party  who  so  took  the  security  to  remove  by  showing  either  that 
the  partner  from  whom  he  received  it  acted  under  the  authority  of  the .  rest, 
or  at  least  that  he  himself  had  reason  to  believe  so.' 

Where  the  bankers  of  an  individual  member  of  a  firm,  knowing  that  the  firm 
banked  elsewhere,  received  from  and  discounted  for  their  customer  bills  of 


^  See  1  Lindley  Partn.  (3d  Eng.  ed.)  280. 

*  See  Williams  v.  Brimhall,  13  Gray,  462;  Collyer  Partn.  (5th  Am.  ed.) 
§  496,  and  note  (3) ;  Fall  River  Union  Bank  o.  Sturtevant,  12  Gush.  372 ; 
Franklin  v.  M^Gusty,  1  Kniqyp  P.  C.  305 ;  Gansevoort  v,  Williams,  14  Wend. 
133;  Livingston  v.  Roosevelt,  4  John.  251,  277,  278;  Livingston  v,  Uastie,  2 
Caines,  246 ;  Maudlin  o.  Branch  Bank,  2  Ala.  502 ;  Williams  v.  Gilchrist,  11 
N.  H.  535 ;  Davenport  v.  Runlett,  3  N.  U.  386 ;  Rogers  v.  Batchelor,  12  Feters, 
229,  230;  Venable  o.  Levick,  2  Head,  351;  Miller  o.  Hines,  15  Geo.  197; 
Powell  V,  Messer,  18  Texas,  401 ;  Robinson  t;.  Aldridge,  34  Miss.  352 ;  Taylor 
V.  Uillyer,  3  Blackf.  433 ;  King  o.  Faber,  22  Penn.  St.  21 ;  Clay  v.  Cottrell,  18 
Penn.  St.  408 ;  Story  Partn.  §  133 ;  1  Lindley  Partn.  (3d  £ug.  ed.)  345,  846. 
But  it  has  been  held  that  this  rule  regarding  the  burden. of  proof  does  not  apply 
where  the  security  of  one  firm  is  given  to  pay  the  debt  of  another  firm  by  one 
who  is  a  common  member  of  both  firms.  Tutt  v.  Addams,  24  Missou.  186 ; 
Murphy  o.  Camden,  18  Missou.  122 ;  see  Rollins  v.  Stevens,  31  Maine,  454 ; 
McQuewans  o.  Hamlin,  35  Penn.  St.  517. 
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exchange,  purporting  to  be  drawn  and  indorsed  by  the  firm  and  also  indorsed 
by  the  customer,  the  signatures  of  the  firm  as  drawers  and  indorsers  and  of 
the  customer  as  indorser,  as  well  as  the  whole  of  the  bills,  with  the  exception 
of  the  signatures  of  the  acceptors,  being  in  the  customer's  handwriting :  Hdd, 
that  the  transaction  showed  on  its  face  a  conver^on  by  the  customer  of  part- 
nership property  to  his  own  purposes ;  that  the  bankers  had  been  guilty  of 
great  negligence  in  abstaining  from  inquiry ;  and  that  they  could  only  daim 
as  against  the  customer's  copartners  so  far  as  the  customer  himself  might  hare 
claimed  compensation  from  them  in  respect  of  moneys  paid  by  him  out  of  his 
private  account  for  partnership  purposes. 

This  was  an  appeal  by  the  Darlington  District  Joint-stock 
Banking  Company  from  the  rejection  by  Mr.  Commissioner  Abba- 
hall  of  a  proof  tendered  on  behalf  of  the  appellants  for  1460Z.  4«. 
9d.j  against  the  estate  of  two  debtors  named  Riches  and  Marshall 
respectively. 

The  estate  in  question  was  being  wound  np  under  the 
*  682  provisions  of  a  trust-deed  executed  by  the  debtors  for  *  the 
benefit  of  their  creditors,  and  registered  under  the  192d 
section  of  the  Bankruptcy  Act,  1861,  and  the  proof  the  rejection 
of  which  was  under  appeal  was  tendered  in  respect  of  certain 
bills  of  exchange  expressed  to  have  been  drawn  and  also  indorsed 
in  the  name  of  the  late  firm  of  Riches,  Kay,  &  Marshall,  of  which 
the  debtors  were  the  surviving  partners. 

The  business  of  the  firm,  which  as  a  partnership  began  in  1862, 
had  been  that  of  ship-brokers,  and  also  of  coal-fitters ;  but  in  this 
latter  respect  the  business  appeared  to  have  been  confined  to 
transactions  with  a  certain  gentleman  named  Spark,  who  was  the 
trustee  under  the  trust-deed. 

£ay  had  been  the  eldest  and  most  experienced  of  the  partners. 
He  had  exercised  great  influence  over  his  copartners,  and  to  him 
the  management  of  the  whole  of  the  business  had  been  given. 
The  financial  concerns  of  the  partnership  had  been  also  entirely 
under  his  control. 

The  firm  had  had  a  banking  account  with  the  Union  Bank  at 
Sunderland.  Kay  had  kept  a  separate  account  with  the  appellants* 
Stockton  branch.  The  appellants  had  been  well  aware  that  the 
Union  Bank  kept  the  partnership  account. 

Kay  died  in  January,  1864,  and  after  his  death  a ,  fraud  of  a 
very  singular  description  was  found  to  have  been  committed  by 
him. 

The  partnership,  in  the  capacity  of  ship-brokers,  had  been  in  the 
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habit  of  advancing  small  sums  of  money  to  the  masters  of  vessels 
and  to  the  captains  of  vessels  which  they  were  employed  to 
charter  and  fit  out ;  and  *  in  connection  with  these  advances    *  588 
Kay  had  adopted  this  contrivance :  — 

He  had  taken  stamped  slips  of  paper  on  which  bills  of  exchange 
were  usually  drawn,  and  doubling  down  either  end  of  the  slips,  so 
as  to  present  only  the  middle  parts,  he  had  written  upon  these  in 
pencil  the  figures  of  small  sums  of  money  which  as  ship-brokers  , 
they  had  paid  to  the  masters  or  captains ;  and  he  had  received  or 
taken  from  each  master  or  captain  his  signature  at  the  foot  of  the 
pencil  figures,  intending  thereby  to  denote  that  the  individual 
signing  had  received  the  sum  of  money  in  question.  He  had  then 
rubbed  out  or  expunged  the  pencil  figures,  and  thereby  had  ac- 
quired and  had  slips  of  paper  fit  for  writing  a  bill  upon,  stamped 
and  with  the  genuine  signatures  across  their  faces.  Over  these 
signatures  he  had  written  the  ordinary  words  of  acceptance :  and 
he  had  converted  the  bills  into  bills  of  exchange,  to  which  he 
appended  the  name  of  the  partnership  firm,  ^'  Riches,  Kay,  &  Mar- 
shall." 

He  had  carried  on  this  species  of  forgery  or  fraudulent  manu- 
facture of  bills  of  exchange  to  a  very  large  amount,  and  thos6 
bills  so  created  had  been  carried  by  him  to  his  own  private  bank- 
ers, the  appellants  at  Stockton,  and  were  there  at  his  instance 
discounted  by  the  appellants. 

At  the  back  of  the  bills  Kay  had  written  the  name  of  the  part- 
nership firm  as  indorsers,  and  beneath  that  he  had  written  his  own 
individual  name.  Each  bill  therefore  purported  on  the  face  of  it 
to  have  been  drawn  by  the  partnership,  and  to  have  been  accepted 
by  an  individual  whose  acceptance  had  been  obtained  in  the  manner 
described,  and  each  bill  also  appeared  to  have  been  indorsed  by 
the  partnership  to  the  individual  partner  Kay.  In  that 
state,  as  has  been  stated,  they  *  were  carried  by  him  to  his  *  584 
bankers,  the  appellants,  and  negotiated.  It  was  on  bills 
thus  created  that  the  proof,  the  rejection  of  which  was  the  subject 
of  the  present  appeal,  was  tendered. 

Mr.  Bacon  and  Mr.  Be  Qex^  for  the  appellants,  contended  that 
this  was  altogether  different  from  cases  in  which  a  partner  accepts, 
in  the  name  of  his  firm,  a  bill  drawn  on  the  firm  by  a  separate 
creditor  of  the  partner.     Such  a  transaction  is  primd  facie  invalid, 
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the  acceptor  not  being  indebted  to  the  drawer,  and  the  latter 
having  therefore  direct  notice  of  the  want  of  authority  of  the 
partner,  and  of  the  untruth  of  the  words  "  for  value  received." 
In  the  present  case  the  bill  purported  to  be  drawn  by  the  firm  on 
its  debtor,  then  to  be  indorsed  by  the  firm  to  the  partner,  and  by 
him  to  the  bank,  all  of  which  proceedings  were,  on  the  face  of 
them,  regular  and  proper. 

They  referred  to  Ridley  v.  Taylor  (a)  and  JEx  parte  Bushell^  (6) 
and  distinguished  Ez  parte  Agace^  (<?)  Shirreff  v.  WilkSj  (rf)  JSz 
parte  Peele^  (e)  Ex  parte  BonbonuSj  (^)  Ex  parte  Oouldinff^  (A) 
EranMand  v.  Mc  Gusty,  (i) 

At  the  conclusion  of  their  arguments  and  without  calling  on 

Mr.  Greene  and  Mr.  Roxburgh^  for  the  respondent,  the  trustee 
under  the  trust-deed, 

*  585     ^  *  The  Lord  Chancellor  said  that  his  impression  was  that 
the  decision  of  the  learned  commissioner  was  correct,  but 
that  his  Lordship  would  read  through  the  papers  in  the  case,  and 
for  that  purpose  reserved  his  judgment. 

1865.    January  18. 

Tlie  Lord  Chancellor  (after  stating  the  facts  to  the  efiect  of  the 
above  statement  of  them)  proceeded  as  follows :  — 

The  firm  of  the  partnership  (the  drawers),  the  indorsement  to 
Kay,  and  the  name  of  Eay  are  all  in  the  handwriting  of  Kay. 
The  bills  therefore  appear  on  the  face  of  them  to  be  securities 
belonging  to  and  to  be  the  property  of  the  partnership,  and  any 
person  looking  at  the  indorsement  would  immediately  presume 
that  Kay  had  indorsed  over  the  partnership  security  to  himself; 
and  if  that  individual  were  the  private  creditor  of  Kay  to  whom 
the  bill  was  tendered  he  would  also  know  that  Kay  was  using  this 
partnership  security,  which  he  had  thus  appropriated  for  his  own 
private  purposes. 

{a)  13  East.  175.  («)  6  Ves.  602. 

(6)  3  M.,  D.  &  De  G.  615.  {g)  8  Ves.  540. 

(c)  2  Cox,  812.  (A)  2  Gl.  &  J.  118. 

id)  1  East,  48.  (»)  1  Knapp  P.  C.  274. 
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The  law  on  the  subject  is  clear  and  well  established. 

Generally  speaking,  a  partner  has  full  authority  to  deal  with 
the  partnership  property  for  partnership  purposes.  If  the  business 
of  the  partnership  is  such  as  ordinarily  requires  bills  of  exchange, 
then,  unless  restrained  by  agreement,  any  one  partner  may  draw, 
accept,  and  indorse  bills  of  exchange  in  the  name  of  the  partner- 
ship for  partnership  purposes.  All  persons  may  give  credit  to  his 
acts  and  his  authority,  unless  they  have  notice  or  reason  to  believe 
that  the  thing  done  in  the  partnership  name  is  done  for  the  private 
purposes  or  on  the  separate  account  of  the  partner  doing  it. 
In  that  case  authority  *  by  virtue  of  the  partnership  con-  *  586 
tract  ceases,  and  the  person  dealing  with  the  individual 
partner  is  bound  to  inquire  and  ascertain  tlie  extent  of  his  author- 
ity. If  he  do  not  so  act,  he  must  depend  upon  the  right  of  the 
partner  or  on  circumstances  sufficient  to  repel  the  presumption  of 
fraud.  These  principles  have  been  established  by  a  long  series 
of  decisions,  —  if  indeed  decisions  were  required  in  respect  of  a 
matter  so  plain  and  obvious,  —  as,  for  example,  Ex  parte  Peele^  (a) 
Ex  parte  Bonbonus^  (i)  and  Ex  parte  Q-oulding^  (c)  and  the  other 
cases  which  were  referred  to  in  the  course  of  the  argument.  I  may 
also  adopt  a  passage  which  I  find  in  a  book  of  considerable  merit, 
the  late  Mr.  Smith's  Compendium  of  Mercantile  Law,  (c2)  —  a  pas- 
sage which  was  cited  with  great  approbation  by  the  Judges  of  the 
Court  of  Common  Pleas  in  the  recent  case  of  Leversan  v.  Lane,  (e) 
—  and  which  is  as  follows :  — 

^'  It  would  seem  that  the  unexplained  fact  that  a  partnership 
security  has  been  received  from  one  of  the  partners  in  discharge 
of  a  separate  claim  against  himself,  is  a  badge  of  fraud,  or  of 
such  palpable  negligence  as  amounts  to  fraud,  which  it  is  incum- 
bent on  the  party  who  so  took  the  security  to  remove  by  showing 
either  that  the  partner  from  whom  he  received  it  acted  under  the 
authority  of  the  rest,  or  at  least  that  he  himself  had  reason  to. 
believe  so." 

It  is  immaterial  whether  the  partnership  security  is  applied  in 

(a)  6  Yes.  602.  (e)  2  GL  &  J.  118. 

(6)  8  Vc«.  640. 

(<2)  Page  44,  2d  ed. ;  p.  46,  6th  ed. ;  p.  45,  7th  ed. 
(0  13  C.  B.,  N.  S.  278,  282,  285. 
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discharge  of  an  existing  debt  or  whether  it  is  used  by  the  individ- 
ual partner  for  the  purpose  of  obtaining  money  from  his  own  bank- 
ers to  be  applied  for  his  own  personal  purposes. 

*  587       *  Some  attempt  was  made  on  the  part  of  the  appellants 

to  show  that  the  moneys  advanced  by  them  to  Kay  were 
used  by  him  for  partnership  purposes ;  but,  assuming  the  attempt 
to  be  made  with  success,  the  result  would  merely  be  that  the  form 
of  proof  would  be  a  proof  by  the  appellants  in  respect  of  that 
debt,  if  any,  which  was  due  from  the  partnership  to  Kay  in  respect 
of  the  money  so  applied ;  a  result  which  would  avail  the  appellants 
but  little.  In  point  of  fact,  however,  tliere  is  no  doubt  that  Kay 
greatly  defrauded  his  copartners. 

Some  attempt,  again,  was  made  to  show  that  the  partners  ought 
to  have  been  cognizant  of  a  transaction  of  this  description.  But 
there  is  nothing  to  justify  any  such  inference  or  conclusion.  It  is 
quite  clear  that  this  gross  forgery  and  fraud  of  Kay  was  a  scheme 
resorted  to  by  him  simply  for  his  own  purposes,  and  one  which  he 
carried  on  with  a  view  to  his  own  private  advantage  through  the 
agency  of  the  appellants,  his  separate  bankers. 

The  appellants  themselves  were  undoubtedly  guilty  of  great 
negligence.  They  must  have  seen  on  the  face  of  the  bills  that 
they  had  been  called  into  being  by  the  individual  partner  who 
wrote  the  partnership  name  originally  at  the  foot  of  the  bills; 
that  the  same  hand  wrote  also  the  indorsemeilts,  and  that  the 
same  hand  added  the  individual  name  of  Kay. 

On  the  face  of  the  transaction,  therefore,  it  ^as  plain  that  the 
partnership  security  was  converted  by  the  individual  partner  into 
his  own  private  personal  property,  in  order  that  it  might  be  ap- 
plied to  his  own  private  purposes,  and  yet  the  appellants  received 
such  bills  and  discounted  them  at  the  instance  of  that  individual 
partner  with  whom  they  had  an  account,  knowing  full  well 

*  588   that  *  the  firm  itself  had  a  proper  bank  of  its  own  with 

which  the  ordinary  partnership  account  was  kept. 
The  appellants'  case  cannot  be  put  higher  than  the  right  of  the 
individual  partner  with  whom  they  dealt,  and  they  can  have  no 
claim  to  be  compensated  by  the  partnership  unless  that  be  tlie 
right  of  that  individual  partner. 

The  learned  commissioner  decided  rightly,  in  my  judgment,  in 
rejecting  this  proof :  and  the  appeal  must  be  dismissed,  with  costs. 
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Ex  parte  GEORGE  NICHOLLS  and  JOHN  THOMAS. 

In  the  Matter  of  the  Charities  of  VALENTINE  POOLE  and 
SIR  STEPHEN  WHITE,  in  the  Parishes  of  Hackney,  West 
Hackney,  and  South  Hackney,  in  the  County  of  Middlesex. 

1865.    January  13,  14,  31.    Before  the  Lords  Justices. 

The  Charitable  Trusts  Act,  1860,  §  8,  gives  no  right  of  appeal  to  the  Court  of 
Chancery  without  the  authorization  of  the  Attorney-General  or  of  the  charity 
commissioners  to  two  private  inhabitants  of  a  parish  from  an  order  made  by 
the  commissioners  in  respect  of  parish  charities,  the  actual  yearly  income  of 
which  is  below  50^. ;  and  it  makes  no  difference  that  the  order  sought  to  be 
appealed  against  embraces  more  than  one  such  charity,  and  the  aggregate 
yearly  income  of  the  whole  exceeds  601. 

This  was  an  appeal  by  the  Attorney-General  from  an  order 
made  by  the  Master  of  the  Bolls  in  the  matter  of  the  charities  of 
Valentine  Poole  and  Sir  Stephen  White,  in  the  parishes  of  Hack- 
ney, West  Hackney,  and  South  Hackney,  in  the  county  of  Mid- 
dlesex. ^ 

The  order  under  appeal  was  made  upon  a  petition  *  pre-  *  f>89 
sented,  without,  however,  any  authorization  from  the  At- 
torney-General or  the  Board  of  Charity  Commissioners  by  the 
respondents,  two  of  the  inhabitants  of  the  parish  of  Hackney,  by 
way  of  appeal  from  the  following  order,  which  had  been  made 
on  the  10th  of  November,  1863.  by  the  commissioners :  — 

"  Charity  Commission. 

"  In  the  Matter  of  the  Charities  of  Valentine  Poole  and  Sir  Ste- 
phen White,  in  the  parishes  of  Hackney,  West  Hackney,  and 
South  Hackney,  in  the  county  of  Middlesex. 

*'  The  Board  of  Charity  Commissioners  for  England  and  Wales 
haying  considered  an  application  in  writing  made  to  them  on  the 
23d  day  of  January,  1862,  in  the  matter  of  the  above-mentioned 
charities  by  the  rectors  and  church-wardens  of  the  several  parishes 
of  Hackney,  West  Hackney,  and  South  Hackney,  for  the  purposes 
of  the  following  order ;  and  it  appearing  to  the  said  board  that  the 
endowments  of  the  said  charities  consist  of  the  several  hereditsr 
ments  and  sums  of  stocks  mentioned  in  the  schedule  hereto ;  and 
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that  the  gross  annual  income  of  the  said  charities  amounts  to  30/. 
12«.  and  29/.  128.  respectively  or  thereabouts;  and  upon  public 
notice  of  the  intention  of  the  said  board  to  make  the  order  herein 
after  contained  having  been  given  by  the  affixing  of  the  same 
according  to  the  directions  of  the  said  board  to  the  principal  outer 
dpors  of  the  said  parish  churches  of  Hackney,  West  Hackney,  and 
South  Hackney  aforesaid  more  than  one  calendar  month  previously 
to  the  date  hereof;  and  no  sufficient  notice  of  any  objection  thereto 
or  suggestion  for  the  variation  thereto  having  been  received  by  the 
said  board,  do  hereby  order  that  the  rectors  and  church- wardens 
of  the  said  several  parishes  of  Hackney,  West  Hackney,  and  South 
Hackney,  and  their  respective  successors  in  office,  by  virtue 

*  590    and  during  *  their  tenure  of  office,  be  and  they  are  hereby 

appointed  to  be  the  trustees  for  the  administration  and 
management  of  the  said  charities,  and  that  the  legal  estate  of  and 
in  the  several  pieces  of  land  and  hereditaments  comprised  in  the 
schedule  hereto,  and  all  other  real  estate  (if  any)  belonging  to  or 
held  in  trust  for  the  said  charities  or  either  of  them,  be  and  the 
same  is  hereby  vested  in  the  official  trustee  of  charity  lands  and 
his  successors  in  trust  for  the  said  charities  respectively." 

A  schedule  was  annexed  to  this  order  showing  of  what  the 
endowments  of  the  two  charities  consisted. 

The  order  under  appeal  discharged  this  order  of  the  commis- 
sioners and  directed  the  rest  of  the  petition  to  stand  over,  vrith 
liberty  to  the  respondents  to  lay  proposals  before  the  Judge  in 
Chambers  for  a  scheme  for  the  future  management  of  the  chari- 
ties. 

The  question  was  whether  it  was  competent,  in  the  present  case, 
to  two  inhabitants  to  appeal  to  the  Court  of  Chancery  from  the 
order  made  by  the  commissioners. 

This  depended  upon  the  construction  to  be  put  upon  the  8th  sec- 
tion of  the  Charitable  Trusts  Act,  1860 :  the  material  por- 

*  591   tions  of  which  are  set  out  below,  (a)  *  and  the  arguments, 

(a)  The  Charitable  Trusts  Act,  1860  (28  &  24  Vict.  c.  186)  :  — 
Sect.  8.  The  AttorDcy-General  or  any  person  authorized  by  him  or  by  the 
said  board,  in  the  case  of  any  charity,  whatever  may  be  the  yearly  income  of  its 
endowments,  and  any  trustee  or  person  acting  in  the  administration  of  or  inter- 
ested in  any  charity  of  which  the  gross  yearly  income  to  be  calculated  in  manner 
aforesaid  shall  exceed  fifty  pounds,  or  any  two  inhabitants  of  any  parish  or  dis- 
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80  far  as  it  is  necessary  to  refer  to  them,  turned  entirely  upon 
that  point.  The  other  facts  of  the  case,  so  far  as  they  are  mate* 
rial,  will  be  seen  from  the  judgments  of  the  Lords  Justices. 

The  Attorney- Qeneral  (Sir  R.  Palmer),  Mr.  Hobhousej  and  Mr» 
T.  R.  Terrell,  for  the  appellant,  referred  to  Stat.  16  &  17  Viot. 
c.  187,  §§  21,  44,  and  18  &  19  Vict.  c.  124,  §  29,  and  to  St.  Mary 
Magdalen  College j  Oxford  y.  The  Attorney-General,  (a) 

Mr.  Selwyn  and  Mr.  Prendergast,  for  the  respondents,  referred 
to  Reg.  V.  Ule  Archdeacon  of  Sxeter.  (6) 

The  AUomey-O-eneralj  in  reply. 
Judgment  reserved. 

January  81. 

The  Lord  Justice  Enight  Bruce.  —  Subject  only  to  one  ques- 
tion, I  think  that  the  order  made  by  the  commissioners  in  Novem* 
ber,  1863,  was  reasonable  and  convenient,  and  one  consistent  with 
the  merits  and  justice  of  the  case,  and  that  it  ought  to  be  sup- 
ported. 

The  one  question  to  which  I  have  referred  is  the  question  whe- 
ther the  charity  commissioners  had  by  law  jurisdiction  to  make 
that  oi*der  of  November,  1863. 

If  they  had,  there  was  not  nor  is  in  my  judgment  any 
*  thing  of  consequence  capable  of  being  said  against  their   *  592 
order. 

If  they  had  not,  I  still  do  not  conceive  that  this  Court  ought,  in 
or  under  any  proceeding  now  before  it,  to  disturb  that  order,  or 
to  leave  it  discharged.  The  two  petitioners  against  it  were  and 
are  merely  two  private  inhabitants  of  the  parish  of  Hackney,  re- 
spectable gentlemen  I  have  no  doubt,  but  still,  I  repeat,  only  two 

trict  in  which  the  same  shall  be  specially  applicable,  may,  within  three  calendar 
months  next  afler  the  definitive  publication  of  any  order  of  the  said  board  ap- 
pointing or  removing  a  trustee  or  trustees,  or  for  or  relating  to  the  assurance, 
transfer,  payment,  or  vesting  of  any  real  or  personal  estate,  or  establishing  a 
scheme  for  the  administration  of  the  charity,  present  a  petition  to  the  High  Court 
of  Chancery,  in  a  summary  way,  appealing  against  such  order,  and  praying  such 
relief  as  the  case  may  require.  .  .  . 

(a)  6  H.  L.  Caa.  189.  (6)  11  W.  R.  262. 
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private  inhabitants.  Their  petition  had  not  in  any  sense  or  form 
the  concurrence  or  sanction  of  the  Attorney-General,  and  was 
altogether  opposed  by  him,  he  desiring  then  and  still  desiring  that 
the  commissioners'  order  should  stand.  The  trustees  appointed 
by  the  commissioners  are  still,  I  collect,  not  unwilling  to  act,  and 
to  act  so  far  as  they  can  under  the  commissioners'  order  in  the 
character  of  trustees ;  and  in  such  a  state  of  things  as  this,  I  think 
the  course  most  consistent  with  the  well-being  and  good'  adminis- 
tration of  the  charities  is  to  decline  interposing  against  the  com- 
missioners' order,  and  to  leave  it  standing. 

Accordingly,  with  deference  to  the  Master  of  the  Rolls,  I  con- 
sider that  whether  the  order  made  by  the  commissioners  was  per- 
fectly or  not  perfectly  regular,  the  order  discharging  it  should  be 
discharged,  and  the  petition  presented  to  the  Master  of  the  Bolls 
dismissed ;  my  judgment  being  that  if  the  commissioners'  order 
was  made  without  jurisdiction,  which  I  do  not  assert,  the  Court 
was  not  and  is  not  under  any  judicial  necessity  of  discharging  or 
varying  it  under  the  petition  presented  against  it. 

The  Lord  Justice  Turner  (after  stating  the  facts  of  the  case  to 
the  effect  of  the  above  statement  of  them)  proceeded  as  fol- 
lows:— 

Upon  the  best  consideration  that  I  have  been  able  to 
*  593  *  give  to  this  case,  I  think  it  was  not  competent  for  these 
two  inhabitants  to  appeal  to  the  Master  of  the  Rolls  from 
the  order  made  by  the  Board  of  Charity  Commissioners. 

The  jurisdiction  of  charity  commissioners  is  wholly  statutory, 
and  the  right  to  appeal  from  orders  made  by  them  must  be  meas- 
ured and  is  limited  by  the  statutes  on  which  that  jurisdiction  is 
founded.  In  this  case  it  depends  upon  the  construction  to  be  put 
upon  the  8th  section  of  the  23  &  34  Vict.  c.  136. 

The  Master  of  the  Rolls  has  construed  this  section  as  consisting 
of  and  being  divisible,  into  three  distin<5t  parts,  giving  three  differ- 
ent and  independent  rights  of  appeal ;  first,  to  the  Attorney-General, 
or  any  person  authorized  by  him  or  by  the  Board  of  Charity  Com- 
missioners, whatever  may  be  the  yearly  income  of  the  charity; 
secondly,  to  any  trustee  or  person  interested  in  any  charity  of 
which  the  gross  yearly  income  exceeds  50?. ;  and  thirdly,  to  any 
two  inhabitants  of  any  parish  or  district  in  which  the  charity  or  its 
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income  may  be  specially  applicable  whatever  the  amount  of  the 
income  may  be. 

But,  with  all  deference  and  respect  to  his  Honor's  opinion,  I 
cannot  agree  in  this  construction  of  the  section. 

It  seems  to  me  that,  according  to  the  true  construction  of  the 
section,  it  consists  of  and  is  divisible  into  two  parts  only ;  by  the 
first  a  general  right  of  appeal  being  given  to  the  Attorney-General, 
or  to  any  person  authorized  by  him  or  by  the  board,  whatever  may 
be  the  yearly  income  of  the  charity,  whether  it  does  or  does  not 
exceed  501. ;  and  by  the  second  a  right  of  appeal  being 
given  to  trustees  *  or  persons  interested,  or  to  two  inhabi-  *  594 
tants  of  the  parish  or  district  whore  the  gross  yearly  income 
of  the  charity  exceeds  50Z. 

This  construction  appears  to  me  to  be  more  consistent  with 
the  collocation  and  terms  and  spirit  of  the  section  and  with  the 
scheme,  and  also  the  course  of  legislation  upon  this  subject,  than 
the  construction  which  his  Honor  has  adopted. 

Looking  at  the  collocation  of  the  section,  I  cannot  imagine  that 
the  intention  could  have  been  to  give  an  unlimited  right  of  appeal 
to  two  inhabitants.  In  that  view  of  the  case  the  section  would 
give  first  an  unlimited  right  to  the  Attorney-General,  then  a 
limited  right  to  the  trustees  and  persons  interested,  and  then  again 
an  unlimited  right  to  two  inhabitants.  Had  it  been  intended  to 
give  to  two  inhabitants  an  unlimited  right  of  appeal,  they  ought  to 
have  been  classed  with  the  Attorney-General  or  a  person  author- 
ized by  him  or  by  the  board. 

Then,  as  to  the  language  of  the  section,  a  right  of  appeal  is  given 
to  any  two  inhabitants  of  the  parish  or  district  in  which,  to  use  the 
terms  of  the  Act,  "  the  same  shall  be  specially  applicable."  These 
words,  ^'  the  same,"  may  refer  to  a  charity  or  to  the  income  of  a 
charity ;  but  they  refer  to  one  or  to  the  other ;  and  the  ordinary 
rule  of  construction,  I  apprehend,  is  that  relative  words  are  to  be 
referred  to  the  last  antecedent ;  and  those  words  therefore  ought, 
in  my  judgment,  to  be  taken  to  refer  to  the  charity  or  the  income 
last  before-mentioned ;  viz.,  the  charity  or  income  exceeding  50/. 
per  annum,  and  not  to  go  back  to  the  charity  or  income  first  men- 
tioned in  the  section,  and  which  is  unlimited  as  to  amount.  The 
two  inhabitants,  therefore,  to  whom  the  right  of  appeal  is 
*  given  must,  if  this  view  be  correct,  be  themselves  inhabi-    •  595 
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tants  of  the  parish  or  district  in  which  the  charity  having  a  gross 
annual  income  of  501.  is  applicable. 

Then,  as  to  the  spirit  of  the  section  and  the  scheme  of  the  Act, 
the  section  clearly  points  to  a  distinction  between  charities  the 
income  of  which  is  above,  and  charities  the  income  of  which  is 
below,  50/.  This  distinction  is  clearly,  as  I  apprehend,  made  for 
the  purpose  of  preventing  the  funds  of  small  charities  from  being 
exhausted  by  litigation,  as  too  frequently  happened  before  the 
appointment  of  the  charity  commissioners ;  and  it  is  not  nnrea- 
sonable  to  suppose  that  the  legislature  may  have  intended  with  this 
view  to  limit  the  right  of  appeal  on  the  part  of  the  inhabitants  to 
cases  in  which  the  annual  value  of  charity  exceeds  50/.,  especially 
having  regard  to  this  consideration,  that  small  charities  would  still 
have  the  protection  of  the  Attorney-Greneral  and  the  board  of 
commissioners  under  the  first  part  of  the  section. 

Passing  from  the  provisions  of  this  particular  section  to  the 
course  of  legislation  upon  this  subject,  it  is  obvious  from  the  provi- 
sions of  the  earlier  Acts,  that  the  policy  of  the  legislature  has  been 
throughout  to  protect  the  small  charities  from  the  exhaustion  by 
litigation  to  which  formerly  they  were  so  much  subject ;  and  there 
is  nothing  therefore  to  lead  us  to  believe  that  it  could  be  intended 
by  this  section  that  the  right  of  appeal  given  to  two  inhabitants 
should  extend  to  cases  in  which  the  income  was  below  the  pre- 
scribed amount  of  50/. 

Some  attempt  has  been  made  on  the  part  of  the  respondents  to 
show  that  the  income  in  this  case  was  above  that  amount.  But  the 
respondents'  evidence  on  this  subject  point  only  to  the  income 
which  might  be  made  of  the  property,  and  not  to  the  income 
*  596  it  actually  *  produces.  It  is  not  disputed  that  the  actual 
income  of  these  charities  was  less  than  the  prescribed 
amount ;  and  the  case,  I  think,  must  be  dealt  with  according  to 
the  actual  income  only. 

I  do  not  think  that  the  fact  of  the  two  charities  being  embraced 
in  the  same  order  makes  any  difference,  and  this  suggestion  on  the 
part  of  the  respondents  therefore  fails. 

[His  Lordship  then,  after  saying  that  he  had  said  nothing  as  to 

other  points  which  had  been  raised  in  the  argument,  because  if  the 

conclusion  at  which  his  Lordship  had  arrived  as  to  the  right  of 

appeal  was  well  founded,  those  were  points  which  in  his  Lord- 
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ship's  judgment  must  rest  with  the  Attorney-General  or  with  the 
board  of  commissioners,  and  not  with  the  Court,  proceeded  as 
follows :  —  ] 

I  think  that  the  order  of  the  Master  of  the  Rolls  should  be  dis- 
charged, and  that  an  order  dismissing  the  petition  presented  by  the 
respondents  with  eosts  should  be  substituted  for  it ;  but  that  there 
should  be  no  costs  of  this  appeal. 


*  TAYLOR  v.  MEADS.  ♦  597 

1865.    Janaaiy  25,  27.    Febroaiy  11.    Before  the  Lord  Chancellor  Lord 

Wkstbuby. 

If  a  power  be  created  to  be  executed  by  deed  or  instrument  in  writing,  it  may 
be  well  executed  by  will.* 

Under  a  power  created  either  before  or  since  the  New  Wills  Act  to  appoint  real 
estate  by  deed  or  will  to  be  respectively  signed,  sealed,  and  delivered  in  the 
presence  of  and  attested  by  three  credible  witnesses,  a  will  executed  in  manner 
prescribed  by  that  statute  is  a  good  execution  of  the  power. 

But  where  a  power  was  created  afler  the  New  Wills  Act,  to  be  executed  by  any 
instrument  in  writing,  signed,  sealed,  and  delivered  in  the  presence  of  and 
attested  by  two  credible  witnesses :  HMy  that  a  will  duly  executed  in  con* 
formity  with  the  statute,  but  not  sealed,  was  not  an  instrament  by  which  the 
power  could  be  duly  exercised.' 

A  /erne  covert,  where  not  restrained  from  alienation,  has,  as  incident  to  her  sep- 
arate estate,  and  without  any  express  power,  a  complete  right  of  alienation 
of  that  estate  by  instrument  inter  vivos  or  will.' 

This  was  an  appeal  by  the  plaintiff  from  the  dismissal  of  his 
bill  with  costs  by  the  Master  of  the  Bolls  under  the  circumstances 
herein  after  stated. 

1  See  4  Kent,  330,  881. 

'  See  4  Kent,  331,  832. 

*  See  Hall  v,  Waterhouse,  11  Jur.  N.  S.  361 ;  6  N.  R.  20;  13  W.  R.  633; 
Porcher  V.  Daniel,  12  Rich.  £q.  349 ;  Cutter  r.  Butler,  25  N.  H.  343;  Caldwell  t;. 
Renfrew,  33  Yt.  213 ;  Burton  t;.  Holly,  18  Ala.  408 ;  2  Story  £q.  Jur.  §  1394,  el  aeq, ; 
Johnson  i;.  Gallagher,  3  De  6.,  F.  &  J.  494  and  note  (2)  ;  Willard  v.  Eastham. 
15  Gray,  328 ;  La  Touche  v.  La  Touche,  3  H.  &  C.  576,  note  at  the  end  of  the 
Am.  ed. ;  Bestall  v.  Bunbury,  13  Ir.  Ch.  Rep.  549 ;  Lewin  Trusts  (5th  £ng.  ed.) 
552,  553;  Perry  Trusts,  §  656;  Lechmere  t;.  Brotheridge,  82  Beav.  ^^\ 
Albany  Fire  Ins.  Co.  v.  Bay,  4  Comst.  9. 
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Under  the  will  of  William  Meads,  made  in  1841,  and  in  the 
events  which  had  happened  at  the  date  when  Elizabeth  Meads,  the 
wife  of  Percy  Meads,  made  her  will  as  herein  after  mentioned, 
some  freehold  cottages  were  vested  in  trustees  upon  trust  only  for 
her  (she  being  described  in  the  will  as  the  wife  of  Percy  Meads), 
her  heirs  and  assigns,  and  to  be  assigned,  released,  conveyed,  or 
otherwise  well  and  effectually  assured  by  her  to  any  person  or  per- 
sons whomsoever,  his,  her,  or  their  heirs  or  assigns,  in  such  man- 
ner as  she  should  at  any  time  or  times,  and  notwithstanding  her 
coverture,  direct  or  appoint,  by  any  instrument  in  writing  to  be  by 
her  signed,  sealed,  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  and  in  default  of  such  direc- 
tion or  appointment,  and  so  far  as  the  same  should  not  extend,  in 
trust  only  for  her,  her  heirs  and  assigns  for  ever,  with  a  declara- 
tion of  the  testator's  express  will  and  meaning  to  be  that 
*  598  she  should,  notwithstanding  *her  coverture,  stand  possessed 
of  the  property  for  her  sole  and  separate  use  and  benefit, 
and  that  the  same  should  not  in  any  manner  be  subject  or  liable  to 
the  debts,  control,  engagements,  or  interference  of  Percy  Meads. 

Elizabeth  Meads  never  formally  exercised  her  special  power  of 
appointment  over  the  property,  but  by  her  will  made  in  May,  1845, 
she  gave  and  devised  all  her  real  and  personal  estate  over  which 
she  had  a  disposing  power  to  her  husband  Percy  Meads,  his  heirs, 
executors,  administrators,  and  assigns  for  ever  absolutely. 

Her  will  was  executed  with  all  the  formalities  required  by  the 
New  Wills  Act,  1  Vict.  c.  26,  but  was  not  under  the  seal  of  the 
testatrix. 

The  testatrix  died  in  November,  1845,  and  the  legal  estate  in 
fee  of  the  property  was  got  in  by  her  surviving  husband,  Percy 
Meads. 

He  died  in  July,  1860  ;  and  in  1862  the  appellant,  who  was  the 
heir-at-law  of  Elizabeth  Meads,  instituted  this  suit  against  the 
respondents,  who  were  respectively  tenant  for  life  and  tenant  in 
fee  in  remainder  of  the  property  in  question  under  Percy  Meads's 
will  as  defendants,  seeking  a  declaration  that  Elizabeth  Meads's 
will  did  not  operate  as  a  valid  execution  of  the  power  of  appoint- 
ment vested  in  her  under  William  Meads's  will,  and  that  the 
appellant  was  entitled  to  the  property  as  her  heir-at-law,  and  for 
consequential  relief. 

The  Master  of  the  Rolls  held  that  the  will  of  Elizabeth  Meads 
[«8] 


^ 


TAYLOR  V.  MEADS.  *  698 

operated  as  a  valid  execution  of  the  power  of  appointment 
Tested  in  her  under  William  Meads's  *  will ;  and  so  holding  *  599 
dismissed  tlie  appellant's  bill,  as  has  been  stated,  with 
costs  ;  at  the  same  time  abstaining  from  giving  any  opinion  upon 
a  second  question  which  had  been  argued  before  his  Honor; 
namely,  whether  the  testatrix  had  not,  under  William  Meads's 
will,  a  power  of  disposition  over  the  property  by  will  in  default  of 
her  exercise  of  the  special  power  of  appointment  by  virtue  of  her 
separate  estate  in  the  property,  and  as  an  incident  to  that  separate 
estate. 

Upon  the  present  appeal  these  two  questions  were  both  again 
argued. 

Mr,  Hohhause  and  Mr.  Fischery  for  the  appellant,  on  the  author- 
ity of  CoUard  v.  Sampson^  on  appeal ;  (a)  West  v.  Ray  ;  (6)  and 
the  dicta  ascribed  to  the  Vice-Chancellor  Kinderslby  in  the  Law 
Journal  report  of  Orange  v.  Pichford^  (c)  as  overruling  Buchell 
V.  Blenkhom^  ((2)  contended  that  Elizabeth  Meads's  will  was  no 
exercise  of  the  special  power  of  appointment  vested  in  her  under 
William  Meads's  will ;  and  relying  on  Peacock  v.  Monky  (e) 
Churchill  V.  DibheUj  (^)  Moore  v.  Morris,  (A)  Blatchford  v.  WooU 
ley,  (i)  Lechmere  v.  Brotheridge,  (k)  and  distinguishing  Atchison 
V.  Le  Manrij  (/)  and  Adams  v.  O-amble,  (^m)  and  also  relying  on 
the  New  Wills  Act,  §  8,  as  remitting  the  case  back  to  the  14th 
section  of  the  Stat.  84  &  85  Hen.  8,  c.  5,  tliey  also  con- 
tended, that  she  *  had  no  power  of  disposition  over  the  *  600 
property  by  any  thing  short  of  a  deed  duly  acknowledged 
under  the  Statute  for  the  Abolition  of  Fines  and  Recoveries,  and 
that  that  was  especially  so  in  a  case  like  this,  where  William 
Meads  had  actually  given  her  a  special  power  of  disposition,  if 
she  was  minded  to  dispose  at  all,  and  where  the  separate  estate 
was  an  estate  for  Uie  joint  lives  of  herself  and  her  husband  only. 

(a)  4  De  G.,  M.  &  G.  224;  S.  C.  in  the  Court  below,  16  Beav.  543. 

(b)  Kay,  885. 

(c)  27  L.  J.  (N.  S.)  Cb.  808.    In  Mr.  Drewry's  Report  of  this  case,  4  Drew. 
863,  the  dicta  in  question  do  not  appear. 

(d)  5  Hare.  181.  (t)   2  Dr.  &  Sm.  204. 

(e)  2  Ves.  190.  (k)  32  Beav.  801. 
(g)  9  Sim.  447,  note.                (0   23  L.  T.  802. 

(h)  4  Drew.  83.  (m)  11  Ir.  Ch.  269 ;  12  Ir.  Ch.  102. 
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Mr.  J.  TF.  Chitty^  for  the  respondents,  controverted  each  of  these 
propositions;  contending,  as  to  the  first,  upon  the  authority  of  the 
New  Wills  Act,  (a)  and  the  Stat.  22  &  23  Vict  c.  35,  (6)  Sugdea 
on  Powers,  (c)  and  Counte99  Datoager  of  Roscommon  v.  Fowke^  (d) 
that  Elizabeth  Meads  by  her  will  had  duly  exercised  the  special 
power  of  appointment  given  to  her  by  William  Meads's  will ;  and 
that  the  operation  of  the  New  Wills  Act  was  only  to  be  considered 
after  the  will  itself  had  been  construed  according  to  the  ordinary 
rules,  as  in  cases  under  the  Mortmain  Act,  of  which  Tatham  v. 
Drummond  (e)  was  the  last  example  ;  and  as  to  the  second,  that 
even  if  she  had  not  exercised  the  special  power,  still  her  will  was 
a  good  disposition  of  the  property  by  virtue  of  the  right  of  dispo- 
sition which  was  inherent  in  her  own  separate  estate,  which  was 
not  limited  m  duration,  as  suggested  on  the  other  side,  but  extended 
to  the  fee  of  the  property.  On  this  point,  in  addition  to  the  cases 
sought  to  be  distinguished  on  the  other  side,  he  referred  to  Peor 
cock  V.  Monk^  (^)  Fettiplace  v.  Gorges^  (A)  Sturgis  v.  Corp^  (%) 

Minot  V.  Eaton^  (k)  Major  v.  Landey^  (J)  Baggett  v. 
*  601    *  Meux^  (m)  and  the  dicta  of  Lord  Westbury  in  ThomoB 

V.  JoneSj  (n)  and  Sugden  on  Powers,  (o) 

January  27. 

Mr.  Hohhouie^  in  reply  upon  the  second  point  only,  commented 
on  the  opinion  in  Mr.  Fearne's  Posthumous  Works,  (p)  and  Bag^ 
gett  V.  Meux.  (m) 

At  the  conclusion  of  the  arguments  the  Lord  Chancellor  re- 
served his  judgment. 

February  11. 

The  Lord  Chancellor. — If  a  power  be  created  to  be  executed 
by  deed  or  instrument  in  writing,  although  the  words  seem  to 
indicate  instruments  inter  vivos  only,  yet  it  is  settled  that  it  may 

(a)  Sect.  10.  (0  13  Vea.  190. 

(6)  Sect.  12.  (k)  4  L.  J.  184. 

(c)  Pages  217,  et  seq.,  8th  ed.  (0   2  R.  &  M.  355. 

(d)  6  Bro.  P.  C.  168,  ed.  Toml.  (m)  1  Ph.  627. 

(e)  Supra,  p.  484.  (n;  1  De  G..  J.  &  S.  63,  81. 
(g)  2  Ves.  190.  (o)  Page  173,  8th  ed. 

ih)  1  Ves.  jun.  46. 

(p)  Page  333 ;  referred  to  in  the  note  to  Minot  t;.  Eaton,  4  L.  J.  134, 138. 
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be  well  executed  by  will.    The  reason  is,  that  the  will  literally 
answers  the  description  of  an  instrument  in  writing. 

So  if  either  before  or  since  the  Statute  of  Wills,  (a)  a  power  be 
created  to  appoint  real  estate  by  deed  or  will  to  be  respectively 
signed,  sealed,  and  delivered  in  the  presence  of  and  attested  by 
three  credible  witnesses,  it  is  clear  that  a  will  executed  in  manner 
prescribed  by  that  statute  would  be  a  good  execution  of  the  power. 
This  is  by  force  of  the  10th  section  of  the  statute,  and  not  on  the 
ground  that  the  will  answers  the  description  in  the  power. 

*  In  the  present  case,  the  power  created  in  December,  *  602 
1841,  is  to  be  executed  by  an  instrument  in  writing,  signed, 
sealed,  and  delivered  in  the  presence  of  and  attested  by  two  credit 
ble  witnesses ;  and  it  is  contended  that  a  will  duly  executed  in 
conformity  with  the  statute,  but  not  sealed,  is  an  instrument  by 
which  the  power  may  be  duly  exercised. 

But  the  power  is  not  in  terms  a  power  of  appointment  by  will, 
and  whether  it  has  been  duly  executed  by  a  will  or  not,  depends 
on  the  inquiry  whether  the  will  answers  the  description  of  the 
required  instrument  contained  in  the  power.  This  the  will  does 
not  do  if  one  of  the  requisite  solemnities  be  wanting,  and  it  is 
clear  that  the  statute  does  not  make  it  answer  the  description. 
Wherever  the  power  is  in  terms  a  power  to  appoint  by  will,  and 
the  will  is  required  to  be  under  seal,  the  statute  applies  and  makes 
the  requisition  null ;  but  it  does  not  apply  where  the  power  is  to 
appoint  by  an  instrument  under  seal,  for  no  will  can  execute  a 
power  that  requires  an  instrument  in  writing  under  seal,  unless 
the  will  answers  the  description  of  such  an  instrument,  which  a 
will  without  a  seal  does  not. 

Attention  to  the  original  principle  on  which  a  will  was  held  to 
be  a  good  execution  of  a  power  of  appointment  by  any  instrument 
in  writing ;  namely,  that  the  will  answers  the  description  in  the 
power,  would  have  prevented  all  misapprehension.  The  statute 
applies  to  powers  requiring  specifically  a  will  with  the  solemnities 
of  sealing,  in  addition  to  those  solemnities  rendered  necessary  by  the 
statute,  and  in  such  cases  it  declares  that  a  will  without  such  addi- 
tional solemnities  shall  be  sufficient,  but  it  does  not  touch  the  case 
of  a  power  requiring  an  instrument  in  writing,  signed,  sealed, 
and   delivered.    In  such  a  case  the  only  question  is,  whether 

(a)  1  Vict.  c.  26. 
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*  603   *  the  will  be  such  an  instrument,  and  no  help  can  be  ob- 

tained from  the  statute. 

The  difficulty  does  not  arise  from  any  uncertainty  as  to  the 
principle,  but  from  the  reports  of  conflicting  and  inconsistent 
decisions.  The  decision  on  this  point  by  Yice-Ghancellor  Wiqram 
in  Buckell  v.  Blenkhom^  (a)  followed  by  the  Master  of  the  Bolls 
in  Collard  v.  Sampson^  (i)  has,  I  think,  been  in  effect  overruled 
by  the  Lords  Justices  in  the  last  case  on  appeal,  (c)  and  by  \he 
Vice-Chancellor  Wood  in  the  case  of  West  v.  Ray,  (d) 

I  must  direct,  therefore,  that  the  judgment  of  the  Master  of  the 
Bolls  be  reversed. 

Tliis  gives  rise  to  the  next  question,  upon  which  there  has  been 
no  decision  in  the  Court  below ;  namely,  whether  in  a  case  where 
real  estates  are  conveyed  or  devised  to  trustees  in  fee  upon  trust 
for  the  sole  and  separate  use  of  a  married  woman  and  her  heirs, 
she  has  the  same  power  of  disposition  by  deed  or  will  over  the 
equitable  fee  as  she  would  have  if  she  were  a/eme  sole.  Can  she 
convey  the  equitable  fee  without  the  necessity  of  the  instrument 
being  acknowledged  in  the  manner  required  by  the  Statute  for  the 
Abolition  of  Fines  and  Becoveries ;  and  can  she,  during  coverture, 
devise  the  equitable  estate  by  a  will  executed  in  conformity  with 
the  statute  ? 

There  is  no  difficulty  as  to  the  principle. 

When  the  Courts  of  Equity  established  the  doctrine  of 

*  604   the  separate  use  of  a  married  woman  and  applied  it  *  to 

both  real  and  personal  estate,  it  became  necessary  to  give 
the  married  woman,  with  respect  to  such  separate  property,  an 
independent  personal  status^  and  to  make  her  in  equity  Bifenie  sole. 
It  is  of  the  essence  of  the  separate  use  that  the  married  woman  shall 
be  independent  of  and  free  from  the  control  and  interference  of 
her  husband.  With  respect  to  separate  property,  the  feme  covert 
is  by  the  form  of  trust  released  and  freed  from  the  fetters  and 
disability  of  coverture,  and  invested  with  the  rights  and  powers  of 
a  person  who  is  sui  Juris. 

To  every  estate  and  interest  held  by  a  person  who  is  sui  juris 
the  common  law  attaches  a  right  of  alienation,  and  accordingly 
the  right  of  2k  feme  covert  to  dispose  of  her  separate  estate  was 

(a)  6  Hare,  131.  (c)  4  De  G.,  M.  &  G.  224. 

(6)  16  Beav.  648.  (rf)  Kay,  885. 
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recognized  and  admitted  from  the  beginning,  until  Lord  Thurlow 
devised  the  clause  against  anticipation. 

But  it  would  be  contrary  to  the  whole  principle  of  the  doctrine 
of  separate  use  to  require  the  consent  or  concurrence  of  the  hus- 
band in  the  act  or  instrument  by  which  the  wife's  separate  estate 
is  dealt  with  or  disposed  of.  That  would  be  to  make  her  subject 
to  his  control  and  interference.  The  whole  lies  between  the 
married  woman  and  her  trustees;  and  the  true  theory  of  her 
alienation  is,  that  any  instrument,  be  it  deed  or  writing,  when 
signed  by  her,  operates  as  a  direction  to  the  trustees  to  convey  or 
hold  the  estate  according  to  the  new  trust  which  is  created  by  such 
direction.  This  is  sufficient  to  convey  the  feme  coveri^s  equitable 
interest ;  and  when  the  trust  thus  created  is  clothed  by  the  trus- 
tees with  the  legal  estate  the  alienation  is  complete,  both  at  law 
and  in  equity. 

With  regard  to  ordinary  equitable  estates  belonging  to 
•  a  feme  covert^  for  example,  where  lands  are  given  to  *  605 
trustees  in  fee  upon  trust  for  a  married  woman  and  her 
heirs,  or  for  a  single  woman  in  fee  (who  afterwards  marries), 
equity  follows  the  law,  and,  preserving  the  analogy  between  legal 
and  equitable  estates,  requires  that  the  equitable  estate  of  the 
married  woman  shall  be  conveyed  inter  vivos  in  the  same  manner 
as  a  legal  estate:  and  in  like  manner  an  estate  of  this  nature 
cannot  be  devised  by  a  feme  covert^  for  the  incapacity  to  make  a 
will  of  lands  by  the  14th  section  of  the  34  &  85  of  Hen.  8,  c.  5,  is 
in  this  respect  not  removed  by  the  Act  of  1  Vict.  c.  26  ;  but  the 
interest  created  by  the  separate  use  is  the  creature  of  a  Court  of 
Equity,  to  which  there  is  nothing  correspondent  at  law,  and  which 
would  be  deprived  of  its  character  if  it  were  made  subject  to  a 
form  of  alienation  that  proceeds  upon  the  basis  of  the  existence  of 
control  and  interest  in  the  husband  and  personal  disability  in  the 
wife. 

The  violence  thus  done  by  Courts  of  Equity  to  the  principles 
and  policy  of  the  common  law  as  to  the  statiLS  of  the  wife  during 
coverture  is  very  remarkable,  but  the  doctrine  is  established  and 
must  be  consistently  followed  to  its  legitimate  consequences. 

It  is  right  to  advert  in  few  words  to  the  statute  law  and  to  the 
decided  cases. 

By  the  14th  section  of  the  Statute  of  Wills,  84  &  85  Hen.  8, 
c.  5,  it  was  enacted,  that  wills  or  testaments  made  of  any  manors, 
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lands,  tenements,  or  other  hereditaments  by  any  woman  covert 
should  not  be  taken  to  be  good  or  effectual  in  the  law.  This 
enactment,  no  doubt,  referred  to  lands  vested  in  a  feme  covert  in 
fee-simple,  and  of  which  her  husband  was  seised  jure  uxorii. 
Courts  of  Equity  appear  to  have  considered  it  as  not  appli- 

*  606    cable  *  to  separate  estate,  which  was  unknown  at  the  time 

of  the  passing  of  the  statute. 

Between  that  time  and  the  Act  of  the  1  Yict.  c.  26,  the  doo* 
trine  of  tlie  separate  use  was  fuUy  established,  and  Utefeme  covert^ 
wlien  not  restrained  from  alienation,  was  considered  in  equity  as 
entitled  to  the  same  rights  of  alienation  over  her  separate  property 
as  are  possessed  by  persons  9ui  juris. 

Then  followed  tlie  present  Wills  Act,  1  Vict.  c.  26,  by  the  8th 
section  of  which  it  is  enacted,  that  no  will  made  by  any  married 
woman  shall  be  valid  except  such  a  will  as  might  have  been  made 
by  a  married  woman  before  the  passing  of  the  Act. 

This  brings  us  to  the  decided  cases,  in  which  there  is  some 
inconsistency,  but  they  preponderate  greatly  in  favour  of  tlie  prop- 
osition that  a  feme  covertj  when  not  restrained  from  alienation, 
has  in  equity  the  same  jus  disponendi  over  her  separate  estate  by 
deed  or  will  as  she  would  have  if  free  from  the  disability  of  cover- 
ture. 

In  addition  to  Peacock  v.  Monk,  (a)  and  the  well-known  deci- 
sions of  Lord  Thublow,  it  is  sufficient  to  refer  to  Tullet  v.  Arm- 
strong y  (hi)  Baggett  v.  Meux,  (c)  the  judgment  of  the  Lord  Justice 
Turner  in  Atchison  v.  Le  Mann,  (d)  and,  finally,  to  the  recent 
case  of  Adams  v.  Gamble,  (e)  in  the  Court  of  Appeal  in  Ireland, 
where  the  point  was  expressly  determined  from  tlie  earlier  de- 
cisions.    Lord  St.  Leonards,  in  his  book  on  Powers,  (jf) 

*  607    *  derived  the  same  conclusion,  which  he  states  in  these 

words :  '^  Where  a  married  woman  has  property  settled  to 
her  separate  use  without  any  restraint  on  alienation,  she  is  deemed 
a  feme  sole,  and  may  dispose  of  it  accordingly." 

I  must  hold,  therefore,  that  a  feme  covert,  where  not  restrained 
from  alienation,  has,  as  incident  to  her  separate  estate  and  without 
any  express  power,  a  complete  right  of  alienation  by  instrument 
inter  vivos  or  will. 

(a)  2  Ves.  190.  (d)  23  L.  T.  802. 

(6)  1  Beav.  1.  (e)  11  Jr.  Ch.  269 ;  12  Ir.  Cb.  102. 

(c)  1  Fh.  627.  (g)  Page  173,  Sih  ed. 
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It  was  contended  at  the  bar  that  the  effect  of  this  devise  was  to 
give  the  married  woman  an  estate  to  her  separate  use  only  during 
the  joint  lives  of  herself  and  her  husband,  with  remainder  to  her- 
self in  fee.  But  that  is  not  the  true  construction  of  the  will ;  the 
estate  given  to  Elizabeth  Meads  is  one  and  entire,  being  the  equi- 
table estate  in  fee,  with  a  declaration,  the  effect  of  which  is,  that 
her  husband  shall  have  no  interest  in  the  estate  so  devised,  nor 
shall  the  wife  be  under  any  disability  with  respect  to  such  estate 
by  reason  of  her  existing  coverture,  but  shall  have  the  same  rights 
of  enjoyment  and  disposition  as  if  she  were  a  single  and  not  a 
married  woman. 

It  was  also  contended  that  inasmuch  as  a  special  power  of 
appointment  was  in  terms  given,  no  further  power  of  disposition 
ought  to  be  implied  ;  but  it  is  well  settled  that  a  special  power  of 
appointment  does  not  derogate  from  the  right  of  disposition  which 
is  incidental  to  ownership ;  and  here  the  will  of  Mrs.  Elizabeth 
Heads  is  a  valid  disposition,  not  as  an  exercise  or  by  virtue  of  any 
power  of  appointment,  but  by  virtue  of  that  right  of  alienation 
which,  when  not  prohibited,  is  incidental  to  the  separate  estate 
in  fee. 

I  cannot,  therefore,  concur  with  the  judgment  of  the 
*  Master  of  the  Rolls,  or  with  the  order  which  he  has  made,  *  608 
and  which  must  be  reversed,  and  in  lieu  thereof  declare 
that  the  will  of  Elizabeth  Meads  was  not  a  good  execution  of  the 
power  given  to  her  to  appoint  by  an  instrument  in  writing  to  be 
by  her  signed,  sealed,  and  delivered,  but  was  a  valid  devise  of  tlie 
estate  given  to  her  and  her  heirs,  and  which  it  was  declared  by 
the  will  of  the  testator  she  should  hold  for  her  separate  use,  and 
dismiss  the  bill,  without  costs. 
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1865.    January  20,  23.    Febraaiy  11, 15.    Before  the  Lord  Chancellor  Lord 

Westbury. 

Where  lands  are  devised  to  trustees  in  fee  upon  trusts  or  with  powers  which  in 
their  execution  require  the  exercise  of  judgment  and  discretion,  and  the  trus- 
tees disclaim  the  devise,  so  that  the  legal  estate  in  fee  descends  to  the  heir-at- 
law,  such  powers  or  trusts  cannot  be  exercised  or  carried  into  execution  bj 
the  heir,  although  he  holds  the  estate  subject  to  the  trusts  of  the  will.* 

A  trust  which  gives  the  trustee  no  other  duty  to  discharge  than  simply  to  clothe 
the  equitable  ownership  with  the  legal  estate  may  be  performed  by  the  heir. 
But  whether  a  trust  may  be  performed  or  a  trust  power  exercised  by  the  heir- 
at-law,  which  is  obligatory  on  the  trustees  of  the  will,  depends  on  the  question 
whether  in  the  exercise  any  thing  has  to  be  supplied  by  the  judgment,  knowl- 
edge, and  discretion  of  the  person  acting  in  the  exercise  of  such  trust  or 
power. 

A  power  to  lease  may  be  a  trust  power  in  the  sense  of  its  being  the  duty  of  the 
trustee  to  avail  himself  of  it  under  proper  circumstances ;  but  it  is  to  be  exer^ 
cised  by  a  person  selected  for  the  purpose,  and  not  by  the  individual  on  whom 
by  reason  of  intestacy  the  law  casts  the  estate. 

Acceptance  by  an  adult  beneficiary  after  attaining  majority  of  rent  accruing  under 
an  invalid  lease  is  not  a  confirmation  of  the  lease  or  a  bar  to  relief  by  having 
the  lease  set  aside. 

An  assignee  of  a  lease  cannot  set  up  the  defence  of  purchase  for  valuable  consid- 
eration without  notice,  where  he  buys  under  an  engi^ment  not  to  caU  for  the 
lessor^s  title.  In  such  a  case  he  must  have  imputed  to  him  the  knowledge 
which  on  prudent  inquiry  he  would  have  obtained. 

This  was  an  appeal  by  the  plaintififs  from  the  dismissal  of  their 
bill  by  the  Master  of  the  Rolls. 

The  case  in  tlie  Court  below  is  reported  in  the  34th  volume  of 
Mr.  Beavan's  Reports,  (a) 

By  the  will,  dated  in  1818,  of  John  Hall,  the  testator  in 

•  609    the  cause,  certain  freehold  property  in  the  city  of  *  London 

was  vested  in  two  trustees  in  fee,  upon  trust  as  to  one  moiety 

for  the  testator's  son  John  Ebdell  Hall  for  life,  with  remainder  to 

(a)  Page  110. 

^  See  Tainter  v.  Clark,  13  Met.  220 ;  Clark  v.  Tainter,  7  Cush.  567 ;  Warden 
V.  Richards,  11  Gray,  277 ;  Perry  Trusts,  §§  499,  600 ;  Evans  v.  Chew,  71  Penn. 
St.  47 ;  Waters  r.  Margerum,  60  Penn.  St.  39 ;  Treadwell  r.  Cordis,  5  Gray, 
341,  359 ;  Gray  v.  Henderson,  71  Penn.  St.  36S ;  Dunning  r.  Ocean  Nat.  Bk. 
City  of  N.  Y.  6  Lansing,  296. 
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his  children,  and  as  to  the  other  moiety  for  the  separate  use  of 
the  testator's  daughter  Eliza  Hall  (who  in  1837  married  John 
Pendhoe  Robson)  for  life,  with  remainder  to  her  children ;  and 
the  will  contained  directions  (conveyed  by  the  use  of  the  words 
^^  shall  and  may  ")  for  leasing,  vested  in  the  two  trustees  and  the 
survivor  of  them,  and  the  executors  or  administrators  of  such 
survivor,  during  the  minority  or  respective  minorities  of  any  per-  • 
son  or  persons  for  the  time  being  entitled  under  the  will,  and  after- 
wards in  the  same  persons  or  person,  but  subject  to  the  consent 
in  writing  of  any  person  or  persons  for  tlie  time  being  entitled 
under  the  will  to  an  estate  or  interest  in  any  part  or  parts  of  the 
property  for  life. 

Neither  of  the  trustees  would  act  in  the  trusts  of  the  will.  One 
of  them  died  about  a  year  and  a  half  after  the  testator  ;  and  the 
other  formally  disclaimed  by  a  deed  executed  in  the  following  year. 
No  new  ^trustees  had  ever  been  appointed. 

At  the  testator's  death,  which  happened  in  May,  1826,  the  prop- 
erty was  subject  to  a  mortgage  in  fee  made  by  him. 

In  November,  1836,  John  Ebdell  Hall,  who  united  in  himself  the 
characters  of  son  and  heir-at-law  of  the  testator  and  administrator 
of  his  personal  estate  with  his  will  annexed,  and  was  also  equita- 
ble tenant  for  life  in  one  moiety  of  the  property,  and  Eliza  Hall, 
being  the  daughter  of  the  testator  and  equitable  tenant  for  life  in 
the  other  moiety  of  the  property,  concurred  in  leasing  the  property 
for  twenty-one  years  to  one  John  Nicholson,  in  consideration 
of  the  surrender  of  the  pre-existing  *  lease.  This  new  lease  *  610 
afterwards  became  vested  in  one  Thomas  Russell. 

Eliza  Hall,  then  Eliza  Robson,  died  in  January,  1840 ;  and  in 
January,  1848,*  John  Ebdell  Hall  granted  a  new  lease  of  the  prop- 
erty to  Thomas  Russell  for  twenty-one  years,  in  consideration  of 
the  surrender  of  the  lease  of  November,  1836.  In  1856  this  lease 
was  assigned  to  the  respondent  John  Cannon  as  a  trustee  for  the 
respondent  Thomas  Flight,  who  purchased  it  subject  to  a  condition 
precluding  him  from  inquiring  into  his  vendor's  title  prior  to  the 
lease  of  November,  1848. 

John  Ebdell  Hall  died  in  October,  1857,  and  the  property  then 
became  vested  in  equal  moieties  in  tlie  appellants  Elizabeth  Ebdell 
Hall  and  John  Ebdell  Hall  the  younger,  the  infant  children  of 
John  Ebdell  Hall,  on  the  one  hand,  and  the  appellant  Eliza  Robson 
the  younger,  who  was  the  only  child  of  Eliza  Robson  the  testator's 
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daughter,  on  the  other.'  The  rents  of  the  property  had  been  duly 
received  and  applied  since  John  Ebdell  Hall's  death  for  the  benefit 
of  the  appellants,  of  whom  Eliza  Bobson  the  younger  liad  attained 
her  majority  in  1860. 

In  November,  1863,  the  property  was  taken  by  the  London, 
Chatham,  and  Dover  Railway  Company  under  their  compulsory 
.  powers,  and  they  took  possession  upon  deposits  in  the  bank  and 
the  execution  of  bonds  made  in  favour  of  the  appellants  Elizabeth 
Ebdell  Hall  and  John  Ebdell  Hall  the  younger  on  the  one  hand, 
and  the  appellant  Eliza  Robson  the  younger  on  the  other  hand, 
and  which  respectively  in  their  respective  defeasances  rep- 

•  611    resented  the  interests  of  the  respective  *  obligors  m  the 

property  as  those  of  moieties  subject  to  the  lease  of  January, 
1848. 

This  action  on  the  part  of  the  company  led  to  the  Institution  of 
this  suit  by  the  appellants  as  plaintiffs,  against  the  respondents 
Thomas  Flight,  John  Cannon,  his  trustee,  Thomas  Robson,  the 
acting  executor  of  John  Ebdell  Hall's  will,  and  Richard  Cumming, 
who  claimed  under  the  mortgagee  of  the  property,  as  defendants, 
with  the  object  of  impeaching  the  lease  of  1848  in  toto^  except  so 
far  as  it  operated  as  a  demise  of  John  Ebdell  Hall's  life-estate  in 
a  moiety  of  the  property,  and  charging  that  unless  the  lease  should 
be  set  aside  the  railway  company  would  purchase  and  pay  for  the 
appellants'  interests  in  the  premises  as  if  they  were  subject  to  the 
lease,  whereby  the  value  thereof  would  be  greatly  diminished,  and 
that  the  respondent  Thomas  Flight  would  receive  from  the  railway 
company  purchase-money  and  compensation  in  respect  of  tlie  full 
value  of  the  lease ;  and  that  the  appellants  would  not,  until  such 
lease  should  be  set  aside,  be  in  a  position  to  take  proper  steps  for 
having  tlie  amounts  of  purchase-money  and  compensation  payable 
to  them  by  the  railway  company  ascertained  and  paid. 

The  bill  sought  the  execution  of  the  trusts  of  the  testator's  will 
80  far  as  regarded  the  particular  property,  the  appointment  of  new 
trustees,  a  declaration  that  the  plaintiffs  were  entitled  to  the  prop- 
erty and  the  proceeds  discharged  from  the  lease,  and  tliat  it  might 
be  set  aside ;  and  consequential  relief. 

Tlie  respondent  Thomas  Flight,  by  his  answer,  insisted  on  the 

validity  of  the  lease  as  a  good  execution  of  the  power  of  leasing 

in  the  testator's  will ;  tliat  he,  the  respondent,  was  a  bond 

*  612  fide  purchaser  for  valuable  *  consideration  without  notice  of 
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the  appellant's  title ;  and  that,  under  any  circumstances,  the  ap- 
pellant Eliza  Bobson  the  younger  had  confirmed  the  lease,  and 
was  debarred  from  the  relief  sought  by  the  bill  by  reason  of  her 
receipt  of  her  proportion  of  the  rents  since  she  attained  her  ma- 
jority. 

1/r.  Southgate  and  Mr.  Bagshawe  appeared  for  the  appellants. 

Mr.  Selwyn  and  Mr.  Hemmingj  for  the  respondent  Thomas 
Flight. 

Mr.  Kingdon^  for  the  respondents  Richard  Gumming  and  Thomas 
Bobson;  and 

Mr.  Woodroffe,  for  the  respondent  John  Cannon. 

The  Attorney- General  v.  Lady  Downing^  (a)  Cole  v.  Wadey  (6) 
Brown  v.  Higgs^  (c)  Bowes  v.  The  East  London  Waterworks  Com- 
panyj  (d)  Stiles  v.  Cowper^  («)  Doe  d.  Simpson  v.  Butcher^  (g^ 
Doe  d.  Martin  v.  WattSj  (A)  Cooke  v.  Crawford^  (t)  Lee  v, 
BrowHf  (A)  Nickisson  v.  Cockill^  (T)  Ware  v.  Lord  Egmont^  (m) 
Tasker  v.  Small^  (n)  Lady  Langdale  v.  Briggs,  (o)  Rooke  v.  Lord 
Kensington;  (;?)  Stat.  13  &  14  Vict.  c.  60,  §  14 ;  15  &  16  Vict.  c. 
86,  §  49 ;  Co.  Litt. ;  (j)  Lewin  on  Trusts ;  (r)  Sugden  on  Pow- 
ers, («)  were  referred  to. 

*  The  scope  of  the  arguments  sufficiently  appears  from    *  613 
the  judgment  of  the  Lord  Chancellor  and  from  Mr.  Bea- 
van's  Report.  (£)    At  their  close  the  Lord  Chancellor  reserved 
his  judgment. 

(a)  Wilmot's  Notes,  p.  23.  (Q   3  De  G.,  J.  ft  S.  622. 

(6)  16  Ves.  27.  (m)  4  De  G.,  M.  &  G.  460. 

(c)  8  Ves.  661.  («)  3  M.  ft  C.  63. 

Id)  3  Madd.  375 ;  Jac.  324.  (o)  8  De  6.,  M.  ft  6.  391. 

(e)  3Atk.692.  (/>)  2  K.  ft  J.  753. 

{g)  Doag.  50.  iq)  Page  52  6. 

(A)  7  T.  R.  83.  (r)  Pages  586  et  seq.,  4th  ed. 

(t)    13  Sim.  91.  (a)  Phages  131-133,  714  et  seq.,  8th  ed. 

(*)•  4  Vea.  362.  (0  34  Beav.  114-117. 
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February  11. 

The  Lord  Chancellor.  —  Where  lands  are  devised  to  trustees 
in  fee  upon  trusts  or  with  powers  which  in  their  execution  require 
the  exercise  of  judgment  and  discretion,  and  the  tinistees  disclaim 
the  devise,  so  that  the  legal  estate  in  fee  descends  to  the  heir-at- 
law,  such  powers  or  trusts  cannot  be  exercised  or  carried  into 
execution  by  the  heir,  although  he  holds  the  estate  subject  to  the 
trusts  of  the  will. 

The  reason  is  obvious.  Such  trusts  and  powers  are  supposed  to 
have  been  committed  by  the  testator  to  the  trustees  he  appoints  by 
reason  of  his  personal  confidence  in  their  discretion,  and  it  would 
bo  wrong  to  permit  them  to  be  exercised  by  the  heir-at-law,  who 
may  be  a  person  unknown  to  the  testator,  or  in  whom  he  has  no 
confidence  at  all. 

A  trust  which  gives  the  trustee  no  other  duty  to  discharge  than 
simply  to  clothe  the  equitable  ownership  with  the  legal  estate, 
may  indeed  be  performed  by  the  heir;  It  does  not  follow  that  a 
trust  may  be  performed,  or  a  trust  power  exercised  by  the  heir-at- 
law,  because  it  is  obligatory  on  the  trustees  of  the  will.  It  depends 
on  the  question  whether  in  the  exercise  any  thing  has  to  be 
•  614  *  supplied  by  the  judgment,  knowledge,  and  discretion  of  the 
person  acting  in  the  exercise  of  such  trust  or  power. 

In  the  present  case,  the  Master  of  the  Bolls  has  treated  the 
proviso  as  to  granting  leases  contained  in  this  will  as  if  it  were  a 
bare  trust,  and  not  a  trust  power  requiring  discretion  in  its  exer- 
cise. 

But  in  the  execution  of  the  duty  or  office  of  granting  leases 
much  judgment  is  required  to  be  exercised.  The  fitness  and 
responsibility  of  the  lessee,  the  adequacy  of  the  rent,  the  length  of 
term  to  be  granted  under  the  circumstances,  and  the  nature  of  the 
covenants,  stipulations,  and  conditions  which  the  lease  should  con- 
tain, are  matters  requiring  knowledge  and  prudence.  The  power 
to  lease  may  be  a  trust  power,  in  the  sense  of  its  being  the  duty  of 
the  trustee  to  avail  himself  of  it  under  proper  circumstances ;  but 
it  is  to  be  exercised  by  a  person  selected  for  the  purpose,  and  not 
by  the  individual  on  whom  by  reason  of  intestacy  the  law  casts  the 
estate. 

In  my  judgment,  therefore,  the  lease  in  question,  which  must  be 
taken  as  intended  to  be  granted  under  the  power,  is  void,  as  hav- 
ing been  granted  by  a  stranger  to  the  power. 
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There  is  no  authority  to  warrant  mj  holding  either  that  accept- 
ance of  rent  by  the  adult  plaintiff  since  the  attainment  by  her  of 
her  majority  in  the  year  1860  is  a  confirmation  of  the  lease,  or  a 
bar  to  her  obtaining  relief  in  this  suit. 

An  attempt  is  made  by  the  defendant,  the  assignee  of  the  lease, 
to  set  up  the  defence  of  a  purchaser  for  valuable  considera- 
tion without  notice,  but  ds  he  bought  *  under  an  engage-   *  615 
ment  not  to  call  for  the  lessoi^'s  title,  he  must  have  imputed 
to  him  the  knowledge  which,  on  prudent  inquiry,  he  would  have 
immediately  obtained. 

Therefore  I  reverse  the  decree  of  the  Master  of  the  Bolls,  and 
declare  that  the  lease  must  be  taken  as  intended  to  be  granted 
under  the  power  of  leasing  contained  in  the  will,  but  that  such 
power  was  not  vested  in  and  could  not  be  exercised  by  John  Ebdell 
Hall,  the  heir-at-law  of  the  testator ;  and  that  such  lease  is  there- 
fore void,  and  ought  to  be  delivered  up  to  be  cancelled,  and  decree 
the  same  accordingly  :  but  this  decree  is  without  prejudice  to  any 
other  tenancy  or  right  of  occupation  of  the  premises  to  which  the 
defendant  Mr.  Flight  may  be  entitled. 

February  15. 

The  case  was  again  mentioned  on  this  day.  And  upon  the  appli- 
cation of  Mr.  Kingdon^ 

The  Lord  Chancellor,  although  of  opinion  that  the  respondent 
Richard  Gumming  was  not  a  necessary  party  to  the  suit,  directed 
the  allowance  of  his  costs. 
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1865.    January  81.    February  14,  28.    Before  the  Lords  JusncES. 

A  domiciled  Scotchman  not  in  the  service  or  employ  of  the  Indian  government 
went  to  India  and  resided  there  for  the  purposes  of  his  private  business,  always, 
however,  retaining  the  wish  and  intention  of  returning  finally  to  Scotland : 
Held,  that  he  never  lost  nor  intended  to  lose  his  original  Scotch  domicile.' 

Per  the  Lord  Justice  Turner  :  Domicile  can  only  be  changed  ammo  ei  fado ; 
and  residence  alone,  although  decisive  as  to  thefactumf  is  an  equivocal  act  as 
to  the  animusJ^ 

Domicile  imports  an  abiding  and  permanent  home,  and  not  a  mere  temporary  one. 

The  acquisition  of  a  new  domicile  involves  the  abandonment  of  the  previous  dom- 
icile, and  to  effect  the  change  the  animus  of  abandonment  must  be  shown.' 

Whether  this  intention  of  abandonment  may  not  be  inferred  from  long  and  con- 
tinuous residence  alone,  in  a  case  in  which  there  may  be  no  other  circum- 
stances indicative  of  the  intention,  qucere. 

The  decisions  as  to  the  covenanted  servants  of  the  East  India  Company  acquiring 
an  Anglo-Indian  domicile  had  no  bearing  on  such  a  case  as  that  before  the 
Court. 

There  can  be  no  change  of  domicile  during  infancy,  and  the  lapse  of  seven  years 
afler  attainment  of  majority  would  be  too  short  a  time  to  operate  a  change  of 
domicile,  in  the  absence  of  any  evidence  of  an  intention  to  change  it. 

This  was  an  appeal  by  the  petitioner  William  Fergusson  from 
the  dismissal  with  costs  by  the  Master  of  the  Rolls  of  a  petition  of 
rehearing  presented  by  the  appellant. 

The  rehearing  sought  by  the  petition  thus  dismissed  was  that  of 
a  petition  which  had  been  presented  by  Elizabeth  Smith,  and  to 

'  See  Hoskins  v.  Matthews,  8  De  G.,  M.  &  6.  13,  and  note  (1)  and  cases 
cited;  Dalhousie  o.  M'Douall,  7  CI.  &  Fin.  (Am.  ed.)  817,  note  (3)  and 
cases  cited;  Sears  v,  Boston,  1  Met.  250;  Holmes  v.  Green,  7  Gray,  299,  301; 
Concord  v.  Rumney,  45  N.  H.  427,  and  cases  cited ;  Anderson  v.  Anderson,  42 
Vt.  850. 

*  Shaw  V.  Shaw,  98  Mass.  158,  160;  Bulkley  r.  Williamstown,  3  Gray,  495; 
Hegeman  v.  Fox,  31  Barb.  475,  480,  481-484 ;  Harvard  College  v.  Gore,  5 
Pick.  874 ;  Jennison  v.  Hapgood,  10  Pick.  77 ;  Haldane  v.  Eckford,  L.  R.  8  £q. 
641 ;  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  458 ;  Wilbraham  v.  Ludlow,  99  Mass. 
587 ;  Kirkland  v.  Whately,  4  Allen,  464. 

•  See  Bacon,  V.  C.  in  Brunei  w.  Brunei,  L.  R.  12  Eq.  301 ;  Udny  v,  Udny,  L. 
R.  1  H.  L.  Sc  441 ;  Hallet  v,  Bassett,  100  Mass.  170,  171 ;  White  r.  Brown,  1 
Wallace  Jr.  265.  The  burden  of  proving  a  change  is  said  to.be  on  the  party  who 
alleges  it.    Bell  r.  Kennedy,  L.  R.  1  H.  L.  Sc.  807. 
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which  the  Attorney-General,  as  representing  the  Crown,  had  been 
the  sole  respondent. 

Elizabeth  Smith  was  the  English  executrix  of  the  will  of  John 
Smith,  and  the  administratrix  of  the  estates  of  Eleanor  Smith  and 
Mungo  Smith,  his  two  deceased  infant  children,  and  to  her,  as 
representing  these  children,  the  payment  of  certain  funds  had 
been  decreed  by  the  Court  at  the  hearing  of  the  cause,  (a)  With 
respect  to  these  funds,  however,  a  dispute  had  arisen  be- 
tween her  *  and  the  Crown  as  to  their  liability  to  legacy  *  617 
duty,  a  question  which  depended  for  its  solution  upon  the 
further  question  whether  the  domicile  of  the  children  was  Anglo- 
Indian  or  Scotch,  which  again  depended  upon  the  question  whether 
the  domicile  of  John  Smith  was  Anglo-Indian  or  Scotch.  If  the 
former,  as  Elizabeth  Smith  contended,  legacy  duty  was  not  payable ; 
if  the  latter,  as  the  Crown  contended,  it  was ;  and  the  object  of 
Elizabeth  Smith's  petition  was  to  obtain  the  funds  out  of  Court  free 
from  legacy  duty,  on  the  ground  that  the  domicile  in  question  was 
Anglo-Indian. 

Upon  hearing  the  petition  the  Master  of  tlie  Rolls  decided 
in  favour  of  the  Scotch  domicile,  and  ordered  the  legacy  duty 
to  be  paid  ;  and  subsequently,  inasmuch  as,  in  the  event  of  the 
children's  domiciles  being  Scotch,  their  shares  (Uiey  having  died 
intestate)  passed  to  their  collateral  relations,  the  administrations 
granted  to  Elizabeth  Smith  in  respect  of  tlieir  estates  were  recalled, 
and  new  letters  of  administration  were  granted  to  Margaret  Jopp, 
who  was  a  married  sister  of  theirs. 

The  appellant  was  the  surviving  Indian  executor  of  John 
Smith's  will,  and  intervening  in  ttie  suit  he  obtained  from  the 
Court  leave  to  present,  (6)  and  he  accordingly  presented,  the 
petition  of  rehearing,  the  dismissal  of  which  formed  the  subject 
of  the  present  appeal. 

The  case  is  reported  below  in  the  34th  volume  of  Mr.  Beavan's 
Reports.  (^)  The  following  facts,  taken  in  the  main  from  the 
Master  of  the  Rolls'  judgment,  supplement  those  referred  to  in  the 
judgments  of  the  Lords  Justices. 

•John  Smith  was  born  in  Scotland  in  1786.    In  1805    *618 
he  went  to  India,  and  was  engaged  as  a  divrk  in  the  bank- 
ing and  mercantile  firm  of  Fergusson  &  Co.  at  Calcutta.    In  1807 

(a)  See  Jopp  v.  Wood,  28  Beav.  63 ;  2  De  6.,  J.  ft  S.  323. 

(b)  See  Jopp  r.  Wood  (No.  2),  83  Beav.  372.  (c)  Page  88. 
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he  became  an  indigo  planter.  In  1814  he  returned  to  the  busi- 
ness of  Fergusson  &,  Co.,  and  became  a  partner  in  the  firm.  In 
January,  1816,  he  married  in  Calcutta,  and  in  his  marriage  settle- 
ment was  described  as  of  that  place.  On  the  6th  of  November, 
1817,  Eleanor  Smith,  one  of  the  children  whose  domicile  was  now 
in  question,  was  born,  and  she  died  on  the  18th  of  July,  1818. 

In  July,  1819,  John  Smith  visited  Scotland  with  his  wife,  and 
while  there,  in  October,  1819,  he  executed  a  bond,  and  in  Decem- 
ber, 1819,  he  made  a  testamentary  disposition  of  his  property,  in 
each  of  which  he  described  himself  as  "  of  Calcutta,"  but  "  pres- 
ently residing  in  Ayr."  In  this  testamentary  disposition  he 
directed  his  trustees,  in  case  he  should  happen  ^'  to  die  abroad," 
to  pay  his  wife's  expenses  "  to  this  country."  In  1819,  also,  he 
obtained  plans  for  the  improvement  of  his  house  at  Drongan,  in 
Ayrshire,  which  was  the  old  family  mansion.  In  1820  he  was 
enrolled  a  freeholder  of  Ayrshire. 

In  October,  1820,  he  returned  to  Calcutta,  and  on  the  23d  of 
August,  1823,  Mungo  Smith,  the  second  infant  child  whose  domicile 
was  now  in  question,  was  born,  and  he  died  on  the  3d  of  August, 
1824.   . 

In  1825  John  Smith's  wife  set  out  on  her  return  to  England ; 
she  died  on  'her  voyage  in  May  of  that  year  near  the  Mauritius, 
and  in  the  same  year  her  husband  erected  a  monument  to  her  in 
Calcutta.     A  year  before  his  death  he  sent  wine  to  Drongan  for  his 

own  consumption. 
♦  619        ♦  On  the  3d  of  December,  1830,  John  Smith  himself  died 
of  cholera  at  Calcutta. 

It  was  alleged  by  the  appellant  that  for  some  years  before  this 
event  the  affairs  of  the  firm  of  Fergusson  &  Co.,  in  which  both  he 
and  John  Smith  were  partners,  had  been  in  a  critical  state,  and 
that  the  firm  actually  failed  three  years  after  the  death  of  John 
Smith,  and  that  the  latter  could  not  have  imagined  himself  likely 
soon  to  return  to  this  country  with  a  fortune. 

Mr.  Hothouse  and  Mr.  H.  M.  Jackson^  for  the  appellant,  con- 
tended that,  on  every  definition  which  had  been  given  of  domicile, 
John  Smith  had  lost,  a8  he  had  in  fact  abandoned,  his  original 
Scotch  domicile,  and  had  before  1814  acquired  an  Anglo-Indian 
one ;  the  case  being  in  this  respect  really  concluded  by  the  deci- 
sions with  reference  to  the  East  India  Company's  servants ;  and 
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that,  haying  so  lost  his  original  Scotch  domicile  and  acquired  an. 
Anglo-Indian  one,  he  had  never  resumed  the  original  domicile. 

Mr.  SeltvyUy  Mr.  Serjeant  Tindal  Atkinson^  and  Mr.  B.  L.  Chap- 
man^ for  Margaret  Jopp,  and  Mr.  Hanson^  for  the  Crown,  contended 
that  John  Smith  had  never  lost  his  original  Scotch  domicile,  and 
that  the  authorities  as  to  the  East  India  Company's  servants  had 
no  pertinence  to  the  case  of  a  person  going  out  to  India  to  make 
his  fortune  by  private  mercantile  enterprise,  without  any  obligation 
to  stay  for  any  definite  length  of  time. 

Mr.  Hohhottsej  in  reply. 

Reference  was  made  to  Bruce  v.  Bruce,  (a)  Munroe 
V.  *  Dougla%,  (6)  Somerville  v.  Somerville,  (c)  Munro  v.  *  620 
Munro,  (d)  Forbes  v.  Forbes,  (e)  Lord  v.  Colvin,  (^g)  Moor- 
hou^e  V.  Lord  J  (A)  Cochrell  v.  Cockrell,  (i)  Attorney^  General  v. 
Fitzgerald,  (4)  Lyall  v.  Paton,  (J)  Allardice  v.  Onslow,  (m)  Bre- 
von  V.  Brevon,  (n)  In  the  Goods  of  Raffenel,  (o)  Maxwell  v. 
MClure,  (p)  Attorney- General  v.  Dunn,  (9)  Whicker  v.  Hume,(y) 
Laneuville  v.  Anderson,  («)  Attorney- General  v.  Bowe,  (f)  Hodgson 
V.  Be  Beauchesne,  (u)  Attorney- General  v.  Kent,  (v)  In  re  Cap- 
devielle,  (x)  Aikman  v.  Aikman,  (y)  In  re  Steer,  (z)  Bempde  v. 
Johnstone,  (aa^  Marsh  v.  Hutchinson,  (W)  Stanley  v.  Bemes;  (cc) 

(a)  2  Bos.  &  P.  229,  n.  (m)  10  Jar.  N.  S.  352. 

(6)  5  Madd.  879.  (n)  12  W.  R.  946. 

(c)  6  Vea.  760.  (o)  8  Sw.  &  Tr.  49. 

(d)  7  01.  &  Fin.  876.  Ip)  6  Jur.  N.  S.  407. 
(0  Kay.  841.  {q)  6  M.  &  W.  611. 
{g)  4  Drew.  866.  (r)  7  H.  L.  Gas.  124. 
(A)  10  H.  L.  Gas.  272.  (<)  9  Moo.  P.  C.  C.  825. 
(0  4  W.  R.  780.  (0  1  H.  &  C.  81. 

(ifc)  8  Drew.  610.  (11)  12  Moo.  P.  C.  C.  285. 

(0   26  L.  J.  N.  S.,  Ch.  746.  iy)  1  H.  &  C.  12. 

(x)  2  H.  ft  0.  985.  The  reporters  have  learnt  with  reference  to  this  case 
that  the  Commissioners  of  Inland  Rerenue  subsequently  forbore  to  press  for  the 
duty  to  which  the  decision  of  the  Court  of  Exchequer  adjudged  them  entitled,  in 
consequence  of  the  decision  in  Wallace  v.  The  Attorney-General,  L.  R.  1  Ch. 
App.  1,  oyemiling  the  case  of  Be  Wallop^s  Trust,  1  De  6.,  J.  &  S.  656,  so  far 
ms  it  applied  to  the  case  of  In  re  Capdeyielle. 

0^)  8  Macq.  854.  (bb)  2  Bos.  &  P.  226. 

(0  8  H.  ft  N.  594.  ice)  8  Hagg.  878. 

(aa)  8  Ves.  198. 
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Story's  Conflict  of  Laws,  (d)  Code  Civil,  (6)  Phillimore's  Law  of 
Domicile,  (c) 

February  28. 

The  Lord  Justice  Knight  Bruce,  —  Had  Mr.  Smith  been  in 
the  employ  of  the  government  in  India,  I  assume  from  tiie 

*  621    authorities  that,  to  say  the  *  least,  the  burden  would  have 

been  upon  those  asserting  that  his  domicile  remained  Scotch 
at  his  death  to  establish  that  assertion. 

But  he  never  was  in  the  service  or  employ  of  the  Indian  gorem- 
ment.  He  resided  in  India,  while  there,  for  the  mere  purpose  of 
his  private  business,  and  appeara  also  to  have  retained  tlie  wish 
and  intention  of  returning  finally  to  Scotland.  His  correspondence 
and  conduct  appear  to  prove  that  distinctly.  A  permanent  resi- 
dence in  India  seems  never  to  have  been  in  his  contemplation. 

It  appears  to  me  that  his  domicile  of  origin  was  never  lost  or 
intended  to  be  lost ;  and  that  the  conclusion  of  the  Master  of  the 
Rolls  was  right.  Some,  at  least,  of  Lord  Kingsdown's  observations 
in  advising  the  House  of  Lords  upon  the  case  of  Moorhonse  v. 
Lord  (i)  seem  especially  apposite  to  the  present  contention. 

The  Lord  Justice  Turner.  —  This  is  a  question  of  domicile,  as 
to  which  the  Master  of  the  Rolls  has  decided  that  Mr.  Smith  was 
domiciled  in  Scotland. 

I  concur  in  that  decision. 

The  point  principally  relied  upon  by  the  appellant  in  support  of 
his  contention  that  there  was  a  change  of  domicile  from  Scotland  to 
India  was  the  long  continued  residence  of  the  testator  in  the  latter 
country. 

But  nothing  is  better  settled  with  reference  to  the  law  of  domi- 
cile than  that  the  domicile  can  be  changed  only  animo  et  facto ^  and 
although  residence  may  be  decisive  as  to  the  factum^  it  can- 

*  622    not,  when  looked  at  with  reference  *  to  the  animus^  be  re- 

garded otherwise  than  as  an  equivocal  act.  The  mere  fact 
of  a  man  residing  in  a  place  dififerent  from  that  in  which  he -has 
before  domiciled,  even  although  his  residence  there  may  be  long 
and  continuous,  does  not  of  necessity  show  that  he  has  elected 
that  place  as  his  permanent  and  abiding  home.  He  may  have 
taken  up  and  continued  his  residence  there  for  some  special  pur- 

(a)  Section  41.  (c)  Page  13. 

(6)  Art.  102.  (d)  10  H.  L.  Gas.  291. 
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pose,  or  he  maj  have  elected  to  make  the  place  his  temporary 
home.  But  domicile,  although  in  some  of  the  cases  spoken  of  as 
^'  home,"  imports  an  abiding  and  permanent  home,  and  not  a  mere 
temporary  one.  The  eflTect  of  residence  or  domicile  is  well  explained 
by  Dr.  Lushington  in  his  very  able  judgment  in  Hodgson  t.  De 
JBeauchemej  (a)  and  I  entirely  agree  in  the  opinion  which  is  there 
expressed  upon  the  subject. 

In  considering  cases  of  this  description  it  must  be  borne  in  mind 
that  the  acquisition  of  a  new  domicile  involves  an  abandonment  of 
the  previous  domicile ;  and  in  order,  therefore,  to  effect  the  change, 
the  anirmis  of  abandonment,  or,  as  Lord  Cbanworth  has  strongly 
expressed  it,  (i)  the  intention  exuere  patriam  must  be  shown. 
Whether  this  intention  of  abandonment  may  not  be  inferred  from 
a  long  and  continuous  residence  alone,  in  a  case  in  which  there 
may  be  no  other  circumstances  indicative  of  the  intention,  is  a 
question  which  in  this  case  it  is  unnecessary  to  decide,  and  on 
which,  therefore,  I  give  no  opinion.  Such  a  case  can  very  rarely, 
if  ever,  occur. 

'In  the  course  of  the  argument  on  the  part  of  the  appellant, 
reliance  was  placed  on  the  cases  which  have  been  decided  as  to 
covenanted  servants  of  the  East  India  Company. 

*  But  there  are  considerations  connected  with  that  class  *  623 
of  cases  which  have  no  bearing  on  a  case  like  the  present. 

At  the  time  when  those  cases  were  decided  the  government  of 
the  East  India  Company  was  in  a  great  degree,  if  not  wholly,  a 
separate  and  independent  government,  foreign  to  the  government 
of  this  country ;  and  it  may  well  have  been  thought  that  persons 
who  had  contracted  obligations  with  such  government  for  service 
abroad  could  not  reasonably  be  considered  to  have  intended  to 
retam  their  domicile  here.  They  in  fact  became  as  much  estranged 
from  this  country  as  if  they  had  become  servants  of  a  foreign 
government. 

There  are  several  minor  circumstances  on  which  the  appellant 
alsa  relied ;  the  purchase  of  land  in  India  by  Mr.  Smith  when  he 
embarked  in  the  indigo  trade,  his  having  retained  his  house  in 
Calcutta  during  his  temporary  visit  to  this  country  in  1819,  and 
the  fact  of  his  having  been  described  as  *'  of  Calcutta ''  in  his  will 

(a)  12  Moo.  P.  C.  C.  286. 

(6)  Whidcer  «.  Hnme»  7  H.  L.  Cm.  124,  159 ;  Moorhouse  o.  Lord,  10  H. 
L.  Cas.  272,  288. 
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and  in  the  other  mstruments  which  he  executed  on  the  occasion 
of  that  visit. 

But  the  purchase  of  land  in  India  was  a  necessary  incident  of 
the  trade  in  which  Mr.  Smith  was  then  engaged.  His  retaining 
the  house  in  Calcutta  was  the  natural  consequence  of  his  intend- 
ing to  return  to  that  place,  and  the  description  of  him  in  his  will 
and  in  the  other  instruments  was  almost  necessary  for  the  purpose 
of  identifying  him.  These  circumstances,  therefore,  in  my  judg- 
ment, are  but  of  little  if  any  weight. 

Had,  then,  the  case  rested  here,  I  should  have  felt  scarcely  a 
doubt  upon  it,  but  any  possible  doubt  which  there  might  otherwise 
have  been  seems  to  me  to  be  wholly  removed  by  the  evidence  on 

the  part  of  the  respondents. 
*624  *It  appears  by  that  evidence  that  Mr.  Smith  was  the 
*  only  son  of  a  Scotch  laird,  and  the  proprietor  of  a  consider- 
able estate :  that  he  went  to  India  in  1805,  when  a  minor,  and  he 
did  not  attain  his  majority  till  1807 :  that  upon  the  death  of  his 
father  in  1814  he  became  entitled  to  the  surplus  proceeds  of  the 
sale  of  the  paternal  estate,  which  was  then  heavily  incumber^ : 
that  tlie  estate,  however,  remained  unsold ;  but  that  immediately 
upon  the  death  of  his  father  he  wrote  a  letter  to  his  mother,  indi- 
cating strongly  his  intention  of  ultimately  returning  to  Scotland  : 
that  in  1819  he  came  over  to  that  country,  and  during  his  resi- 
dence there  took  an  active  part  in  the  management  and  conduct  of 
the  estate ;  and  that  from  the  time  of  his  return  to  India  after 
this  visit  till  the  time  of  his  death  he  kept  up  a  constant  corre- 
spondence with  the  agents  of  the  estate,  in  the  course  of  which  he 
constantly  referred  to  his  return,  directed  different  parts  of  his 
estate  to  be  planted,  and  mentioned  his  intention  of  building  upon 
it :  that  he  remitted  money  to  be  applied  in  paying  off  the  charges 
upon  the  estate,  and  actually  purchased  an  adjoining  property; 
and  that  he  caused  himself  to  be  put  upon  the  roll  of  freeholders 
of  his  county.* 

^  See  In  re  Steer,  8  H.  &  N.  594  (Am.  ed.)  599,  note ;  Plammer  v.  BrandoDt 

5  Ired.  Eq.  190.  As  to  the  admissibility  of  letters  written  bj  a  party  whose 
domicile  is  in  question,  and  his  declarations  affecting  that  question,  see  Thorn- 
dike  V.  Boston,  1  Met.  242 ;  Kilburn  v.  Bennett,  3  Met.  199 ;  Cole  v,  Cheshire, 
1  Gray,  441 ;  Monson  v.  Palmer,  8  Allen,  552 ;  Wilson  v,  Terry,  9  Allen,  214 ; 
Reeder  v.  Holcomb,  105  Mass.  93 ;  Beason  o.  State,  34  Miss.  602 ;  Smith  v. 
Croom,  7  Florida,  81. 
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These  are  facts  which,  in  my  judgment,  conclusively  show  that 
Mr.  Smith,  so  far  from  having  abandoned  his  domicile  in  Scotland, 
which,  it  is  to  be  observed,  was  his  domicile  of  origin,  and  there- 
fore not  so  readily  to  be  considered  as  abandoned  as  an  acquired 
domicile,^  desired  at  all  times  to  retain  it. 

It  was  attempted  on  the  part  of  the  appellant  to  displace  the 
weight  of  this  evidence,  by  suggesting  that  Mr.  Smith  acquired  a 
domicile  in  India  before  1814,  and  thus  to  bring  the  case 
within  the  range  of  the  authorities  *  in  which  it  has  been    •  626 
held  that  a  domicile  cannot  be  resumed  by  intention  merely. 

But  I  see  no  foundation  for  this  suggestion.  The  evidence  shows 
that  there  was  correspondence  before  1814  of  similar  purport  to 
that  which  I  have  already  referred  to.  Besides,  there  could  have 
been  no  change  of  the  domicile  before  1807,  when  the  minority 
ceased;  and  the  interval  between  1807  and  1814  would,  in  my 
judgment,  have  been  too  short  to  have  operated  to  change  the 
domicile  in  the  absence  of  any  evidence  of  intention  to  change  it. 

This  appeal  appears  to  me  to  be  wholly  unfounded,  and  should, 
I  think,  be  dismissed,  with  costs. 


•HANMER  V.  CHANCE.  *626 

1865.    February  8,  9.    March  22.    Before  the  Lord  Chancellor  Lord  Wsstburt. 

The  first  Bection  of  the  Prescription  Act  (2  ft  3  Will.  4,  c.  71),  which  relates  to 
profits  h  prendre,  applies  only  to  cases  where  one  man  claims  by  custom, 
prescription,  or  grant,  some  profit  or  benefit  to  be  taken  or  enjoyed  from  or 
upon  the  land  of  another,  and  has  no  application  to  the  case  of  a  right  claimed 
by  a  copyholder  in  his  own  tenement  according  to  the  custom  of  the  manor. 

The  meaning  of  the  6th  section  of  the  Act  is,  that  no  presumption  or  inference 
in  support  of  the  claim  shall  be  derived  from  the  bare  fact  of  user  or  enjoy- 
ment for  less  than  the  prescribed  number  of  years. 

But  where  there  are  other  circumstances  in  addition,  the  statute  does  not  take 
away  from  the  fact  of  enjoyment  for  a  shorter  period  its  natural  weight  as 
evidence,  so  as  to  preclude  a  jury  from  taking  it  along  with  other  circum- 
stances into  consideration  as  evidence  of  a  grant. 

Customary  rights  of  copyhold  tenants  differ  from  prescriptive  rights ;  the  former 


^  See  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  441 ;  Bell  r.  Kennedy,  L.  R.  1  H. 
L.  Sc  807 ;  Fifst  Nat.  Bank  New  Haven,  86  Conn.  851. 
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are  usages  which  apply  to  a  number  of  persons  in  a  certain  district  or  locality, 
but  prescriptive  rights  are  claimed  by  one  or  more  person  or  persons  as 
existing  in  themselves  or  their  ancestors,  or  as  attached  to  a  particular 
estate. 

The  law  has  laid  down  no  rule  as  to  the  extent  of  evidence  which  is  required  to 
establish  a  custom,  or  from  which  the  presumption  or  inference  of  the  fact  of 
a  custom  may  be  rightly  drawn.  It  is  the  province  of  a  jury  to  draw  these 
conclusions  of  fact. 

Circumstances  under  which  the  Court  sitting  as  a  jury  found  the  existence  of  a 
custom  in  a  copyhold  manor  authorizing  the  tenants  thereof  to  dig  for  and 
get  sand,  sandstone,  gravel,  and  clay  from  their  respective  tenements,  and  to 
cart  and  carry  away  the  same  on  to  other  lands,  and  to  use  or  sell  the  same 
either  on  or  off  the  manor  without  license  from  the  lord. 

There  must  be  one  rule  applicable  to  ecclesiastical  persons  as  well  as  to  lay  when 
the  question  is  whether  rights  belonging  to  them  have  or  have  not  been  lost 
by  negligence. 

This  was  an  appeal  by  Messrs.  Chance,  the  principal  defendants, 
from  the  grant  by  the  Vice-Chancellor  Sir  William  Page  Wood 
at  the  hearing  of  the  cause  of  a  perpetual  injunction  to  restrain 
them  from  digging,  raising,  or  carrying  away,  or  from  causing  or 
ordering  or  consenting  to  the  digging,  raising,'or  carrying  away  by 
any  other  persons  or  person,  of  any  sand  from  or  out  of  two  closes 
of  land  held  by  them  as  copyholders  of  the  manor ;  with  ancillary 
relief. 

The  principal  respondent,  Sir  John  Hanmer,  whose  suit  this  was, 
was  the  owner  in  fee  and  lord  of  the  manor  of  Leighton 
*  627  Buzzard,  in  Bedfordshire,  having  as  lessee  *  thereof  under 
the  dean  and  canons  of  Windsor,  purchased  in  1863  the 
reversion  from  the  Ecclesiastical  Commissioners,  in  whom,  as  rep- 
resenting the  dean  and  canons,  it  had  vested. 

The  appellants  were  copyholders  of  the  manor,  having  purchased 
their  tenements  in  1842. 

The  facts  of  the  case  sufficiently  appear  from  the  Lord  Chancel- 
lor's judgment. 

The  Attorney- Qeneral  (Sir  Roundell  Palmer),  Mr.  CHffard^ 
and  Mr.  Walford,  for  the  principal  respondent,  and  Mr.  Decimtu 
SturgeSj  for  defendants  in  the  same  interest  as  the  principal  respon- 
dent, in  support  of  the  decree  in  the  Court  below,  relied  upon 
Bailey  v.  Appleyard,  (a)     They  further  contended  that  the  custom 

(a)  8  Ad.  &  E.  161. 
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alleged  by  the  appellants  was  bad ;  and  that  the  late  lords  of  the 
manor,  being  ecclesiastical  persons,  were  not  bound  to  be  so  vigi- 
lant in  looking  after  their  rights  as  laymen. 

Sir  Hugh  Cairns  and  Mr.  Sargeant,  for  the  appellants,  distin- 
guished Bailey  y.  Appleyard.  (a)  They  defended  the  validity  of 
the  custom  alleged  by  them ;  and  further  contended  that  the 
appellant  while  tenant  only  of  the  manor  was  bound  to  be  vigilant 
in  looking  after  the  rights  of  the  lords  of  the  manor. 

The  Bishop  of  Winchester  v.  Knight^  (J)  The  Marquis  of  Salis- 
bury V.  Q-laditoney  (c)  Q-atewardCs  CasSy  (d)  Clayton  v.  Corby,  (e) 
The  Attorney-  General  v.  MathiaSj  (^)  Daniel  v.  Norths  (A) 
Bright  v.  Walkery  (i)  *  Wood  v.  Veal^  (i)  Papendick  v.  *  628 
Bridgwater^  (Z)  Murgatroyd  v.  Bobinsonj  (t»)  2%e  King  v. 
Jolliffe,  (n)  Jenkins  v.  Harvey ^  (o)  Doe  v.  Sisson^  (p)  Hoe  v.  Jef' 
feryy  (j)  Blewett  v.  Tregonning^  (r)  Co.  Litt.,  («)  were  also  re- 
ferred to. 

The  Attorney- General^  in  reply. 

March  22. 

The  Lord  Chancellor.  —  The  plaintiff  is  the  lord  of  the  manor 
of  Leighton  Buzzard.  The  defendants  are  some  of  the  copyhold 
tenants  of  the  manor. 

The  plaintiff's  case  is  that  which  is  thus  stated  in  the  8th  and 
9th  paragraphs  of  his  bill :  — 

*'  There  is  a  stratum  of  valuable  silver  vitreous  sand  which  runs 
urfder  some  of  the  copyhold  lands  held  of  the  manor  of  Leighton 
Buzzard,  and  which  passes  under  the  several  before-mentioned 
closes  of  land.  There  is  not  any  custom  of  the  manor  authorizing 
the  copyhold  tenants  of  the  manor  to  open  mines  or  quarries  upon 

(a)  8  A.  &  £.  161.  (0   6  E.  ft  B.  166. 

(6)  1  P.  Wdm.  406.  (m)  7  £.  A  B.  891. 

(c)  9  H.  L.  Cas.  692.  (f»)  2  B.  &  C.  54. 

Id)  6  Rep.  59  b ;  Cro.  Jac.  152.  (o)  1  C.  M.  &  R.  877. 

(e)  5  Q.  B.  415.  (p)  12  East,  62. 

(g)  4  K.  &  J.  579.  (g)  2  M.  &  SeL  92. 

(h)  11  East,  872.  (r)  8  A.  &  £.  554. 

(0   1  C,  M.  &  R.  21L  (s)  Page  626. 
(k)  5  B.  &  Aid.  454. 
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the  lands  held  by  them  as  sach  copyhold  tenants,  or  to  dig  and 
carry  away  the  soil  thereof,  or  the  sand,  clay,  gravel,  or  minerals 
under  the  same." 

The  defendants'  case  is  that  which  is  thus  stated  in  the  8th 
paragraph  of  their  answer :  — 

^'  There  is  a  custom  of  the  said  manor  authorizing  all 
*  629  *  the  copyhold  tenants  of  the  same  to  dig  for  and  get  sand, 
sandstone,  gravel,  and  clay  from  their  respective  tenements 
held  of  the  said  manor,  and  to  cart  and  carry  away  the  same  on  to 
other  lands  holden  or  not  holden  of  the  said  manor,  and  to  use  or 
sell  the  same  either  on  or  off  the  said  manor  without  license  from 
the  lord  thereof,  and  without  making  any  payment  in  resp>ect  of 
the  said  sandstone,  gravel,  or  clay  so  carted  or  carried  away,  used 
or  sold." 

The  question  therefore  is  one  of  fact. 

The  Vice-chancellor  offered  an  issue  to  the  parties  to  be  tried 
before  a  jury,  which  was  declined,  and  his  Honor  therefore  tried 
the  cause  as  a  jury  would  do. 

The  white  vitreous  sand  to  which  the  suit  relates  is  a  valuable 

■ 

article  of  commerce,  and  has  been  greatly  in  demand  of  late  years 
for  the  manufacture  of  glass. 

The  evidence  does  not  carry  back  the  practice  of  digging  for 
this  particular  sand  within  the  manor  more  than  twenty-seven 
years  before  the  filing  of  the  bill.  The  Vice-chancellor  held  the 
evidence  to  be  insufiicient  to  prove  a  custom,  and  his  Honor  is 
stated  to  have  ruled  that  although  there  was  very  considerable 
evidence  of  the  digging  of  this  vitreous  sand  to  a  very  large 
extent  for  the  last  twenty-^seven  years,  yet  that  a  custom  of  this 
nature,  according  to  the  case  of  Bailey  v.  Appleyard^  (a)  which 
his  Honor  thought  was  on  all-fours  with  the  present  case,  must 
clearly,  under  the  Act  2  &  3  Will.  4,  c.  71,  commonly  called 
*680'  the  Prescription  Act,  (6)  be  proved*  for  thirty  years,  or 

(a)  8  A.  &  E.  161. 

(6)  The  sections  of  this  Act  referred  to  by  the  Lord  Chancellor  in  his  judg- 
ment are,  so  far  as  they  are  material,  respectively  as  follows :  — 

Sect.  1.  .  .  .  **No  claim  which  may  be  lawfully  made  at  the  common  law, 
by  custom,  prescription,  or  grant,  to  any  right  -of  common  or  other  profit  or 
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else  all  the  evidence  up  to  any  time  short  of  that  period  was 
of  no  avail  in  establishing  the  custom.  And  his  Honor  came 
to  the  conclusion  that  as  regards  the  vitreous  sand,  which  is  the 
subject  of  the  greater  part  of  the  evidence  in  the  case,  it  was  clear 
that  the  evidence  could  not  be  sufficient. 

With  great  respect  to  his  Honor  there  seems  to  be  some  error 
in  this  part  of  the  judgment. 

First,  the  question  in  the  cause  is,  not  as  to  a  custom  to  dig  and 
sell  this  particular  sand,  but  as  to  a  custom  for  copyholders  to  get 
and  sell  sand,  gravel,  and  clay  from  within  their  own  copyhold 
lands  held  of  the  manor;  and  therefore  the  evidence  as  to  the  fact 
of  this  particular  sand  having  been  dug  and  sold  in  large  quanti- 
ties during  the  last  twenty-seven  years  was  part  only  of  the 
larger  body  of  evidence  adduced  to  prove  a  custom  for  *  the  *  681 
copyholders  to  dig  and  sell  sand  generally,  which  would 
include  the  right  to  dig  and  sell  this  particular  sand. 

And,  secondly,  it  is  clear  on  the  language  of  Ihe  Prescription 
Act,  and  has  been  so  settled  by  decision,  that  the  1st  section, 
which  relates  to  profits  d  prendre,  applies  only  to  cases  where  one 
man  claims  by  custom,  prescription,  or  grant,  some  profit  or  benefit 
to  be  taken  or  enjoyed  from  or  upon  the  land  of  another ;  and  has 
no  application  to  the  case  of  a  right  claimed  by  a  copyholder  in 
his  own  copyhold  tenement  according  to  the  custom  of  the  manor. 

With  respect  to  the  6th  section  of  the  statute,  the  meaning 
seems  to  be  that  no  presumption  or  inference  in  support  of  the 
claim  shall  be  derived  from  the  bare  fact  of  user  or  enjoyment  for 

benefit  to  be  iaken  and  enjoyed  from  or  upon  any  land  of  oar  sorereign  lord  the 
King,  his  heirs  or  successors,  or  any  land  being  parcel  of  the  Duchy  of  Lancaster 
or  of  the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  person,  or  body 
corporate,  except  such  matters  and  things  as  are  herein  specially  provided  for, 
and  except  tithes,  rent,  and  services,  shall,  where  such  right,  profit,  or  benefit 
shall  have  been  actually  taken  and  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  thirty  years,  be  defeated  or  destroyed 
by  showing  only  that  such  right,  profit,  or  benefit  was  first  taken  or  enjoyed  at 
any  time  prior  to  such  period  of  thirty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated.*^ 

Sect.  6.  .  .  .  **  In  the  several  cases  mentioned  in  and  provided  for  by  this 
Act,  no  presumption  shall  be  allowed  or  made  in  favour  or  support  of  any  claim 
upon  proof  of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for  any 
less  period  of  time  or  number  of  years  than  for  such  period  or  number  men- 
tioned in  this  Act  as  may  be  applicable  to  the  case  and  to  the  nature  of  the 
claim /^ 

[  483  ] 


*  631  CASES  IH  CHANCERY. 

less  than  the  prescribed  number  of  years ;  but  where  there  are 
other  circumstances  in  addition,  the  statute  does  not  take  away 
from  the  fact  of  enjoyment  for  a  shorter  period  its  natural  weight 
as  evidence,  so  as  to  preclude  a  jury  from  taking  it,  along  with 
other  circumstances,  into  consideration  as  evidence  of  a  grant. 

Customary  rights  of  copyhold  tenants  differ  from  prescriptive 
rights.  The  former  are  usages  which  apply  to  a  number  of  per- 
sons in  a  certain  district  or  locality,  but  prescriptive  rights  are 
claimed  by  one  or  more  person  or  persons  as  existing  in  them- 
selves and  their  ancestors,  or  as  attached  to  a  particular  estate. 

When  the  supposed  obstacle  from  the  Prescription  Act  is  removed 

there  seems  to  be  but  little  difficulty  in  the  case. 

*  632       *  On  the  part  of  the  defendants  a  considerable  body  of 

evidence  in  support  of  the  alleged  custom  has  been  adduced, 

and  it  has  not  been  met  by  any  counter-evidence  on  the  part  of  the 

plaintiff. 

First,  as  to  the  vitreous  sand,  Mr.  Chance,  a  glass  manufact- 
urer, proves  that  in  the  years  1836, 1837,  and  1838,  he  and  his 
partners  bought  upwards  of  1000  tons  of  this  sand  from  one  of 
the  copyholders  of  the  manor,  and  that  they  afterwards  bought 
his  copyhold  for  the  sole  purpose  of  getting  this  sand,  and  that 
between  1842  and  1858  upwards  of  50,000  tons  had  been  dug  and 
taken  away  by  them  from  the  land  so  bought. 

A  gentleman  named  Adams,  who  has  resided  or  held  property 
within  the  manor  for  the  last  fifty-five  years,  and  has  been  a  copy- 
holder  for  the  last  twenty-eight  years,  proves  that  for  the  last 
twenty  years  he  has  raised  and  sold  sand  from  his  copyhold  tene- 
ment in  considerable  quantities ;  and  he  deposes  that  it  has  always 
been  generally  reputed  that  the  copyholders  of  tlie  manor  had  the 
right  of  digging  sand  and  gravel  from  their  respective  copyholds, 
and  of  carrying  away  the  same  as  they  might  think  proper.  He 
furtlier  states  that  no  royalty  has  ever  been  paid  to  the  lord  or 
license  obtained  from  him  for  any  such  acts. 

The  next  witness,  a  Mr.  Dumpleton,  a  tradesman  at  Leighton 
Buzzard,  proves  that  he  has  been  a  copyholder  of  the  manor  for 
the  last  forty-seven  years,  and  that  it  has  been  the  custom  of  the 
manor  ever  since  he  was  first  acquainted  with  it  for  the  copy- 
holders thereof  to  dig  sand,  sandstone,  and  gravel  from  their  copy- 
holds within  the  manor,  and  to  carry  away  the  same  as  tliey 
pleased  ;  and  that  almost  ever  since  he  had  been  such  copyholder, 
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he  had  known  large  quantities  of  Band  to  have  been  dug 
*  from  time  to  time  from  the  copyholds,  and  removed  from  *  633 
the  manor.  The  witness  then  deposes  to  tlie  fact  that  he 
himself  had  from  time  to  time  during  the  last  thirty  years  had 
considerable  quantities  of  sand  and  sandstone  dug  out  of  a  garden 
belonging  to  him,  and  being  part  of  the  copyholds  of  the  manor  ; 
and  that  he  had  also  dug  gravel  in  large  quantities  from  a  copyhold 
close  within  the  manor,  and  sold  it  to  the  surveyors ;  and  that  he 
knew  that  a  great  deal  of  gravel  got  from  copyhold  lands  of  the 
manor  had  for  many  years  been  sent  from  Leighton  Buzzard  to 
other  places. 

Tliere  are  several  other  witnesses  whose  testimony  is  not  open  to 
any  remark,  and  who  also  prove  that  sand,  sandstone,  gravel,  and 
clay  have  been  for  many  years  openly  dug  and  raised  from  their 
copyhold  tenements  by  the  copyholders,  and  sold  and  carried  away 
from  the  manor. 

There  are  also  several  witnesses  who  prove  the  general  reputa- 
tion within  the  manor,  that  the  copyholders  had  the  right  of  dig- 
ging and  carrying  away  of  sand  from  their  tenements. 

None  of  these  witnesses  were  cross-examined  by  the  plaintiff, 
nor  did  he  desire  to  have  them  personally  examined  before  the 
Vice-Chancellor. 

It  can  hardly  be  said  that  there  is  any  counter-eyidence  on  the 
part  of  the  plaintiff. 

The  present  deputy  steward  of  the  manor  is  not  called  by  him. 

His  solicitor,  Mr.  Joneis,  a  gentleman  resident  in  London,  and 
who  is  the  present  steward  of  the  manor,  states  that  from 
his  knowledge  of  the  manor  and  the  customs  *  of  the  same,  *  684 
he  verily  believes  that  there  is  not  any  custom  of  the  manor 
authorizing  the  copyhold  tenants  to  open  mines  or  quarries  upon 
their  copyholds,  nor  to  dig  and  carry  away  the  soil  thereof,  or  the 
sand,  clay,  gravel,  or  minerals  under  the  same. 

The  belief  of  this  witness  is  immaterial,  for  the  facts  on  which 
it  is  founded  are  not  stated ;  and  further,  the  custom  which  the 
witness  does  not  believe  to  exist  is  not  the  custom  stated  by  the 
defendants. 

In  addition,  there  is  the  evidence  of  a  solicitor  who  assisted  a 
former  steward  of  the  manor,  and  who  deposes  that  he  never  heard 
of  the  alleged  custom  authorizing  the  copyholders  to  dig  from  their 
copyhold  tenements  either  sand,  gravel,  sandstone,  or  clay. 
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There  is  also  the  evidence  of  the  chapter  clerk  of  the  dean  and 
canons  of  Windsor,  the  late  owners  of  the  manor,  who  deposes 
that  he  has  never  been  aware  of  any  alleged  custom  or  other  claim 
on  the  part  of  the  copyholders  of  the  manor  tending  to  abridge  the 
right  of  the  lords  of  the  manor  for  the  time  being  to  Uie  soil 
thereof,  and  that  in  the  recent  sale  to  the  plaintiff  the  mines  and 
minerals  within  the  manor  were  taken  into  account  in  fixing  the 
value  and  price  to  be  paid. 

Similar  evidence  is  given  by  the  land  agent  and  land  surveyor 
employed  by  the  dean  and  canons  in  their  recent  sale  to  the  plain- 
tiff. 

In  addition,  evidence  was  given  by  the  plaintiff  from  the  court- 
rolls  of  six  presentments  made  by  the  homage  of  a  Court  holden 
on  the  27th  June,  1709,  of  which  the  first  five  relate  expressly  to 
the  common  heath  and  commonable  places  within  the  manor, 
*  635  and  tlie  sixth  was  *  in  these  words :  "  Item  ;  We  order  that 
no  person  or  persons  shall  dig  any  clay  or  sand  within  this 
manor  to  sell,  excepting  upon  a  piece  of  ground  called  Lamsey, 
unless  it  be  for  the  use  of  the  inhabitants  of  Leighton  Buzzard  and 
Heath  and  Beach,  upon  pain  to  forfeit  and  pay  to  the  lord  of  this 
manor  for  every  default  IZ.  19«.  lid.,"  — which  is  the  same  pen- 
alty as  that  imposed  for  each  of  the  five  previously  described  tres- 
passes on  the  common  heath.  The  defendants  contended,  and  I 
think  rightly,  that  the  sixth  presentment,  like  the  rest,  applied 
only  to  the  common  heath  and  commonable  places  within  the 
manor.  It  is  proved  by  the  defendants,  as  might  be  inferred  from 
the  entry,  that  the  piece  of  ground  called  Lamsey  was  at  this  time 
part  of  the  waste  of  the  manor.  If,  therefore,  these  entries  relate, 
as  I  think  they  do,  to  the  waste  or  commonable  places  only  of  the 
manor,  they  appear  to  me,  in  conjunction  with  the  oral  testimony, 
to  support  the  conclusion  that  the  right  of  the  copyholders  to  dig 
sand  and  clay  within  their  own  tenements  was  not  disputed. 

The  Yice-Ghancellor  appears  to  have  been  much  influenced  in 
his  opinion  by  the  extent  of  the  manor  and  the  insufiiciency  of  the 
defendants'  evidence  to  prove  a  custom  extending  over  so  large  a 
district.  But  the  custom  of  digging  would  be  exercised  only  where 
the  veins  or  beds  of  sand,  gravel,  and  clay  are  found,  and  there  is  no 
evidence  that  they  exist  generally  throughout  the  manor. 

The  law  has  laid  down  no  rule  as  to  the  extent  of  evidence 
which  is  required  to  establish  a  custom,  or  from  which  the  pre- 
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samption  or  inference  of  the  fact  of  a  custom  may  be  rightly 
drawn.    It  is  the  proyince  of  a  jury  to  draw  these  conclnsions  of 
fact,  but  in  several  reported  cases  the  Courts  have  refused 
to  disturb  the  verdicts  of  *  juries  as  to  a  custom  in  a  manor    *  686 
even  when  founded  on  very  slender  evidence. 

Thus  in  Doe  v.  Mason,  (a)  a  single  admittance  to  a  copyhold 
was  evidence  to  prove  the  custom  of  a  manor  for  lands  to  descend 
to  the  youngest  nephew  ;  and  although  there  was  evidence  to  the 
contrary  from  a  presentment  of  the  homage  entered  on  the  court- 
roll,  the  Court  of  Common  Pleas  refused  a  new  trial.  So  in  the 
case  of  Boe  v.  Jeffery,  (V)  a  single  instance  of  a  surrender  in  fee  by 
tenant  in  special  tail  of  a  copyhold  estate  was  considered  evidence 
sufficient  to  prove  a  custom  within  the  manor  to  bar  entails  by 
surrender,  although  there  was  proof  of  the  fact  of  a  recovery  hav- 
ing been  suffered  at  an  earlier  period  by  a  tenant  in  tail  to  bar  the 
entail,  and  it  was  said  by  Lord  Ellenbobouqh,  tliat  although  it  is 
true  that  one  act  undisturbed  does  not  make  a  custom,  yet  it  will 
be  evidence  of  a  custom  ;  and  Mr.  Justice  Le  Blanc  said,  it  was  a 
fact  on  which  it  was  competent  for  a  jury  to  find  such  a  custom. 
Tliere  are  other  decisions  to  the  same  effect. 

I  cannot  therefore  concur  with  the  Vice-Chancellor  in  his  opin- 
ion of  the  insufficiency  of  the  evidence  in  the  present  case  ;  and 
sitting  as  a  jury  I  feel  bound  to  give  effect  to  it  and  to  accept  it, 
being  wholly  uncontradicted,  as  sufficient  evidence  of  the  alleged 
custom. 

The  acts  of  the  copyholders  have  been  open  and  notorious,  and 
it  is  hardly  to  be  supposed,  if  there  was  no  custom,  that  they 
would  have  remained  unchallenged  by  the  lord,  inasmuch  as  if 
unwarranted  they  would  have  formed  a  cause  of  forfeiture  by  the 
copyholders  of  their  tenements,  and  the  lord  therefore  has 
always  had  the  *  strongest  interest  to  take  advantage  of  the  *  687 
acts  done.  This  raises  a  very  strong  presumption  against 
the  lord,  and  would  render  even  slight  evidence  of  a  cogent  char- 
acter. 

I  cannot  listen  to  the  suggestion  that  the  late  lords  of  the  manor 
were  ecclesiastical  persons,  and  negligent  of  their  rights.  There 
must  be  one  rule  applicable  to  the  ecclesiastical  person  as  well  as 
to  the  lay. 

(a)  8  WiUon,  63.  (fi)  2  M.  &  Sel.  92. 
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In  the  present  case  I  am  of  opinion,  that  a  jnrj  would  be  not 
only  warranted  but  bound  upon  the  evidence  of  the  defendants  to 
find  in  favour  of  the  custom,  and  I  must,  therefore,  reverse  the 
decree  of  the  Vice-Chancellor,  and  dismiss  the  bill,  with  costs. 


*638   *CHINNOCK  v.  THE  MARCfflONESS  OF  ELY. 

1865.    February  4,  11.    March  22.    Before  the  Lord  Chancellor  Lord  West- 

BITRT. 

An  intended  vendor  of  freehold  property  who  had  bought  under  stringent  special 
conditions  instructed  her  solicitor,  in  conformity  with  his  own  advice,  to 
sell  the  property  subject  to  the  same  or  similar  conditions  as  or  to  those 
under  which  she  had  bought.  Acting  under  this  limited  authority,  the 
solicitor  gave  the  necessary  instructions  by  letter  to  a  house  agent,  whom 
at  a  personal  interview  on  the  same  day  he  expressly  forbade  to  sign  any 
thing,  saying  that  any  contract  would  have  to  be  prepared  by  the  solicitor's 
firm.  An  intended  purchaser,  by  letter  handed  to  the  agent,  agreed  to 
give  the  price  which  the  agent  was  authorized  to  accept  (not,  however, 
simply  accepting  the  terms  of  the  prior  letter),  and  at  the  same  time 
requested  an  acceptance  of  this  offer  by  the  agent  in  writing,  a  request  to 
which  the  agent  declined  to  accede,  giving  as  his  reason  the  prohibiticm 
under  which  he  was  from  entering  into  any  contract.  The  intended  vendor 
at  this  stage  of  the  proceedings  repented  of  her  intention  to  sell,  but  was 
willing  to  proceed  if  the  solicitor  was  of  opinion  that  she  could  not  honour- 
ably recede.  A  personal  interview  having  taken  place  between  him  and 
the  intended  purchaser,  who  declined  to  give  up  the  intended  purchase,  the 
solicitor  wrote  to  the  intended  purchaser  a  letter  saying  that  his  firm  were 
instructed  to  proceed  with  the  sale,  and  adding  that  the  draft  contract  was 
being  prepared,  and  would  be  forwarded  for  approval.  Disputes  having 
subsequently  arisen,  and  the  intended  purchaser  having  filed  a  bill  for 
specific  performance:  Hdd^  reversing  the  decision  of  the  Court  below, 
that,  — 

1.  At  the  date  of  the  letter  of  the  intended  purchaser  to  the  agent  no  contract 

was  in  existence,  and  that  that  letter,  coupled  with  the  prior  letter  of  the 
solicitors  to  him,  did  not  amount  to  a  suflicient  memorandum  in  writing  of 
the  terms  of  a  contract. 

2.  The  letter  of  the  solicitors  to  the  intended  purchaser  was  no  recognition  of 

the  fact  that  there  had  been  a  complete  sale,  and  did  not  amount  to  an 
acceptance  of  the  terms  stated  by  the  intended  purchaser  in  his  letter  to 
the  agent,  but  merely  to  either  a  conditional  acceptance  of  the  intended 
purchaser's  terms,  subject  to  a  draft  contract  being  agreed  to,  or  an 
expression  of  willingness  to  continue  the  interrupted  negotiation,  and  for 
that  purpose  to  prepare  a  form  of  agreement. 
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8.  If  the  letter  of  the  solicitors  to  the  intended  purchaser  had  had  the  effect 
which  the  Court  decided  that  it  had  not,  it  would  not  have  been  binding 
on  the  intended  vendor,  as  being  beyond  the  authority  rested  by  her  in 
her  solicitor. 

An  agreement  is  the  result  of  the  mutual  assent  of  two  parties  to  certain  terms : 
and  if  it  be  clear  that  there  is  no  coiuensuSf  what  may  have  been  written 
or  said  becomes  immateriaL 

Aj  soon  as  the  fact  is  established  of  the  final  mutual  assent  of  the  parties  to 
certain  terms,  and  those  terms  are  evidenced  by  any  writing  signed  by  the 
party  to  be  charged  or  his  agent  lawfully  authorized,  there  exist  all  the 
materials  which  this  Court  requires  to  make  a  legally  binding  contract.^ 

But  where  to  a  proposal  or  offer  an  assent  was  given  subject  to  a  provision  as  to 
a  contract :  Hddf  that  the  stipulation  as  to  the  contract  was  a  term  of  the 
assent,  and  there  was  no  agreement  independent  of  that  stipulation.' 

This  was  an  appeal  by  the  defendant  from  a  decision  of  the 
Vice-Chancellor  Sir  William  Page  Wood,  whereby  his  Honor  at 
the  hearing  of  the  cause  decreed  with  costs  the  specific  per- 
formance by  the  appellant  of  *  an  agreement  contained  in    *  639 
certain  letters  of  the  11th  and  19th  of  November,  1863, 
herein  after  more  particularly  referred  to. 

The  case  in  the  Court  below  is  reported  in  the  2d  yolume  of 
Messra.  Hemming  &  Miller's  Reports,  (a) 

From  the  Lord  Chancellor's  judgment  and  from  the  report  just 
referred  to  the  facts  of  the  case,  as  also  the  scope  of  the  arguments, 
will  be  seen. 

Mr.  Bolty  Sir  Hugh  CaimSj  and  Mr.  Fry  appeared  for  the  re- 
spondent, the  plaintiff  in  the  suit,  and 

Mr.  Q-.  M.  CHffard  and  Mir.  W.  Barber,  for  the  defendant,  the 
appellant. 

In  addition  to  such  of  the  authorities  referred  to  in  the  Court 
below  as  were  again  referred  to  on  the  appeal ;  viz.,  —  Ridgway 
V.  Whartan,!^  (6)  Honeyman  v.  Marryatt,  (c)  Stratford  v.  Bos- 
worthy  (d)  Kennedy  v.  Lee,  (e)  Fowle  v.  Freeman,  (jg)  and  Thomas 
V.  Bering,  (Ji)  —  reference  was  made  to  Heyworth  v.  Knight,  (i) 

(a)  Page  220.  (<Q  2  V.  &  B.  841.      (A)  1  Keen,  729. 

(6)  6  H.  L.  Cas.  238.      (e)   S  Mer.  441.  (t)   17  C.  B.  (N.  S.)  298. 

(c)  6  H.  L.  Cas.  112.      (flr)  9  Ves.  361. 

1  See  1  Dart  V.  &  P.  (4th  £ng.  ed.)  211. 

'  See  Ruminens  v.  Robins,  3  De  6.,  J.  &  S.  88;  Potts  v.  Whitehead,  6  C. 
E.  Green  (N.  J.),  66,  68;  8.  C,  8  C.  E.  Green,  612;  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  132  and  n.  (d) ;  1  Chitty  Contr.  (11th  Am.  ed.)  16,  16. 
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Wood  v.    Midffley,  (a)    The   South    Wales  Railway  Company  v. 
WytheSy  (6)  and  The  Duke  of  Beaiiffori  v.  Neeld.  ((?) 

The  Lord  Chancellor  reserved  his  judgment. 

March  22. 

The  Lord  Chancellor.  —  The  defendant  the  Marchioness  of 
Ely  purchased,  in  tlie  year  1856,  the  freehold  hous,e  which 

*  640    is  the  subject  *  of  this  suit,  under  very  special  conditions 

of  sale,  which  made  it  impossible  for  her  to  sell  again  with 
safety,  unless  she  sold  subject  to  the  same  or  similar  stipulations. 

Accordingly  when,  in  the  month  of  November,  1868,  the  defend- 
ant became  desirous  of  selling  tlie  house,  her  solicitor  Mr.  Leth- 
bridge  advised  her,  that  as  she  had  purchased  subject  to  special 
conditions,  any  contract  for  the  sale  of  the  property  into  which 
she  might  enter  ought  to  be  prepared  by  himself  as  her  professional 
adviser.  Mr.  Lethbridge  states  in  his  affidavit  that  having  acted 
professionally  for  the  defendant  when  she  purchased  the  property, 
he  was  well  aware  that  she  had  purchased  under  special  stipula- 
tions, and  that  a  similar  contract  would  be  necessary  to  protect 
her  from  difficulty  and  expense.  The  defendant  states  in  her 
answer  to  the  same  effect ;  namely,  thiit  in  the  month  of  November, 
1863,  being  desirous  of  selling  the  house  and  stabling,  she  in- 
structed her  solicitors  Messrs.  Lethbridge  &  Mackrell  to  sell  the 
same  for  10,000/.,  subject  to  the  stipulations  and  conditions  under 
which  she  had  purchased  the  same. 

Mr.  Lethbridge  therefore  received,  under  his  own  advice,  this 
8f)ecial  and  limited  authority,  and  it  is  clear  that  he  was  not 
authorized,  and  that  he  never  could  have  intended,  to  enter  into 
any  contract  of  which  the  special  stipulations  and  conditions  did 
not  constitute  a  part. 

Acting  under  this  authority,  Mr.  Lethbridge,  on  the  7th  Novem- 
ber, 1868,  wrote  and  sent  a  letter  to  Mr.  Edwin  Smith,  a  house 
agent,  which  was  in  these  words :  — 

♦  641  •  "  25  Abmgdon  Street,  London,  S.  W. 

"  7th  November,  1868. 

"  9  Prince's  Gate. 
"  Dear  Sir,  —  We  have  received  instructions  from  the  Mai> 

(a)  5  De  6.,  M.  &  6. 41.  (c)  12  01.  &  Fin.  248. 

(6)  5  De  O.,  M.  &  6.  880. 
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chioiiess  of  Ely  to  employ  you  in  selling  her  house  by  private  con- 
tract, provided  such  sale  is  effected  on  or  before  the  1st  day  of 
March  next.  The  price  to  be  10,000Z.  Possession  to  be  given  on 
the  1st  of  April,  1864,  when  the  purchase  is  to  be  completed,  and 
your  fee  for  selling  to  be  1002.,  and  this  sum  to  include  all  ex- 
penses. Lady  Ely  is  possessed  of  the  freehold  of  these  premises. 
Her  ladyship  will  have  no  objection  to  let  this  house  furnished  to 
a  respectable  tenant  at  a  reasonable  rent  from  the  23d  instant  to 
the  1st  of  March  next. 

"  We  are,  dear  Sir,  yours  truly, 

''  Lgthbridoe  &  Mackrell." 

On  the  same  day  Mr.  Lethbridge  had  a  personal  interview  with 
Mr.  Edwin  Smith,  and  then  expressly  told  him  that  he  (Mr.  Smith) 
was  not  to  enter  into  any  contract  for  the  sale  of  the  house  and 
premises,  for  that  he  (Mr.  Lethbridge)  could  only  advise  the  de- 
fendant to  sell  subject  to  conditions  similar  to  those  under  which 
she  had  purchased  the  property.  This  is  Mr.  Lethbridge's  evi- 
dence, and  it  is  confirmed  by  Mr.  Smith,  whose  affidavit  is  in  these 
words :  —  "  Shortly  after  the  receipt  of  this  letter  "  (he  is  speaking 
pf  that  of  tlie  7th  November,  1863),  '^  I  had  an  interview  with  Mr. 
Lethbridge,  who  expressly  told  me  I  was  not  to  sign  any  thing,  for 
that  any  contract  for  the  sale  of  tlie  property  would  have  to  be 
prepared  by  Messrs.  Lethbridge  &  Mackrell." 

From  these  statements  two  things  are  plain,  —  First,  that  Mr. 
Smith  had  no  authority  to  make  any  final  agreement.  His 
office  was  to  exhibit  the  terms  on  which  *  the  defendant  *  642 
proposed  to  sell,  to  receive  any  offers  or  proposals,  and  to 
transmit  them  to  the  solicitor  and  agent  of  the  defendant.  Sec- 
ondly, it  is  plain  that  Mr.  Lethbridge  was  anxious  from  the  begin- 
ning to  keep  within  the  limits  of  his  authority,  and  to  take  care 
that  the  defendant  should  not  be  bound  by  any  agreement  which 
did  not  include  the  special  stipulations  which  were  necessary  for 
her  security. 

The  letter  of  Messrs.  Lethbridge  &  Mackrell  of  tlie  7th  Novem- 
ber was  read  by  Mr.  Smith  to  Mr.  Galsworthy,  the  partner  of  the 
plaintiff;  and  on  the  11th  November,  1863,  Mr.  Smith  having 
called  at  the  office  of  Messrs.  Ghinnock  &  Galsworthy,  the  plaintiff 
offered  to  purchase,  and  wrote  and  handed  to  Mr.  Smith  the  fol- 
lowing letter :  — 
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"  11  Waterloo  Place,  Pall  Mall,  S.  W, 
"  London,  November  11th,  1863. 

"  No.  9  Prince's  Gate. 
"Dear  Sir, — I  agree  to  give  you  the  price  which  you  are  au- 
thorized to  accept  for  this  freehold  house  and  stabling  in  Ennis- 
more  Mews,  viz.,  ten  thousand  (10,000/.)  pounds,  to  include  the 
usual  tenants'  fixtures ;  possession  as  early  in  March  as  can  be 
arranged.  I  shall  be  obliged  if  you  would  forward  me  the  usual 
contract. 

"  I  am,  dear  Sir,  yours  faithfully, 

"  Fbedk.  Chinnock.'' 

At  the  same  time  the  plaintiff  asked  Mr.  Smith  to  give  him  an 
acceptance  in  writing  of  "  this  offer,"  a  fact  which  clearly  shows 
that  the  plaintiff  regarded  his  letter  as  an  offer  or  proposal  only. 

On  this  Mr.  Smith's  affidavit  is  in  these  words :  — 

"  This  I  declined  to  do,  and  alleged  as  a  reason  for  my 
*  648    refusal  that  I  was  expressly  prohibited  from  entering  •  into 
any  contract,  and  that  a  contract  for  the  sale  of  the  prop- 
erty would  have  to  be  prepared  by  Messrs.  Lethbridge  A  Mack- 
rell." 

Pausing  here,  it  is  impossible  to  accede  to  the  argument  that 
was  urged  before  me,  that  by  these  communications  a  contract  was 
made,  and  that  these  two  letters  of  the  7th  November  and  11th 
November  amount  to  a  sufficient  memorandum  in  writing  of  the 
terms  of  that  contract. 

I  do  not  rely  upon  the  circumstance  that  the  plaintiff's  letter 
of  the  11th  November  is  not  a  simple  acceptance  of  the  terms 
expressed  in  the  letter  of  the  7th  November  (although  that  obser- 
vation is  well  founded);  but  on  the  fact  that  the  plaintiff  was 
distinctly  told  by  Mr.  Smith  that  he  had  no  authority  to  make  a 
binding  agreement. 

An  agreement  is  the  result  of  the  mutual  assent  of  two  parties 
to  certain  terms,  and  if  it  be  clear  that  there  is  no  eansensusj  what 
may  have  been  written  or  said  becomes  immaterial.  Here  it  is 
clear  that  the  defendant  was  not  to  be  bound  by  any  thing  that 
might  pass  between  Mr.  Smith  and  a  third  party.  Mr.  Smith  was 
not  entrusted  with  the  letter  of  the  7th  of  November  for  the  pur- 
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pose  of  making  an  offer,  an  acceptance  of  which  he  was  at  liberty 
to  receive,  so  as  to  constitute  a  binding  contract,  and  this  peculiar 
position  of  Mr.  Smith  was  well  known  to  and  understood  by  the 
plaintiff. 

I  must  further  observe,  that  if  the  words  "  sale  "  or  "  the  sale  " 
are  taken  as  involving  the  idea  of  a  binding  contract,  then  there 
was  not  at  this  time  any  sale  by  the  defendant  to  the  plaintiff. 

At  this  stage  of  the  proceedings  the  defendant  repented 
*  her  intention  to  sell ;  but,  according  to  the  evidence  of  *  644 
Mr.  Lethbridge,  she  was  willing  that  the  treaty  for  the  sale 
should  be  proceeded  with,  if  Mr.  Lethbridge  was  of  opinion  that 
matters  had  gone  so  far  that  she  could  not  honourably  recede;  but 
before  taking  any  further  step  she  requested  Mr.  Lethbridge  to 
call  upon  the  plaintiff  and  ascertain  from  him  whether  he  would 
give  up  his  intended  purchase. 

A  personal  interview  took  place  between  Mr.  Lethbridge  and 
the  plaiiitiff,  but  as  the  communications  were  merely  verbal,  it  is 
not  material  to  state  them.  They  can  have  no  effect  upon  the 
question  of  the  existence,  at  that  time,  of  a  concluded  binding 
agreement.  But  the  fact  of  the  interview  is  material  as  it  tends 
to  explain  the  meaning  of  some  words  in  the  subsequent  letter. 

Mr.  Lethbridge,  having  failed  in  his  object,  wrote  and  sent  a 
letter  dated  tiie  19th  November,  1863,  and  which  was  in  these 
words :  — 

<^  25  Abingdon  Street,  London,  S.  W. 
"  November  19th,  1863. 
"  No.  9  Prince's  Gate. 
"  Dear  Sir,  —  We  have  been  instructed  by  the  Marchioness  of 
Ely  to  proceed  with  the  sale  to  you  of  these  premises.     The 
draft  contract  is  being  prepared,  and  will  be  forwarded  to  you  for 
approval  in  a  few  days. 

•  "  Yours  truly, 

^^  F.  Ghinnock,  Esq.  Lethbridgb  &  Mackbbll." 

It  is  on  this  letter  that  the  plaintiff's  counsel  chiefly  rely.  They 
insist,  that  the  words  ^'  we  are  instructed  to  proceed  with  the  sale 
to  you  "  are  a  clear  recognition  of  the  fact  that  there  had  been  a 
complete  sale  to  the  plaintiff,  and,  at  all  events,  amount  to 
a  distinct  acceptance  *  of  the  terms  stated  by  the  plaintiff  *  645 
in  his  letter  of  the  11th  November. 
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This  part  of.  the  case  requires  the  most  serious  attention. 

It  is  clear,  in  the  first  place,  that  if  at  the  time  of  writing 
this  letter  there  was  no  sale,  in  the  sense  of  concluded  contract, 
between  the  plaintiff  and  defendant,  then  the  words  "  to  proceed 
with  the  sale,"  fairly  interpreted,  must  mean  to  go  on  with  mat- 
ters as  they  then  stood  ;  and  if  they  were  then  in  treaty  only,  the 
words  will  mean  to  go  on  with  that  treaty.  My  judgment  is  that 
the  words  mean  merely  "  we  are  instructed  to  go  on,"  and  that 
they  were  written  with  reference  to  the  fact  that  the  former  pro- 
ceedings had  been  interrupted  by  a  temporary  change  of  purpose 
on  the  part  of  the  defendant.  But  whether  the  words  are  taken 
in  the  one  sense  or  the  other,  they  cannot  be  severed  from  the  rest 
of  the  letter,  which  describes  the  manner  in  which  the  sale  was  to 
be  proceeded  with ;  namely,  by  the  preparation  of  a  draft  contract, 
which  should  be  forwarded  to  the  plaintiff  for  approval.  Putting, 
therefore,  the  plaintiff's  own  interpretation  on  the  first  sentence  of 
the  letter,  but  adding  to  it  that  which  follows,  the  fair  and  just 
meaning  and  effect'  of  the  whole  letter  will  be,  ^^  We  will  accept 
your  terms  of  purchase  if  you  agree  to  the  draft  contract  we  are 
about  to  send  to  you."  So  construed,  the  approval  of  the  draft 
contract  is  a  term  of  the  defendant's  assent. 

I  entirely  accept  the  doctrine  contended  for  by  the  plaintiff's 
counsel,  and  for  which  they  cited  the  cases  of  Fawle  v. 
*  646  Freemariy  (a)  Kennedy  v.  Lee,  (6)  and  *  Thomas  v.  Der- 
ing^ic)  which  establish,  that  if  there  had  been  a  final 
agreement,  and  the  terms  of  it  are  evidenced  in  a  manner  to 
satisfy  the  Statute  of  Frauds,  the  agreement  shall  be  binding, 
although  the  parties  may  have  declared  that  the  writing  is  to 
serve  only  as  instructions  for  a  formal  agreement,  or  although  it 
may  be  an  express  term  that  a  formal  agreement  shall  be  prepared 
and  signed  by  the  parties.  As  soon  as  the  fact  is  established  of 
the  final  mutual  assent  of  the  parties  to  certain  terms,  and  those 
terms  are  evidenced  by  any  writing  signed  by  the  party  to  be 
charged  or  his  agent  lawfully  authorized,  tliere  exist  all  tlie  mate- 
rials, which  this  Court  requires,  to  make  a  legally  binding  con- 
tract. 

But  if  to  a  proposal  or  offer  an  assent  be  given  subject  to  a  pro- 
vision as  to  a  contract,  then  the  stipulation  as  fo  the  contract  is  a 

(a)  9  Ves.  861.  (6)  3  Mer.  441.  (c)  1  Keen,  729. 
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term  of  the  assent,  and  there  is  no  agreement  independent  of  that 
stipulation.  And  this  appears  to  me  to  be  the  real  state  of  the 
case  before  me,  for  I  am  clearly  of  opinion  that  the  true  and  fair 
meaning  and  legal  effect  of  the  letter  of  the  19th  November  may 
be  expressed  in  these  words :  "  I  will  go  on  with  the  treaty  for  the 
sale  to  yon  of  my  house,  and  for  that  purpose  will  send  you  the  form 
of  the  contract  which  I  am  willing  to  enter  into/' 

I  take,  therefore,  the  letter  of  tlie  19th  November  either  as  a  con- 
ditional acceptance  of  the  plaintiff's  terms,  subject  to  the  draft 
contract  being  agreed  to,  or  as  an  expression  of  willingness  to 
continue  the  negotiation,  and  for  that  purpose  to  propose  a  form 
of  agreement. 

So  much  for  the  construction  of  the  letters  on  which  the 
plaintiff  relics  as  evidence  of  a  final  agreement;  but  *  the  *647 
case  must  now  be  looked  at  with  reference  to  the  authority 
of  the  agent  by  whom  the  letter  of  the  19th  November  was  written, 
and  my  conclusion  is,  that  if  that  letter  has  the  construction  and 
eflect  contended  for  by  the  plaintiff,  it  is  not  binding  on  the 
defendant. 

This  conclusion  I  feel  obliged  to  come  to,  when  regard  is  had  to 
the  nature  of  Mr.  Lethbridge's  authority  and  instructions  from  the 
beginning. 

The  letter  of  the  19th  November  is  signed  not  by  the  defendant, 
but  by  Mr.  Lethbridge  in  the  name  of  his  firm.  To  bind  the 
defendant  it  must  be  shown  that  Mr.  Lethbridge  was  lawfully 
authorized  so  to  do.  But  it  is  clear,  from  the  facts  already  stated, 
that  Mr.  Lethbridge  had  no  authority  to  enter,  and  never  meant 
to  enter,  into  any  agreement  binding  on  the  defendant  which  did 
not  secure  to  the  defendant,  as  vendor,  the  benefit  of  conditions 
and  stipulations  similar  to  those  under  which  she  purchased.  If, 
therefore,  the  letter  of  the  19th  November  be  taken  in  either  of 
the  two  senses  which  I  have  treated  it  as  capable  of  bearing,  it  is 
consistent  with  Mr.  Lethbridge's  authority,  and  with  the  course  of 
conduct  which,  as  the  defendant's  adviser,  he  had  prescribed  to 
himself;  but  if  it  be  construed  in  the  manner  for  which  the  plain- 
tiff contends,  viz.,  as  a  recognition  of  the  fact  of  a  binding  sale,  or 
as  an  acceptance  of  the  terms  stated  in  the  plaintiff's  letter  of  the 
11th  November,  then  it  is  clear  that  Mr.  Lethbridge  had  no  au- 
tliority  to  bind  the  defendant  by  any  such  contract. 

This  short  view  of  the  case  is,  in  my  judgment,  conclusive,  and 
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it  was  not  met  by  any  satisfactory  argument  on  the  part  of  the 
plaintiff.  In  truth,  it  hardly  admits  of  answer ;  for  there  can  be 
no  dispute  or  uncertainty  as  to  the  limited  nature  of  Mr.  Leth- 

bridge's  authority. 
*648  *A  short-hand  writer's  note  of  the  Vice-Chancellor's 
judgment  in  this  case  has  been  handed  to  me,  but  it  must 
be  very  incorrect.  At  any  rate  I  have  great  difficulty  in  finding 
from  it  in  what  manner  his  Honor  dealt  with  this  part  of  the  case, 
namely,  the  limited  authority.  The  note  seems  to  attribute  to  his 
Honor  the  opinion  that,  inasmuch  as  Mr.  Smith  had  told  the 
plaintiff  the  contract  would  be  prepared  by  the  defendant's  solic- 
itors, and  Mr.  Lethbridge  had  not  in  his  personal  interview  with 
the  plaintiff,  or  at  any  time,  stated  any  thing  with  respect  to  spe- 
cial conditions,  but  had  in  his  letter  of  the  19th  November  prom- 
ised to  send  a  draft  contract  (which  his  Hpnor  is  made  to  appear 
to  have  thought  the  plaintiff  had  a  right  to  expect  would  be  the 
usual  contract),  it  was  not  competent  to  the  defendant  afterwards 
to  insist  on  the  contract  containing  these  special  stipulations,  and 
his  Honor  is  made  to  observe,  that  the  effect  of  this  would  be  to 
put  the  plaintiff  completely  in  the  power  of  the  defendant.  I  regret 
extremely  that  I  have  no  better  account  of  his  Honor's  judgment, 
for  I  cannot  follow  this  reasoning  or  understand  how  it  affects  the 
question  of  Mr.  Lethbridge's  authority,  or  how  the  circumstances 
stated  to  have  been  referred  to  by  the  Yice-Chancellor  can  debar 
the  defendant  from  insisting  on  tlie  limited  authority  of  her  agent. 

The  case  is,  in  my  judgment,  so  clear  upon  both  points,  namely, 
the  construction  of  the  letters  and  the  question  of  authority,  that, 
but  for  the  fact  of  the  Yice-Chancellor  having  arrived  at  a  different 
conclusion,  I  should  not  have  thought  it  a  case  of  any  difficulty. 

It  is  my  duty  to  act  upon  my  own  opinion,  and  I  must  tlierefore 
reverse  the  decree  of  the  Yice-Chancellor,  and  order  the  plaintiff's 
bill  to  be  dismissed,  with  costs. 
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1865.    March  25.    Before  the  Lords  Justices. 

A  land-owner  may  maintain  a  tuit  in  equity  against  the  agent  and  manager  of 
his  estates,  if  the  object  of  such  suit  is  either  to  obtain  an  account  (and  in 
that  case  allegations  of  fraud  or  special  circumstances  are  unnecessary)  or 
to  obtain  the  delivery  up  by  the  agent  of  documents  in  his  hands  belonging  to 
the  land-owner.^ 

Observations  on  PkiUips  v.  PhiUxpSy  9  Hare,  471. 

This  was  an  appeal  by  the  defendant  Robert  Rogers  from  a 
decision  of  the  Vice-Chancellor  Sir  John  Stuart,  overruling  with 
costs  the  appellant's  demurrer  to  the  bill  for  want  of  equity. 

The  case  made  by  the  bill  was  in  effect  as  follows :  — 

The  respondent  John  M&kepeace,  the  plaintiff  in  the  suit,  was  a 
land-owner  and  funded  proprietor. 

The  bill  in  its  2d  paragraph  alleged,  that  in  1859  the  respon- 
dent had  appointed  the  appellant  to  be  the  agent  and  manager  of 
the  respondent's  real  estates  at  Bracknell,  in  Berkshire,  and  at 
Bromley,  in  Kent,  and  of  certain  houses  in  London  belonging  to 
the  respondent,  with  authority  to  receive  the  respondent's  rents 
of  the  said  estates  and  houses ;  and  that  the  respondent  had  given 
the  appellant  a  power  of  attorney  to  receive  the  dividends  and 
interest  of  certain  bank-stock  and  other  stocks,  funds,  shares, 
and  securities  belonging  to  the  respondent;  that  the  appellant 
had  acted  as  such  agent  and  manager  of  the  respondent's  afore- 
said estates  and  houses,  and  from  time  to  time  received  the  rents 
thereof,  and  from  time  to  time  received  the  dividends  and  interest 
of  certain  bank-stock  and  other  stocks,  funds,  shares,  and  securi- 
ties, or  of  such  of  the  said  estates,  houses,  and  other  property 
aforesaid  as  from  time  to  time  remained  unsold,  down  to  the  de- 
termination of  the  appellant's  employment  by  the  respondent  at 
the  end  of  1863. 

*  The  bill  then  charging  in  effect  that  the  appellant  had   *  650 
had  almost  uncontrolled  authority  in  the  management  of 
the  respondent's  estates,  houses,  and  other  property  aforesaid,  and 

^  See  Smith  v,  Leveaux,  2  De  G.,  J*  &  8.  1,  and  cases  in  note  (1)  ;  Adama 
£q.  (5th  Am.  ed.)  220  and  note  (1),  222,  note  (1),  226,  note  (1) ;  1  Story  £q. 
Jur.  §  442  a,  et  seq. ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  651,  and  cases  cited  in  note 
(3) ;  Duncan  v.  Lyon,  8  John.  Ch.  351,  361. 
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had  by  his  directions  sold  certain  timber  on  the  estates  and  also 
divers  parts  of  the  estates,  hquses,  and  other  property  themselves, 
and  received  the  proceeds  of  sale,  but  had  rendered  none  but 
meagre  and  unsatisfactory  accounts  of  his  receipts  generally,  and 
refused  or  omitted  to  give  any  better  accounts  or  any  vouchers  for 
his  expenditure,  and  alleging  (in  its  16th  paragraph)  that  the 
appellant  had  in  his  possession  or  custody  or  under  his  control 
divers  deeds,  probates  of  wills,  books,  maps,  plans,  and  other 
documents  and  muniments  of  title  belonging  to  the  respondent 
which  he  ought  to  deliver  up  to  the  respondent,  prayed  (1)  an 
account  of  the  appellant's  receipts  for  or  on  account  or  on  behalf 
of  the  respondent,  or  which  might  have  been  received  by  the 
appellant  but  for  his  wilful  default  or  neglect ;  (2)  an  account  of 
the  appellant's  payments  to  the  respondent  or  to  his  use  or  on  his 
behalf;  (3)  payment  of  the  balance  to  be  found  due;  (4)  deliv- 
ery by  the  appellant  to  the  respondent  of  all  deeds,  probates  of 
wills,  books,  maps,  plans,  muniments  of  title,  papers,  and  documents 
belonging  to  the  respondent  or  relating  to  his  estate ;  (5)  pay- 
ment by  the  appellant  of  the  costs  of  the  suit ;  and  (6)  general 
relief. 

Mr.  Malins  and  Mr.  Boyle,  for  the  appellant,  contended  that 
the  respondent  had  mistaken  his  remedy,  if  he  had  any,  and  that 
an  attempt  to  seek  it  in  equity  raised  a  case  of  first  impression. 
The  relation  between  the  parties  was  not  that  of  trustee  and  cestui 
que  trusty  whence  alone  the  interference  of  this  Court  in  cases  of 
account  was  originally  derived,  but  that  of  principal  and  agent ; 

and  no  misrepresentQ-tion  or  fraud  on  the  part  of  the  appel- 
*  651    lant  was  charged.    The  case,  therefore,  was  *  one  for  a 

Court  of  Law,  and  not  for  a  Court  of  Equity.  There  was 
no  mutuality,  or  even  (what  indeed  would  not  have  alone  sufficed 
to  give  jurisdiction  to  this  Court  had  it  in  fact  existed)  complica- 
tion of  account  between  the  parties ;  while  the  fact  that  entries 
had  been  made  on  both  sides  of  the  account  went  no  further  in  the 
direction  of  conferring  jurisdiction  upon  this  Court.  As  to  the 
charge  as  to  the  possession  and  prayer  for  the  delivery  up  of  muni- 
ments of  title,  it  was  not  necessary  to  come  into  equity  for  relief 
in  that  respect,  as  a  simple  summons  under  the  Common  Law 
Procedure  Act,  1854,  §  50,  or  an  action  according  to  the  nature  of 
the  relief  required,  would  have  given  ample  relief  at  law. 
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They  referred  to  and  commented  upon  Phillips  v.  Phillips^  (a) 
Dinwiddle  v.   Bailey^  (6)   Padunck  v.   Stanley ^  (<?)   Padwick  v. 
Bursty  (d)  Shepard  v.  Brauntj  (e)  HemingB  v.  Pugh^  (jg^  Flockton 
V.  Peakej  (A)  jPoZ^y  v,  JKH,  (t)  iSm&A  v.  Leveauxj  (Jc)  Topham  v. 
Braddickj  (/)  JCfit^  v.  Bossettj  (m)  Ziord  Hardwicke  v.  Fenum,  (n) 
^aW  (j/^  Salisbury  v.  Cfe(?tZ,  (o)  liord  Chedworth  v.  Edwards^  (jpi) 
Lady   Ormond  v.  Eutchinson^  (y)  iVat;t£Z8Aau^  v.  Brownrigg^  (r) 
Wilson  V.  ^Aor*,  («)  Flvker  v.  Tayfor,  (0  Barry  v.  Stevens^  (m) 
Massey  v.  ^ann^r,  (t;)  Kenningtan  v.  Houghton^  (x)  Lock- 
wood  V.  Abdyj  (y)  *  Stephens  v.  Badcoek^  (z)  Henderson  v.    *  652 
^(Mon,  (oa)  Q-orely  v.  Q-orely^  (IV)  Hoare  v.  Cbntenan,  (<?<?) 
Pearse  v.   Chreen^(dd)  0^  Connor  v.  Spaight^^ee)  North  Eastern 
Railway  Company  v.  itfar^tn,  (yy)  Tq^  Fa&  Railway  Company  v. 
Nixon^  (AA)  Croskey  v.  European  and  American  Steam  Shipping 
Company^  (ii)  Frietas  v.  2>o«  AStm^o^,  (ArA;)  Middleditch  v.  ^Aar- 
/tfn(2,  (/Z)   jBeaumcm^  y.  Boulthee^  (mm)   J'^nArtn^  v.   Gould,  (nn') 
Crosskill  v.   Bower y  (o6)  Mosse  v.   Aitt,  (j^p)  Co.  Litt.,  (yy)  2 
Inst,  (rr)  Pitz.  Nat.  Brev.,  («)  Year  Book,  2  Hen.  4. 

JIfr.  Osiom^  and  ifr.  Fitzroy  Kelly ,  for  the  respondent,  were 
not  called  upon. 

(a)  9  Hare,  471.  (A:)  2  De  G.,  J.  &  S.  1. 

(6)  6  Yes.  136,  141.  (0    1  Taunt.  572. 

(c)  9  Hare,  627.  (m)  2  T.  &  J.  33. 

(c2)  18  Beav.  575.  (n)  4  Yes.  411. 

(e)  4Giff.  208.  (o)   1  Cox,  277. 

{g)  4  Giff.  456.  Cp)  8  Yea.  46. 

(A)  12  W.  R.  562.  iq)  16  Yes.  94. 

(0   1  Ph.  399 ;  2  H.  L.  Caa.  28. 

(r)  1  Sim.  (N.  S.)  578 ;  2  De  G.,  M.  &  G.  441. 

(«}  6  Hare,  366.  {gg)  2  Ph.  758. 

(0   3  Drew.  183.  (AA)  1  H.  L.  Gas.  111. 

(u)  31  Beav.  258.  (u)    IJ.  &  H.  108. 

(o)  4  Madd.  413.  (kk)  1  Y.  <&  J.  574. 

(x)  2  Y.  &  C.  C.  C.  620.  (U)    5  Yes.  87. 

(y)  14  Sim.  437.  {mm)  7  Yes.  599. 

{z)  3  B.  &  Ad.  354.  (nn)  3  ituss.  385. 

\ad)  17  Q.  B.  701.  \oo)  32  Beav.  86. 

(65)  1  H.  &  N.  144.  ipp)  32  Beav.  269. 

(ec)   1  Bro.  C.  C.  27.  (qq)  Page  90  5,  n.  5 ;  172  a. 

((ii)  IJ.  &  W.  135.  (rr)  Page  389. 

(ee)    1  Sch.  &  Le£  305.  (m)  Page  119. 
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The  Lord  Justice  Knight  Bbucb  said  that  this  was  one  of  the 
clearest  cases  that  had  ever  come  under  his  Lordship's  notice,  and 
that  he  was  surprised  at  the  demurrer,  and  surprised  at  the  appeal. 
The  bill  was  filed  by  a  land-owner  against  a  person  whom  he  had 
for  some  years  employed  as  the  agent  and  manager  of  his  estates, 
and  the  allegations  of  its  2d  paragraph  were  these :  [His  Lord- 
ship read  the  passage  m  question  and  proceeded.]  Had  there 
been  nothing  else  in  the  case  than  this  the  plaintiff  would  have 
been  entitled  to  a  decree.  His  Lordship  did  not  think  that  the 
Lord  Justice,  when  as  Yice-Ghancellor  he  had  disposed  of  Phillips 
V.  Phillips^  (a)  had  intended  to  say  that  a  bill  in  equity  for  an 

account  would  not  lie  unless  there  had  been  receipts  and 
*663    *  payments  on  both  sides.^    The  existence  of  a  fiduciary 

relation  between  the  paities,  as,  for  example  (as  was  the 
case  here),  that  of  principal  and  agent,  was  sufiicient  to  confer 
jurisdiction  on  this  Gourt^  and  allegations  of  fraud  or  special  cir- 
cumstances were  unnecessary.  No  doubt  if  there  had  been  between 
the  parties  a  stated  and  settled  account,  or  an  executed  release,  It 
might  be  necessary  for  the  plaintiff  to  show  a  special  case  to  induce 
this  Court  to  grant  the  relief  sought.  But  no  such  case  arose  here. 
Beyond  which,  the  claim  set  up  by  the  present  plaintiff  against  the 
defendant  his  steward  in  the  16th  pai*agraph  of  the  bill,  and  in 
respect  of  which  relief  was  sought  by  the  4th  paragraph  of  the 
prayer,  extending,  as  that  claim  did,  not  to  discovery  only,  but  to 
delivery  up  to  the  plaintiff  of  the  muniments  in  question,  was  alone 
sufiicient  to  entitle  him  to  relief  in  this  Court.  The  demurrer  and 
the  appeal  were  alike  to  be  reprobated. 

The  Lord  Justice  Turner  said  that  this  was  clearly  not  a  case 
in  which  their  Lordships  could,  in  justice  to  the  Vice-Chancellor, 
to  themselves,  or  to  the  principles  of  the  Court,  call  upon  the 
counsel  for  the  plaintiff.  The  claim  and  prayer  in  the  bill  as  to 
the  documents  were  alone  sufiicient  to  support  it,  any  provisions  of 
the  Common  Law  Procedure  Act,  1854,  or  legal  rights  enforcea- 
ble by  action  notwithstanding.  But  it  was  not  necessary  to  decide 
the  case  upon  these  grounds,  for  upon  the  demand  for  an  account 
it  was  equally  clear.    Although  it  might  be  that  in  a  simple  case 

(a)  9  Hare,  471. 

1  See  Porter  v.  Spencer,  2  John.  Ch.  171 ;  1  Story  £q.  Jar.  §  458 ;  Adams 
£q.  (5th  Am.  ed.)  222,  note  (1). 
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a  more  convenient  course  would  be  to  apply  for  relief  to  a  Court  of 
Common  Law,  still,  as  between  principal  and  agent,  there  existed 
that  fiduciary  relation  which  gave  jurisdiction  to  this  Court  to 
interfere  on  behalf  of  the  principal  suing  his  agent  as  such ;  and 
the  existence  of  fraud  was  not,  although  the  contrary  had 
been  contended  *  at  the  bar,  a  necessary  element  to  give  *  654 
jurisdiction  to  this  Court  to  interfere  in  such  a  case.  Mac- 
kenzie V.  Johnston  (a)  was  in  point  to  the  contrary.  Phillips  v. 
Phillips^  (J)  in  which  his  Lordship  had  commented  on  that  case, 
went  upon  the  footing  of  the  account  there  in  question  being  a 
current  account  between  tlie  parties ;  and  the  bill  made  no  case  of 
general  agency,  alleging  only  an  isolated  agency  transaction  con- 
nected with  the  sale  by  the  defendant  of  some  railway  shares 
belonging  to  the  plaintiff.  That  case  had  no  reference  to  a  case 
of  general  account  between  principal  and  agent ;  and  if  his  Lord- 
ship's language  in  giving  judgment  in  that  case  had  been  in  fact 
such  as  to  give  rise  to  misapprehension,  such  misapprehension 
ought  to  have  been  dispelled  by  what  he  had  said  in  the  subsequent 
case  of  Padwich  v.  Stanley^  (c)  when  adverting  to  the  want  of 
correlation  between  the  rights  of  a  principal  and  an  agent  to  sue 
in  this  Court.  In  the  present  case  the  Vice-Chancellor's  conclu- 
sion was  perfectly  correct,  and  the  appeal  must  be  dismissed,  with 
costs. 


*  Ex  pane  THOMAS  CHAVASSE,  ISAAC  JENKS,  and   *  655 

WILLIAM  GEORGE  DIXON. 

In  the  Matter  of  WILLIAM  JOSEPH  ORAZEBROOK,  a  Bank- 
rupt. 

1865.    January  18.    April  22.    Before  the  Lord  Chancellor  Lord  Wkstburt. 

A  joint  adventure  between  the  subjects  of  a  neutral  power  for  running  a  blockade 
established  by  one  of  two  foreign  belligerents  against  the  ports  of  the  other 
with  a  cargo  of  arms  and  ammunition  is  not  an  unlawful  contract,  but  one 
from  which  the  ordinary  rights  of  property  result. 

International  law  subjects  a  neutral  merchant  who  transports  contraband  of  war 
to  the  risk  of  having  his  ship  and  cargo  captured  and  condemned  b^  the 

(a)  4  Madd.  873.  (6)  9  Hare,  474.  (c)  9  Hare,  628. 
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belligerent  power  for  wbose  enemj  the  contraband  is  destined ;  but  the  com- 
merce which  was  lawful  for  the  neatral  with  either  belligerent  country  before 
the  war  Is  not  made  by  the  war  unlawful  or  capable  of  being  prohibited  by 
both  or  either  of  the  belligerents.^ 

If  a  British  ship-builder  builds  a  vessel  of  war  in  an  English  port  and  arms  and 
equips  her  for  war  bond  fide  on  his  own  account  as  an  article  of  merchandise, 
and  not  under  or  by  virtue  of  any  agreement,  understanding,  or  concert  with 
a  belligerent  power,  he  may  lawfully,  if  acting  hon&  fide^  send  the  ship  so 
armed  and  equipped  for  sale  as  merchandise  in  a  belligerent  country,  and 
will  not  in  so  doing  violate  the  provisions  or  incur  the  penalties  of  the  For- 
eign Enlistment  Act  (59  Geo.  8,  c.  69). 

The  object  of  a  proclamation  is  to  make  known  the  existing  law,  and  it  can 
neither  make  nor  unmake  law. 

This  was  an  appeal  by  Thomas  Gfaavasse,  Isaac  Jenks,  and 
William  George  Dixon,  who  were  the  trustees  of  a  deed  for  the 
benefit  of  creditors  executed  by  Horace  Chavasse,  and  registered 
under  the  Bankruptcy  Act,  1861,  §  192,  from  the  dismissal  with 
costs  by  Mr.  Commissioner  Perry  of  a  petition  presented  by  them 
in  the  bankruptcy  of  William  Joseph  Grazebrook. 

The  object  of  the  petition  was  to  obtain  an  apportionment  as 
between  the  appellants  and  the  bankrupt's  estate  of  part  of  the 
proceeds  of  a  joint  venture  on  the  part  of  the  bankrupt  and  Horace 
Ghavasse  for  running  the  blockade  instituted  by  the  Northern 
against  the  ports  of  the  Confederate  States  of  America  during  the 

late  war  with  a  cargo  of  arms  and  ammunition. 
*  666       The  part  of  the  proceeds  in  question  was  represented  *  by 
a  quantity  of  cotton,  in  which  part  of  the  immediate  produce 
of  the  venture  had  been  invested. 

The  learned  commissioner  held  that  the  joint  venture  between 
Horace  Chavasse  and  the  bankrupt  was  illegal,  and  was  impeachar 
ble  because  the  dealings  under  it  were  illegal  or  prohibited,  and  on 
this  ground,  as  has  been  stated,  dismissed  the  petition,  with  costs. 

The  present  appeal  was  from  that  decision. 

Mr.  JDanidy  Mr.  Be  Q-ex^  and  Mr,  ThomaB  Jones  appeared  for 
the  appellants ;  and 

Mr.  Aspinall  and  Mr.  Charles  Russell^  for  the  respondents,  the 
assignees  of  the  bankrupt's  estate. 

>  See  Hobbs  v.  Henning,  17  C.  B.  N.  S.  791,  810;  The  Helen  L.  R.  1  Ad. 
&  £cc.  1. 
[502] 


i 


EX  PARTS  CHAYASSB.  —  IN  BE  GBAZEBBOOE.  *  656 

The  judgmeut  of  the  Lord  Chancellor  followed  in  great  measure 
the  line  of  argument  on  the  part  of  the  appellants,  and  sufficiently 
shows  the  spope  of  that  on  the  part  of  the  respondents. 

The  authorities  referred  to  were  the  following :  — 
The  Santissima   Trinidad^  (a)    The  Attorney- General  v.   Silr 
lem^  (6)  Holman  v.  John%(m,  (c)  2%e  Nancy ^  (d)  The  Imina^  (e) 
The  Rosalie  and  Betty ^  (^)  The  Betsey^  (A)  Bird  v.  Appleton^  (i) 
Marrait  v.  TFi«e,  (i)  Ndylor  v.  Taylor^  (/)  Medeiros  v.  jBKZZ,  (m) 
The  Neptunus^  (n)  The  Shepherdess^  (ci)  The  Tutela^  (p) 
Armstrong  *  v.  Armstrong,  (q)  Be  Metton  v.  De  Mello,  (r)    *  657 
Richardson  v.  Hie  Maine  Fire  and  Marine  Insurance  Oomr 
pany,  (5)  Sharp  v.  Taylor,  (i)  Raili  v.  2%€    Universal  Marine 
Insurance  Company,  (u)    Curtis  v.   Perry,  (v)  Brackenbury  v, 
Brackenbury,  Qx)  Keir  v.  Leeman,  (y)  Shiffner  v.  Q-ordon,  (£)  Stats. 
59  Geo.  3,  c.  69  (The  Foreign  Enlistment  Ajct),  and  16  &  17  Vict. 
c.  107,  §  150  ;  The  Queen's  Proclamation  of  13th  May,  1861,  (jm) 

(a)  7  ^Vheaton,  283,  840.  {g)  6  Rob.  386  (n). 

(6)  2  H.  &  C.  481,  504,  505,  523.  (A)  1  Rob.  93. 

(c)  Cowp.  341.  (i)   8  T.  R,  562. 

(c2)  3  Rob.  122.  (A;)  9  B.  &  C.  712. 

(0  3  Rob.  167. 

(0   9  B.  &  C.  718 ;  and  see  The  Helen,  L.  R.  1  Adm.  &  £cc.  1 ;  Burton  v. 
Finkerton,  L.  R.  2  Excb.  340. 

(m)  8  Ring.  231.  (q)  3  M.  &  K.  45. 

(n)  2  Rob.  110.  (r)  12  East,  234. 

(o)  5  Rob.  262.  .     («)  6  Massachasetts  Rep.  102. 

ip)  6  Rob.  177.  (0   2  Ph.  801. 

(u)  2  J.  &  H.  159,  175 ;  4  De  G.,  F.  &  J.  1. 

(r)  6  Ves.  789.  (y)  6  Q.  B.  308;  9  Q.  B.  371. 

(x)  2  J.  &  W.  391.  («)  12  East,  296. 

(fla)  The  material  portions  of  this  proclamation  are  as  follows.  It  recited 
amongst  other  things  the  Foreign  Enlistment  Act,  and  proceeded  as  follows: 
'*  Now,  in  order  that  none  of  our  subjects  may  unwarily  render  themselves  liable 
to  the  penalties  imposed  by  the  said  statute,  we  do  hereby  strictly  command 
that  no  person  or  persons  whatsoever  do  commit  any  act,  matter,  or  thing  what- 
soever contrary  to  the  provisions  of  the  said  statute  upon  pain  of  the  several 
penalties  by  the  said  statute  imposed  and  of  our  high  displeasure :  and  we  do 
hereby  further  warn  all  our  loving  subjects  and  all  persons  whatsoever  entitled 
to  our  protection,  that  if  any  of  theiA  shall  presume,  in  contempt  of  this  our 
royal  proclamation  and  of  our  high  displeasure,  to  do  any  acts  in  derogation  of 
their  duty  as  subjects  of  a  neutral  sovereign  in  the  said  contest,  or  in  violation 
or  contravention  of  the  law  of  nations  in  that  behalf;  as  for  example  and  more 
especially  ...  by  fitting  out,  arming,  or  equipping  any  ship  or  vessel  to  be 
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*  658  *  Kent's  Commentaries,  (a)  Wheaton's  International  Law,  (6) 

Arnould  on  Marine  Insurance,  (c)  Duer  on  Marine  Insur- 
ance, (d)  Bacon's  Abr.  "Prerogative,"  B.,(«)  Chittypn  Prerogar 
tive,  (^)  Stephen's  Commentaries.  (A) 

Mr.  Daniel^  in  reply,  referred  to  the  correspondence  between 
Mr.  Jefferson  and  Mr.  Hammond,  (t) 

At  the  conclusion  of  the  argument  the  Lord  Chancellor  reserved 
his  judgment. 

April  22. 

The  Lord  Chancellor.  —  In  the  view  of  international  law  the 
commerce  of  nations  is  perfectly  free  and  unrestricted.  The  sub- 
jects of  each  nation  have  a  right  to  interchange  the  products  of 
labour  with  the  inhabitants  of  every  other  country.  If  hostilities 
occur  between  two  nations  and  they  become  belligerents,  neither 
belligerent  has  a  right  to  impose,  or  to  require  a  neutral  govern- 
ment to  impose,  any  restrictions  on  the  commerce  of  its  subjects. 

The  belligerent  power  certainly  acquires  certain  rights  which  are 

given  to  it  by  international  law.     One  of  these  is  the  right  to 

art'est  and  capture  when  found  on  the  sea,  the  high  road  of 

*  659    nations,  any  munitions  of  war  which  are  *  destined,  and  in 

the  act  of  being  transported  in  a  neutral  ship,  to  its  enemy« 
This  right  which  the  laws  of  war  give  to  a  belligerent  for  his 

employed  as  a  ship  of  war  or  privateer  or  transport  by  either  of  the  said  con- 
tending parties,  or  by  breaking  or  endeavouring  to  break  any  blockade  lawfully 
and  actually  established  by  or  on  behalf  of  either  of  the  said  contending  parties ; 
or  by  carrying  officers,  soldiers,  despatches,  arms,  military  stores  or  materials, 
or  any  article  or  articles  considered  and  deemed  to  be  contraband  of  war  accord- 
ing to  the  law  or  modem  usage  of  nations,  for  the  use  or  service  of  either  of  the 
said  contending  parties ;  all  persons  so  offending  will  incur  and  be  liable  to  the 
several  penalties  and  penal  consequences  by  the  said  statute  or  by  the  law  of 
nations  in  that  behalf  imposed  or  denounced :  and  we  do  hereby  declare,  that 
all  our  subjects  and  persons  entitled  to  our  protection  who  may  misconduct 
themselves  in  the  premises  will  do  so  at  their  peril  and  of  their  own  wrong,  and 
that  they  will  in  nowise  obtain  any  protection  from  us  against  any  liabilities  or 
penal  consequences,  but  will,  on  the  contrary,  incur  our  high  displeasure  by  such 
misconduct." 

(a)  Vol.  1,  p.  146.  (0  Page  405. 

(6)  Page  813.  {g)  Page  172. 

(c)  Page  762,  2d  ed.  (*)  Vol.  4,  chap.  8. 

(d)  Vol.  1,  pp.  623,  748,  750.  (t)   See  2  H.  &  C.  478  ^gj.,  note, 
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protection  does  not  inyolve  as  a  consequence  that  the  act  of  the 
neutral  subject  in  so  transporting  munitions  of  war  to  a  belligerent 
country  is  either  a  personal  offence  against  the  belligerent  captor, 
or  an  act  which  gives  him  any  ground  of  complaint  eitlier  against 
the  neutral  trader  personally  or  against  the  government  of  which 
he  is  a  subject.  The  title  of  the  belligerent  is  limited  entirely  to 
the  right  of  seizing  and  condemning  as  lawful  prize  the  contraband 
articles.  He  has  no  right  to  inflict  any  punishment  on  the  neutral 
trader,  or  to  make  his  act  a  ground  of  representation  or  complaint 
against  the  neutral  state  of  which  he  is  a  subject. 

In  fact,  the  act  of  the  neutral  trader  in  transporting  munitions 
of  war  to  the  belligerent  country  is  quite  lawful,  and  the  act  of 
the  other  belligerent  in  seizing  and  appropriating  the  contraband 
articles  is  equally  lawful.  These  conflicting  rights  are  coexistent, 
and  the  right  of  the  one  party  does  hot  render  the  act  of  the  other 
party  wrongful  or  illegal. 

There  is,  however,  much  incorrectness  of  expression  in  some 
writers  on  the  subject,  who,  in  consequence  of  this  right  of  the 
belligerent  to  seize  in  transitu  munitions  of  war  whilst  being  con- 
veyed by  a  neutral  to  his  enemy,  speak  of  the  act  of  transport  by 
the  neutral  as  unlawful  and  prohibited  commerce. 

But  this  commerce,  which  was  perfectly  lawful  for  the  neutral 
with  either  belligerent  country  before  the  war,  is  not  made  by  the 
war  unlawful  or  capable  of  being  prohibited  by  both  or 
eitlier  of  tlie  belligerents,  and  all  that  *  international  law  *  660 
does  is  to  subject  the  neutral  merchant,  who  transports  the 
contraband  of  war,  to  tlie  risk  of  having  his  ship  and  cargo  captured 
and  condemned  by  the  belligerent  power  for  whose  enemy  the 
contraband  is  destined.  That  the  act  of  the  neutral  merchant  is 
in  itself  innocent  is  plain  from  tlie  circumstance  that  the  bellig- 
erent captor  cannot  visit  it  with  any  penal  consequence  beyond 
the  judicial  condemnation  of  the  ship  and  cargo,  nor  can  he  make 
it  the  subject  of  complaint. 

This  is  well  explained  by  Vattel  in  the  following  passage :  — 

Speaking  as  a  belligerent  power,  and  in  respect  of  its  relations 
with  neutral  nations,  he  says :  — 

^^  Quand  je  leur  ai  notifi^  ma  declaration  de  guerre  k  tel  ou  tel 
peuple,  si  elles  veulent  s'exposer  k  lui  porter  des  choses  qui  servent 
ik  la  guerre,  elles  n'auront  pas  sujet  de  se  plaindre  au  cas  que  leurs 
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marchandises  tombent  dans  mes  mains ;  de  mSme  que  je  ne  lear 
declare  pas  la  guerre,  pour  avoir  tent^  de  les  porter.  Elles  souf- 
frent,  il  est  vrai,  d'une  guerre,  k  laquelle  elles  n'ont  point  de  part ; 
mais  c'est  par  accident.  Je  ne  m'oppose  point  k  leur  droit,  j'use 
seulement  du  mien ;  et  si  nos  droits  se  croisent  et  se  nuisent  r^cip- 
roquement,  c'est  par  Teffet  d'une  n^cessit^  inevitable.  Ce  conflit 
arrive  tons  les  jours  dans  la  guerre."  (a) 

Yattel  must  here  be  considered  as  speaking  of  the  acts  of  the 
subjects  of  a  neutral  power,  and  not  of  the  neutral  government 
itself,  for  the  supplying  of  warlike  stores  to  a  belligerent  by  a 
neutral  state  would  clearly  be  a  breach  of  neutrality. 

The  same  doctrine  as  to  the  freedom  of  tlie  commerce  of  a 

neutral  subject  is  more  explicitly  stated  by  Mr.  Chancellor 

•  661    Kent  in  his  Commentaries,  (J)  and  was  most  *  distinctly 

affirmed  in  a  celebrated  decision  of  the  Supreme  Court  of 

the  United  States,  (c) 

The  language  of  Chancellor  Kent  is  clear  and  comprehensive :  — 

"  It  is  a  general  understanding,  grounded  on  true  principles,  that 
the  powers  at  war  may  seize  and  confiscate  all  contraband  goods, 
without  any  complaint  on  the  part  of  the  neutral  merchant,  and 
without  any  imputation  of  a  breach  of  neutrality  in  the  neutral 
sovereign  himself.  It  was  contended  on  the  part  of  the  French 
nation,  in  1796,  that  neutral  governments  were  bound  to  restrain 
their  subjects  from  selling  or  exporting  articles  contraband  of  war 
to  the  belligerent  powers.  But  it  was  successfully  shown,  on  the 
part  of  the  United  States,  that  neutrals  may  lawfully  sell,  at  home, 
to  a  belligerent  purchaser,  or  carry  themselves  to  the  belligerent 
powers,  contraband  articles,  subject  to  the  right  of  seizure  in 
tranaitu.  This  right  has  since  been  explicitly  declared  by  the  judi- 
cial authorities  of  this  country.  The  right  of  the  neutral  to  trans- 
port and  of  the  hostile  power  to  seize  are  conflicting  rights,  and 
neither  party  can  charge  the  other  with  a  criminal  act." 

The  material  passage  of  the  judgment  of  the  Supreme  Court  in 
the  case  to  which  I  have  referred  is  the  following :  — 

^^  There  is  nothing  in  our  laws,  or  in  the  law  of  nations,  that 

(a)  Le  Droit  des  Gens,  Li  v.  3,  c.  7,  §  111. 

(&)  1  Kent's  Comm.  142. 

(e)  The  Santissima  Trinidad,  7  Wheaton,  840. 
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forbids  our  citizens  from  sending  armed  vessels,  as  well  as  muni- 
tions of  war,  to  foreign  ports  for  sale.  It  is  a  commercial  advent- 
ure which  no  nation  is  bound  to  prohibit ;  and  which  only  exposes 
the  persons  engaged  in  it  to  the  penalty  of  confiscation/' 

I  take  this  passage  to  be  a  very  correct  representation  of  the 
present  state  of  the  law  of  England  also. 

*  For  if  a  British  ship-builder  builds  a  vessel  of  war  in  an  *  662 
English  port,  and  arms  and  equips  her  for  war  bond  fide  on 
his  own  account  as  an  article  of  merchandise,  and  not  under  or  by 
virtue  of  any  agreement,  understanding,  or  concert  with  a  bellig- 
erent power,  he  may  lawfully,  if  acting  band  fide^  send  the  ship  so 
armed  and  equipped  for  sale  as  merchandise  in  a  belligerent 
country,  and  will  not  in  so  doing  violate  the  provisions  or  incur 
the  penalties  of  the  Foreign  Enlistment  Act.  (a) 

It  is  true  that  under  the  provisions  of  the  Act  of  the  16  &  17 
Yict.  c.  107,  her  Majesty  has  power  by  proclamation  or  order  in 
council  to  prohibit  the  exportation  of  certain  goods,  including 
arms,  ammunition,  gunpowder,  naval  and  military  stores,  but  no 
order  in  council  or  proclamation  was  made  in  the  terms  or  under 
the  special  authority  of  this  statute. 

Great  reliance,  however,  was  placed  by  the  counsel  for  the  re- 
spondents on  the  Queen's  proclamation  of  the  13th  May,  1861, 
iJthough  it  was  admitted  that  it  could  not  be  treated  as  made 
under  the  authority  of  the  last-mentioned  statute. 

I  need  not  observe  that  it  is  the  object  of  a  proclamation  to 
make  known  the  existing  law,  and  that  it  can  neither  make  nor 
unmake  law.  But,  in  truth,  the  proclamation  of  1861  is  directed, 
and  very  properly,  to  two  objects :  first,  to  declare  that  the  provi- 
sions of  tlie  Foreign  Enlistment  Act  would  be  strictly  enforced ; 
and  secondly,  not  to  prohibit  the  exportation  of  warlike  stores, 
but  to  warn  the  subjects  of  the  realm  that  if  any  subject  carried 
contraband  of  war  to  either  belligerent  he  would  incur  the 
penal  consequences  of  the  law  of  nations,  and  would  *  re-  *  668 
ceive  no  protection  or  relief  from  these  consequences  (that 
is,  from  capture  and  condemnation)  at  the  hands  of  her  Majesty. 

The  proclamation  has  no  efiect  whatever  on  the  legality  of  this 
adventure. 

In  my  judgment,  therefore,  this  adventure  between  the  bankrupt 

(a)  Stat.  69  Geo.  3,  c  69. 
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and  Mr.  Chavasse,  whose  estate  is  represented  by  the  present  peti- 
tioners, was  a  lawful  contract,  and  the  ordinary  rights  of  property 
result  from  it. 

It  follows  that  the  goods  in  which  the  proceeds  of  the  adventure 
were  invested  belong  to  the  petitioners  and  the  bankrupt's  estate 
according  to  their  several  interests  in  that  adventure  and  their 
contributions  to  the  same ;  and  the  commissioner's  order  must  be 
reversed  and  the  case  remitted  to  him  with  a  declaration  that  there 
was  a  valid  partnership  between  the  bankrupt  and  Mr.  Ghavasse  in 
the  adventure  described  in  the  petition,  and  that  the  accounts  of 
the  partnership  ought  to  be  taken,  the  partnership  property  sold  or 
otherwise  disposed  of,  and  the  proceeds  applied  in  payment  of  the 
debts  of  the  partnership,  and  tlie  surplus  divided  according  to  the 
interests  of  Mr.  Chavasse  and  the  bankrupt  respectively. 


♦  664  *  Ex  parte  BENJAMIN  MAYOU. 

In  the  Matter  of  WILLIAM  EDWARDS-WOOD  and  JAMES 

YATES   GREENWOOD,  Bankrupts. 

1865.    March  15,  18.    April  22.     Before  the  Lord  Chancellor  Lord  Westburt. 

A  partnership  of  two  was  dissolved,  the  outgoing  partner  assigning  to  the  con- 
tinuing partner  all  his  share  in  the  partnership  assets,  and  the  latter  coye- 
nanting  to  pay  the  partnership  debts.  At  the  date  of  the  assignment  the 
jSrm  was  insolvent,  as  was  also  each  of  the  partners.  The  firm  being  shorilj 
aflerwards  adjudged  bankrupt :  Hdd,  that  the  transaction  was  void ;  that  it 
did  not  operate  as  a  conversion  of  the  outgoing  partner's  property  into  the 
separate  estate  of  the  continuing  partner ;  and  that  the  whole  of  the  property 
as  it  existed  belonging  to  the  bankrupts  at  the  date  of  the  assignment  must 
still  be  considered  as  remaining  the  joint  property,  and  must  be  administered 
and  distributed  as  such  under  the  bankruptcy  among  the  joint  creditors.' 

This  was  an  appeal  by  Benjamin  Mayou  from  the  dismissal  by 
Mr.  Commissioner  Sanders  of  a  petition  presented  on  behalf  of 

^  See  Howe  v,  Lawrence,  9  Cush.  553;  Harmon  «.  Clark,  13  Gray,  114; 
Menagh  v.  Whitwell,  52  N.  Y.  146,  169,  160,  167,  171 ;  Robb  v.  Mudgc,  14 
Gray,  634,  637 ;  Allen  ».  Center  Valley  Co.,  21  Conn.  130,  137 ;  Person  r. 
Monroe,  21  N.  H.  462,  469;  Baker's  Appeal,  21  Penn.  St.  76;  Dimon  ». 
Hazard.  32  N.  Y.  66;  1  Lindley  Partn.  (3d  Eng.  ed.)  676-678;  2  ib.  1206, 
1207 ;  Ex  parU  Walker,  4  De  G.,  F.  &  J.  608,  and  cases  in  note  (1). 
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himself  and  all  other  the  joint  creditors  of  the  bankrupts  in  the 
bankruptcy  of  William  Edwards-Wood  and  James  Yates  Green- 
wood by  the  appellant. 

The  bankrupts  were  partners.  Their  business  was  that  of  brick- 
makers,  and  they  also  held  certain  leases  of  a  colliery  that  was 
expected  to  be  a  profitable  work. 

In  the  month  of  August,  1863,  the  bankrupts  were  in  great 
difficulties  and  embarrassment. 

In  the  month  of  November,  1863,  a  trader  debtor  summons  was 
taken  out  against  them  for  a  debt  of  250/.,  and  in  the  same  month 
several  writs  for  large  sums  of  money  were  issued  against  them. 

On  the  9tli  of  December,  1863,  they  went  together  to  a 
gentleman  of  the  name  of  Goode,  for  the  purpose  of  *  indue-  *  665 
ing  him  either  to  renew  certain  bills  which  he  had  accepted 
for  the  accommodation  of  the  bankrupts,  or  to  make  a  further 
advance  of  money.  Mr.  Goode  declined  to  comply  with  that  appli- 
cation, whereupon  the  bankrupts  determined  to  dissolve  their 
partnership,  and  a  deed  was  prepared  and  executed  on  that  day, 
whereby  James  Tates  Greenwood  assigned  to  William  Edwards- 
Wood,  who  was  therein  stated  to  have  the  intention  of  continuing 
the  business  on  his  own  account,  all  the  share  and  interest  of 
James  Yates  Greenwood  in  the  mines  and  veins  and  beds  of  coal 
and  other  the  property  comprised  in  the  leases,  and  also  in  the 
stock,  plant,  machinery,  engiiies,  credits,  and  effects  belonging, 
due,  and  owing  to  the  bankrupts  as  partners,  and  whereby  William 
Edwards- Wood  covenanted  with  James  Yates  Greenwood  within 
three  years  from  the  date  of  the  deed  to  pay  all  and  every  the 
debts  due  and  owing  from  or  by  the  bankrupts  in  respect  of  the 
partnership,  and  to  pay  the  rents  and  royalties  and  perform  all 
the  covenants  in  the  leases,  and  indemnify  James  Yates  Green- 
wood therefrom  and  from  all  actions  instituted  by  virtue  of  a 
power  of  attorney  contained  in  the  deed  of  dissolution. 

On  an  examination  of  the  evidence  the  Lord  Chancellor  (from 
whose  judgment  the  present  statement  of  the  facts  of  the  case  is  in 
substance  taken)  was  satisfied  that  at  the  time  of  the  execution  of 
this  deed  the  partnership  was  insolvent,  and  each  of  the  partners 
was  insolvent.  Tliere  might  have  been  some  expectation  on  the 
part  of  William  Edwards- Wood  that,  if  he  succeeded  in  obtaining 
advances,  the  colliery  might  be  profitably  worked.  In  the  event 
that  did  not  turn  out  to  be  the  case. 
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On  the  24th  of  December,  1863,  a  petition  for  adjadication 
*  666  of  bankruptcy  against  the  bankrupts  was  filed  *  in  the  Bir- 
mingham Court  of  Bankruptcy,  under  which  they  were 
adjudicated  bankrupts. 

An  earlier  petition  filed  on  the  15th  of  the  same  month,  with  the 
same  object,  had  been  allowed  to  drop. 

By  the  appellant's  petition  he  sought  a  declaration  that  the 
dissolution  deed  of  the  9th  of  December,  1863,  was  fraudulent  and 
void  as  against  the  joint  creditors  of  the  bankrupts ;  and  that, 
notwithstanding  that  deed,  the  assets  of  the  firm  remained  joint 
assets  to  be  administered  as  such. in  bankruptcy  ;  or,  in  the  alter- 
native, liberty  to  the  appellant  to  prove  his  debt  in  the  bankruptcy 
against  the  separate  estate  of  William  Edwards- Wood. 

The  learned  commissioner  upon  hearing  this  petition  dismissed 
it,  and  the  present  appeal  was  from  that  order. 

Mr.  Bacon  and  Mr.  De  Gex,  for  the  appellant.  —  The  effect  of 
the  dissolution  deed  of  the  9th  of  December,  1868,  must  have  been 
to  defeat  and  delay  the  joint  creditors  of  the  firm  by  turning  the 
joint  estate  into  the  separate  estate  of  ]E2dwards-Wood,  and  as  t^e 
parties  must  be  assumed  to  have  intended  that  which  was  the  nat- 
ural result  of  their  acts,  the  execution  of  that  deed  was  an  act  of 
bankruptcy.  It  was  also  a  fraudulent  preference  of  the  separate 
creditors  of  Edwards- Wood  over  the  joint  creditors  of  the  firm. 
JEx  parte  Wenslet/y  (a)  Ux  parte  Ztvilchenbart^  In  re  Marshall^  (b) 

Leake  v.  Young,  (jc)  The  cases  of  Rose  v.  Haycock  (d)  and 
♦667    ^Baxter  v.  Pritchard  (e)  have  no  application  to  a  case 

like  the  present ;  nor  have  cases  like  Ex  parte  Buffiuj  (^g) 
Ex  parte  Fell^  (Ji)  and  Ex  parte  WUliamSy  (i)  which  were  cases  of 
bond  fide  conversion  of  joint  assets  into  separate  assets  upon  a 
dissolution  of  partnership  not  necessarily  involving  any  defeat  or 
delay  of  the  joint  creditors,  nor  raising  any  question  as  to  the  com- 
mission of  an  act  of  bankruptcy. 

Mr.  Daniel  and  Mr.  Fry^  for  the  separate  creditors  of  William 

(a)  1  De  6.,  J.  &  S.  278. 

(6)  8  M.,  D.  &  De  6.  671 ;  and  on  appeal,  De  Gex,  278. 
(c)  6  EU.  &  Bl.  966.  {g)  6  Ve«.  119. 

Id)  1  Ad.  &  £U.  460.  {h)  10  Yes.  847. 

(0  lAd.  &EU.466.  (0    11  Yea.  8. 
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Edwards- Wood.  —  The  dissolution  deed  was  no  act  of  bankruptcy. 
It  is  not  within  the  Bankrupt  Law  Consolidation  Act,  1849,  §  67, 
for  it  was  not  a  fraudulent  grant,  conveyance,  gift,  delivery,  or 
transfer,  but  was  only  a  release  or  surrender  of  goods  and  chattels 
in  which  the  surrenderee  was  jointly  interested  with  the  surren- 
deror, and  the  evidence  proves  the  bona  fides  of  the  transaction, 
and  that  the  parties  contemplated  the  business  being  carried  on 
by  Mr.  Edwards- Wood  alone,  with  better  prospects  than  would 
have  attended  a  continuance  of  the  partnership,  and  that  they 
acted  without  any  intention  of  defeating  any  creditor  or  of  prefer- 
ring one  creditor  to  another,  but  had  simply  in  view  a  dissolution, 
with  merely  the  usual  provisions  incidental  to  a  dissolution.     Nor 
is  the  deed  void  under  tiie  Statute  13  Eliz.  c.  5,  as  a  voluntary 
assignment,  or  as  having  the  effect  or  intent  of  defeating  or  delay- 
ing creditors.    Dutton  v.  Marriaan,  (a)    Each  of  the  parties  to 
the  deed  was  jointly  and  severally  liable  to  the  creditors  of  tiie 
firm,  and  the  partnership  assets  could  not  be  said  in  any  way  to 
have  been  withdrawn  from  administration  in  bankruptcy. 

*  They  also  referred  to  JEz  parte  Peake^  (6)  Mc  parte    *  668 
Walker^  (c)  JSx  parte  Snow,  (d) 

Mr,  Litthj  for  the  assignees  of  the  bankrupts'  estate,  took  no 
part  in  the  argument. 

Mr.  Bacofij  in  reply. 

Anderson  v.  Maltby^  (e)  Ex  parte  Rowlandson^  (^)  and  Ex  parte 
Fry  (A)  were  also  referred  to  during  the  arguments. 

The  Lord  Chancellor.  —  Reserving  my  final  decision  until  a 
future  occasion,  I  will  nevertheless  now  state  my  present  impres- 
sion. 

Upon  the  evidence  before  me  I  think  it  clear  that  upon  tiie  9th 
of  December,  1863,  when  the  assignment  which  is  now  impeached 
was  executed  by  them,  both  of  these  gentlemen  were  insolvent  as 

(a)  17  Yes.  193.  (6)  1  Madd.  346. 

(c)  4  De  G.,  F.  &  J.  509 ;  and  see  In  re  Kemptner,  L.  R.  8  £q.  286. 

(d)  1  Cooke,  B.  L.  687.  {g)  2  V.  &  B.  172. 

(e)  4  Bro.  C.  C.  423 ;  2  Yes.  Jr.  244.  (h)  1  61.  ft  J.  96. 
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a  firm,  and  they  were  both  also  insolvent  individually,  and  being 
so  insolvent  they  entered  into  a  mutual  contract  having  for  its 
object  an  attempt  to  convert  their  joint  property  into  separate 
property. 

Taking  then,  in  the  first  place,  the  principle  of  law  which  is 

embodied  in  the  Statute  of  18  Eliz.  c.  5,  and  applying  that  to  the 

transaction,  I  think  that  it  was  not  competent  for  the  one  to  make 

or  for  the  other  to  accept  an  assignment  of  that  description,  both 

of  them  being  insolvent  at  tiie  time. 

*  669       *  Taking,  again,  tlie  same  principle  and  applying  it  to  the 

language  of  the  67th  section  of  the  Bankrupt  Law  Gonsoli-" 
dation  Act,  1849, 1  think  it  clear  that  this  assignment  was  fraudu- 
lent within  the  meaning  of  the  words  of  that  statute,  because  it 
had  for  its  immediate  and  necessary  object  and  consequence  the 
alteration  of  the  property  in  such  a  manner  as  would  defeat  or 
delay  the  joint  creditors.  The  joint  property  is  taken  out  of  the 
reach  of  the  joint  creditors  if  effect  is  given  to  the  assignment. 

Thirdly,  having  regard  to  tiie  principle  that  a  voluntary  assign- 
ment is  in  this  sense  a  fraudulent  assignment,  if  I  regard  the 
transaction  as  entered  into  by  one  partner  alone,  I  cannot  look  at 
it  as  a  conveyance  for  good  or  valuable  consideration,  seeing  that 
tiie  covenant  by  the  assignee  of  the  partner  was  a  covenant  entered 
into  by  a  man  in  a  state  of  insolvency,  and  in  this  sense,  being 
voluntary,  it  would  be  fraudulent  within  the  meaning  which  has 
been  applied  to  this  term. 

My  strong  impression  therefore  is,  that  this  transaction,  had  it 
been  made  the  subject  of  judicial  decision  before  the  Statute  of 
Bankruptcy  which  introduced  these  words,  "  fraudulent  grant  or 
conveyance  of  any  lands,  tenements,  goods,  or  chattels  with  intent 
to  defeat  or  delay  creditors,"  would  not  have  been  denominated  a 
real,  that  is  a  bond  fide  transaction,  and  therefore  would  not  have 
been  held  valid  according  to  the  purport  of  Lord  Eldon's  judg- 
ments in  JSx  parte  Ruffin  (a)  and  Ex  parte  Williams,  (Jti)  for  I 
regard  his  references  to  bona  /ides  as  being  nothing  more  than  a 
short  expression  of  that  principle,  which  has  been  expanded  more 
fully  into  the  form  now  found  in  the  67th  section  of  the  Act  of 
1849. 

♦  670        *  The  result  is,  that  if  upon  further  consideration  I  abide 

by  my  present  impression,  this  transaction  cannot  stand. 

(a)  6  Ves.  119.  (6)  11  Ve8.  8. 
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It  is  an  unfortunate  attempt  to  make  a  conversion  of  property,  and 
tiie  subject-matter  of  the  intended  assignment  not  being  converted 
remains  as  it  was  at  the  date  of  the  bankruptcy. 

The  extremely  inconvenient  and  disastrous  consequences  which 
would  follow  from  holding  that  it  is  competent  to  partners  in  the 
situation  in  which  these  gentlemen  found  themselves  to  effect  a 
conversion  of  property,  with  all  the  consequences  to  which  that 
conversion  might  be  made  to  lead,  need  scarcely  be  adverted  to. 
I  will,  however,  as  I  have  said,  further  consider  the  matter,  and 
mention  the  case  again. 

April  22. 

The  Lord  Chancellor,  after  stating  the  facts  of  the  case  to  the 
effect  of  the  statements  thereof  herein  before  contained,  proceeded 
as  follows :  — 

The  question  which  arises  under  these  circumstances  is,  whether 
it  was  competent  to  Mr.  Greenwood  to  make,  and  to  Mr.  Edwards- 
Wood  to  receive,  an  assignment  of  the  partnership  property  which 
would  have  the  effect  of  converting  the  joint  estate  into  the  sepa- 
rate estate  of  Mr.  Edwards-Wood,  of  withdrawing  from  the  joint 
creditors  that  property  to  which  they  were  entitled,  and  also  of 
taking  from  Mr.  Greenwood's  separate  creditors  any  separate  prop- 
erty or  interest  to  which  that  gentleman  might  be  found  to  be 
entitled  in  that  joint  property  after  the  joint  debts  were  paid. 

Lord  Eldon,  in  Ex  parte  Williams^  (a)  vcfry  concisely 
*  sums  up  the  principles  upon  which  transactions  of  this    *  671 
nature  must  depend  as  being  that  of  their  bona  fides. 

Can,  then,  an  assignment  of  this  nature  be  made  bondjide  by  a 
partner  when  the  partnership  is  in  a  state  of  insolvency,  and  the 
partners  themselves  are  equally  insolvent  in  their  separate  char- 
acter ? 

The  principle  of  law  embodied  in  the  Statute  18  Eliz.  c.  5,  and 
the  principle  expressed  and  declared  by  the  Bankrupt  Law  Con- 
solidation Act,  1849,  §  67,  forbid  me  to  hold  this  assignment  to  be 
any  thing  but  a  fraudulent  conveyance,  —  fraudulent  against  cred- 
itors, and  one  which  would  have  the  effect  of  delaying  and  defeat- 
ing the  just  creditors  of  an  insolvent  person  in  their  attempts  to 
recover  and  make  available  the  property  of  that  person. 

Applying,  therefore,  that  test  to  the  matter,  I  hold  that  there  was 

(a)  11  Ves.  3. 
VOL.  IV.  83  [  613  ] 
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no  bona  fides  in  this  transaction  ;  that  the  assignment  was  fraudu- 
lent ;  that  it  was  void  ;  that  it  did  not  operate  as  a  conversion  of 
the  property  of  the  bankrupt  Mr.  Greenwood  into  the  separate 
estate  of  the  bankrupt  Mr.  Edwards- Wood ;  that  the  whole  of  the 
property  as  it  existed  belonging  to  the  bankrupts  at  the  date  of  the 
deed  of  the  9th  of  December,  1868,  must  still  be  considered  as 
remaining  the  joint  property,  and  must  be  administered  and  dis- 
tributed as  such  under  the  bankruptcy  among  the  joint  creditors* 

The  order  of  the  learned  commissioner  must  therefore  be  re- 
yersed,  and  a  declaration  made  to  the  efiect  which  I  have  stated. 

That  is,  substantially,  to  grant  the  prayer  of  the  petition,  and 
the  appellant  must  have  his  costs  out  of  the  joint  estate. 


♦672    *  BUTTON  v.  THE  SCARBOROUGH  CLIFF  HOTEL 

COMPANY,  LIMITED. 

1865.    April  25.    Before  the  Lord  Chancellor  Lord  Wbstbubt. 

The  memorandum  of  association  of  a  limited  company  formed  under  the  Joint- 
stock  Companies  Acts,  1856,  1857,  declared  the  share  capital  to  be  so  many 
shares  of  so  much  each.  The  articles  of  association  contained  no  power  to 
alter  the  memorandum  in  this  respect,  or  to  authorize  the  company  by  resolu- 
tion to  alter  the  rights  of  the  original  shareholders ;  but  provided  that  the 
directors  might,  with  the  sanction  of  the  company  in  general  meeting,  declare 
a  dividend  to  be  paid  to  the  shareholders  in  proportion  to  their  shares :  Hdd^ 
that  the  company  could  not,  by  a  special  resolution  under  the  Companies 
Act,  1862,  authorize  the  issue  of  the  unallotted  portion  of  the  original  share 
capital  with  a  preferential  dividend.' 

This  was  an  appeal  by  the  defendants,  the  Scarborough  Cliff 
Hotel  Company,  Limited,  and  its  dii*ector8,  from  an  order  of  the 
yice-Chancellor  Sir  Richard  Torin  Kinderslet  restraining  the 
appellants  from  acting  upon  an  alleged  special  resolution  under 
the  Companies  Act,  1862,  purporting  to  have  been  passed  by  the 
company,  and  to  authorize  the  issue  of  parts  of  the  original  share 
capital  in  the  company  which  remained  unallotted  with  a  prefer- 
ential dividend. 

The  case  in  the  Court  below  is  reported  in  the  2d  volume  of 
Messrs.  Drewry  &  Smale's  Reports,  (a) 

>  See  1  Lindley  Partn.  (3d  Eng.  ed.)  625,  626. 
(a)  Page  614. 
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By  the  memorandum  of  association  of  the  company,  dated  the 
28d  of  June,  1862,  it  was  declared  that  the  liability  of  the  share- 
holders was  limited,  and  that  the  nominal  capital  of  the  company 
should  be  120,000Z.,  divided  into  12,000  shares  of  10/.  each. 

The  52d  clause  of  the  articles  of  association  of  the  company, 
which  were  of  even  date  with  its  memorandum  of  association,  pro- 
vided that  the  business  of  the  company  should  be  managed  ^by  the 
directors,  who  might  exercise  all  such  powers  of  the  company  as 
were  not  by  the  Joint-stock  Companies  Act,  1856,  or  the 
*  articles  declared  to  be  exercisible  by  the  company  in  *  673 
general  meeting,  but  subject  nevertheless  to  any  regulations 
in  the  articles  and  to  the  provisions  of  the  Act,  and  to  such  regula- 
tions, being  not  inconsistent  with  the  aforesaid  regulations  or  pro- 
visions, as  might  be  prescribed  by  the  company  in  general  meeting ; 
but  that  no  such  regulation  made  by  the  company  in  general  meet- 
ing should  invalidate  any  prior  act  of  the  directors  which  would 
have  been  valid  if  such  regulation  had  not  been  made. 

The  7  2d  clause  of  the  articles  provided  that  the  directors  might, 
with  the  sanction  of  the  company  in  general  meeting,  declare  a  divi- 
dend to  be  paid  to  the  shareholders  in  proportion  to  their  shares. 

The  other  material  contents  of  the  articles  appear  from  the  Lord 
Chancellor's  judgment. 

The  whole  of  the  shares  in  the  company  were  not  taken  up,  and 
upon  the  motion  of  the  appellants  the  following  resolution  was  on 
the  6th  of  February,  1865,  passed,  and  on  the  2d  of  March,  1865, 
confirmed,  at  extraordinary  general  meetings  of  the  shareholders 
in  the  company,  in  manner  required  to  constitute  it  a  special  reso- 
lution as  defined  by  the  Companies  Act,  1862 :  — 

*^  That  as  to  5783  and  all  other  now  existing  shares  from  time 
to  time  remaining  unallotted,  or  any  of  them,  the  directors  may,  if 
they  think  fit,  and  at  such  time  or  times  as  they  may  deem  expe- 
dient, issue  the  same  with  a  preferential  dividend  not  exceeding 
the  rate  of  11,  per  centum  per  annum,  payable  from  time  to  time 
half-yearly  out  of  the  net  revenue  of  the  company  for  each  separate 
year,  but  without  recourse  to  the  revenue  of  any  subsequent  year ; 
and  the  directors  may  pay  such  preferential  dividend  accord- 
ingly, and  also  may  make  calls  *  in  respect  of  such  shares,  *  674 
in  such  amounts,  at  such  time  or  times,  and  in  such  manner 
as  they  may  think  fit ;  and  such  shares  shall  be  subject  to  the  arti- 
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cles  of  association  and  the  regulations  of  the  company,  except  so 
far  as  the  same  may  be  inconsistent  with  this  resolution." 

The  respondents,  the  plaintiffs  in  the  suit,  who  were  three  of 
the  shareholders  in  the  company,  had  notice  of  but  were  not  pres- 
ent at  the  meetings  at  which  this  resolution  was  passed  and  con- 
firmed respectively. 

The  appellants  proceeded  to  act  upon  the  resolution  so  passed 
and  confirmed,  and  upon  the  6th  of  March,  1865,  they  issued  a 
printed  circular  stating,  that,  in  exercise  of  the  powers  conferred 
upon  them  by  the  resolution,  they  had  determined  that  5717  of 
the  shares  therein  referred  to  should  be  issued  with  a  preferential 
dividend  at  the  rate  of  IL  per  centum  per  annum  in  perpetuity, 
subject  to  the  terms  of  the  resolution  and  to  the  payment  on  or 
before  the  6th  of  April  then  next  of  11.  lOs.  on  account  of  each  such 
share  issued,  and  that  such  shares  should  be  in  the  first  instance 
offered  pro  raid  to  the  existing  shareholders,  and  by  the  circular  in 
question  such  shares  were  offered  to  the  existing  shareholders 
accordingly. 

The  respondents  thereupon  filed  the  bill  in  this  suit  on  behalf  of 
themselves  and  all  the  other  shareholders  in  the  company,  except 
such  as  were  defendants,  seeking  a  declaration  that  it  was  beyond 
the  powers  of  the  meetings  of  the  6th  of  February  and  2d  of  March, 
1865,  respectively,  to  pass  and  confirm  the  resolution  in  question 
so  as  to  bind  the  respondents  and  the  other  dissentient  sharehold- 
ers, and  an  injunction  to  restrain  the  appellants  from  acting  as 
they  proposed  under  the  resolution. 

*  675       *  The  Vice-Chancellor,  upon  a  motion  by  the  respondents, 

granted  the  injunction,  and  the  present  appeal  was  from  his 
Honor's  order  so  made. 

The  Attorney' General  (Sir  R.  Palmer),  Mr.  Olasee,  and  Mr. 
Bury^  for  the  appellants,  commented  upon  the  Companies  Act, 
1862,  §§  8,  12,  50,  176,  and  205,  the  provisions  of  which,  so 
far  as  they  are  material,  are  respectively  set  out  below,  (a)  and 

(a)  Sect.  8.  '*  Where  a  company  is  formed  on  the  principle  of  having  the 
liability  of  its  members  limited  to  the  amount  unpaid  on  their  shares,  herein  after 
referred  to  as  a  company  limited  by  shares,  the  memorandum  of  association  shall 
contain  the  following  things ;  (that  is  to  say)  — 

(1)  The  name  of  the  proposed  company,  with  the  addition  of  the  word 

*  limited*  as  the  last  word  in  such  name: 
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referred  to  Simpson  v.  *  The    Westminster  Palace  Hotel    *  676 
Company  Limited^  (a)   Bryon  v.  The  Metropolitan  Saloon 
Omnibus  Company^  Limited^  (h)  Lord  v.  The  Governor  and  Com- 
pany of  Copper  Miners,  (jc) 

(2)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland, 
in  which  the  registered  office  of  the  company  is  proposed  to  be  situate : 

(3)  The  objects  for  which  the  proposed  company  is  to  be  established : 

(4)  A  declaration  that  the  liability  of  the  members  is  limited : 

(5)  The  amount  of  capital  with  which  the  company  proposes  to  be  registered, 
divided  into  shares  of  a  certain  fixed  amount : 

Subject  to  the  following  regulations :  — 

(1)  That  no  subscriber  shall  take  less  than  one  share : 

(2)  That  each  subscriber  of  the  memorandum  of  association  shall  write 
opposite  to  his  name  the  number  of  shares  he  takes." 

Sect.  12.  '*  Any  company  limited  by  shares  may  so  far  modify  the  conditions 
contained  in  its  memorandum  of  association,  if  authorized  to  do  so  by  its  regula- 
tions as  originally  framed,  or  as  altered  by  special  resolution  in  manner  herein 
after  mentioned,  as  to  increase  its  capital,  by  the  issue  of  new  shares  of  such 
amount  as  it  thinks  expedient,  or  to  consolidate  and  divide  its  capital  into  shares 
of  larger  amount  than  its  existing  shares,  or  to  convert  its  paid-up  shares  into 
stock.  .  .  ." 

Sect.  50.  "  Subject  to  the  provisions  of  this  Act,  and  to  the  conditions  con- 
tained in  the  memorandum  of  association,  any  company  formed  under  this  Act 
may,  in  general  meeting,  from  time  to  time,  by  passing  a  special  resolution  in 
manner  herein  after  mentioned,  alter  all  or  any  of  the  regulations  of  the  com- 
pany contained  in  the  articles  of  association,  .  .  .  or  make  new  regulations  to 
the  exclusion  of  or  in  addition  to  all  or  any  of  the  regulations  of  the  company ; 
and  any  regulations  so  made  by  special  resolution  shall  be  deemed  to  be  regula- 
tions of  the  company  of  the  same  validity  as  if  they  had  been  originally  contained 
in  the  articles  of  association,  and  shall  be  subject  in  like  manner  to  be  altered  or 
modified  by  any  subsequent  special  resolution." 

Sect.  176.  *'  Subject  as  herein  ader  mentioned,  this  Act,  with  the  exception 
of  Table  A.  in  the  first  schedule,  shall  apply  to  companies  formed  and  registered 
under  the  said  Joint-stock  Companies  Acts,  or  any  of  them,  iif  the  same  manner 
in  the  case  of  a  limited  company  as  if  such  company  Jiad  been  formed  and  regis- 
tered under  this  Act  as  a  company  limited  by  shares,  .  .  .  with  this  qualification, 
that  wherever  reference  is  made  expressly  or  impliedly  to  the  date  of  registra- 
tion, such  date  shall  be  deemed  to  refer  to  the  date  at  which  such  companies 
were  respectively  registered  under  the  said  Joint-stock  Companies  Acts,  or  any 
of  them,  .  .  ." 

Sect  205.  "  After  the  commencement  of  this  Act  there  shall  be  repealed  the 
several  Acts  specified  in  the  first  part  of  the  third  schedule  hereto,  .  .  ." 

The  first  part  of  the  third  schedule  to  this  Act  contained  the  Joint-stock 
Companies  Acts,  1856,  1857. 

(a)  2  De  G.,  F.  ft  J.  Ul.  (c)  2  Ph.  740. 

(5)  8  De  6.  &  J.  128. 
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The  scope  of  their  arguments  appears  from  the  Lord  Chancellor's 
judgment. 

Mr.  Baily^  Sir  Hugh  Cairns^  and  Mr.  Speedy  for  the  respondents, 
were  not  called  upon. 

The  Lord  Chancellob.  —  No  doubt  the  directors  have  acted 
bond  fide,  but  the  mode  of  action  which  they  have  adopted  is  not 

justified  under  the  provisions  of  the  Act  of  Parliament. 
«  gy J  •  fi^^jp  proposal  is  not,  as  has  been  suggested,  a  matter 
of  mere  internal  regulation ;  for  if  it  be  carried  into  effect 
the  result  will  be  that  the  shareholders,  instead  of  standing  upon 
terms  of  equality,  will  be  divided  into  two  classes,  of  which  one 
will  have  priority  over  the  other.  That  is  not  a  matter  of  internal 
regulation,  but  an  essential  alteration  of  the  basis  of  the  company. 

Does  not,  then,  the  memorandum  of  association  interfere  with 
what  is  proposed  to  be  done  ? 

The  memorandum  of  association  is  the  foundation  and  basis  of 
the  company ;  and,  according  to  the  Act  of  Parliament,  that 
memorandum  can  only  be  altered  in  the  manner  prescribed  by  the 
12th  section.  The  12th  section  gives  power  to  alter  the  memo- 
randum only  if  there  be  inserted  in  the  articles  of  association  a 
provision  to  that  effect.  In  the  regulations  appended  to  the  mem- 
orandum of  association  in  this  case  there  certainly  is  contained 
no  power  to  alter  the  5th  section  of  the  memorandum  of  associa- 
tion ;  and  there  is  nothing  in  those  regulations  to  give  power  to 
tlie  company  to  alter,  by  resolution  or  otherwise,  the  powers  or 
rights  of  the  holders  of  the  12,000  shares  therein  referred  to.  The 
memorandum  declares  that  the  capital  of  the  company  shall  be 
divided  into  12,000  shares  of  10/.  each,  —  a  provision  which  shows 
that  these  12,000  shares  are  necessarily  inter  %e  equal  and  of  equal 
rights  and  privileges.  But  what  is  proposed  to  be  done  is  to  divide 
these  12,000  shares  into  two  portions,  and  to  place  the  latter  por- 
tion in  a  position  of  priority  to  the  former.  Tliere  is  nothing  in 
tlie  regulations  by  which  such  a  state  of  things  is  contemplated. 

With  regard  to  a  special  resolution  under  the  50th  section 

•  678    of  the  Act,  it  is  sufficient  to  say,  that  if  there  be  *  nothing 

to  enable  the  company  to  alter  the  basis  contained  in  its 

memorandum  of  association,  there  can  be  no  acquired  power  under 

that  section  to  make  tlie  change  by  an  alteration  of  the  articles. 

[618] 


SIMPSON  t;.  SOUTH   STAFFORDSHIRE  WATERWORKS  CO.      *  678 

Again,  does  not  what  is  here  proposed  to  be  done  interfere  with 
the  articles  of  association  of  this  company  ? 

I  think  it  does.  The  72d  clause  of  those  articles  appears  to  me 
to  involve  of  necessity  this,  that  the  dividend  to  be  paid  to  the 
shareholders,  that  is,  to  the  persons  who  hold  part  or  the  whole  of 
the  12,000  shares,  is  to  be  paid  to  them  in  propoi*tion  to  what  they 
hold.  In  other  words,  the  holder  of  each  of  these  12,000  shares 
is  to  receive  a  numerically  equal  dividend,  the  amount  being  regu- 
lated by  the  proportion  of  the  whole  sum  of  money  as  compared 
with  the  entire  number  of  shareholders,  and  every  one  included  in 
this  number  is  to  stand  on  an  equality  with  every  otiier.  But  if 
there  happen  to  be  12,000Z.  to  be  divided,  and  90002.  is  to  be  taken 
as  the  dividend  of  half  the  shareholders,  and  3000Z.  as  the  divi- 
dend of  the  other  half,  there  is  no  equality.  What,  therefore,  is 
proposed  to  be  done  is,  in  plain  language,  to  strike  the  72d  clause 
out  of  the  body  of  the  articles  of  association,  and  it  is  said  that 
the  50th  section  of  the  Act  enables  that  to  be  done. 

As  the  Yice-Chancellor  has  abstained  from  determining  the 
question,  I  will  not  now  say  conclusively  that  this  cannot  be  done, 
but  my  present  opinion  is  that  it  cannot,  where  the  result  would 
be  to  produce  inequality  amongst  the  original  shareholders. 

I  adhere  entirely  to  the  order  of  the  Vice-Chancellor,  and  refuse 
the  appeal  motion,  with  costs. 


♦  SIMPSON  V.  THE  SOUTH  STAFFORDSHIRE    *  679 
WATERWORKS  COMPANY. 

1865.    April  20,  21.    May  6.    Before  the  Lord  Chancellor  Lord  Westbury. 

It  is  incumbent  upon  a  company  claiming  a  statutory  compulsory  power  of  taking 
land  to  prove  clearly  and  distinctly  from  the  Act  of  Parliament  the  existence 
of  the  power ;  and  if  there  is  any  doubt  with  regard  to  its  extent,  the  land- 
owner should  have  the  benefit  of  that  doubt. 

The  effect  of  the  incorporation  of  a  general  Act  of  Parliament  into  the  spedal 
Act  of  any  such  company  is,  that  the  general  Act  must  be  looked  at  with 
reference  to  the  powers  conferred  upon  companies  of  dealing  with  the  land 
when  acquired ;  but  it  is  to  the  special  Act  that  regard  must  be  had  for  the 
purpose  of  ascertaining  the  contract  between  the  land-owner  and  the  company 
and  the  power  which  the  company  has  of  taking  the  land. 

The  meaning  of  the  12th  section  of  the  Waterworks  Clauses  Act,  1847,  is,  that 
subject  to  a  company  having  authority  to  take  lands  and  construct  works, 
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then,  if  the  company  hare  power,  and  apace,  and  room  enongh  in  the  land 
which  they  are  authorized  to  take  to  afford  them  an  area  for  additional  workt, 
they  may  be  empowered  to  make  the  collateral  and  auxiliary  works  referred 
to  in  the  section. 

The  whole  tenor  of  the  Act  in  question  is,  that  it  refers  by  anticipation  to  the 
special  Act  for  the  purpose  of  ascertaining  therein  what  is  the  land  to  be 
taken  and  what  are  the  works  to  be  done  on  the  land.  Referring  to  that,  it 
then  invests  the  company  with  certain  general  powers  which  may  be  useful 
or  necessary  for  the  purpose  of  carrying  into  effect  upon  the  land  authorized 
to  be  taken  the  work  which  by  the  special  Act  is  definitively  described. 

A  waterworks  company  incorporated  by  a  special  Act,  with  which  were  incor- 
porated the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Waterworks 
Clauses  Act,  1847,  deposited  plans  and  sections  and  gaxe  notices  to  a  land- 
owner indicating  an  intention  on  the  part  of  the  company  merely  to  lay 
through  the  land-owner's  property  a  tunnelled  aqueduct  at  a  depth  of  forty- 
five  feet  below  the  surface.  The  company  afterwards  claiming  to  hold  -the 
land  permanently  for  other  purposes  than  the  purpose  so  indicated :  Hdd, 
that  they  were  not  entitled  to  do  so ;  and  that,  save  for  the  purposes  of  con- 
struction, they  were  not  entitled  to  take  and  hold  permanently  any  other 
portion  of  the  land  than  so  much  as  was  necessary  for  the  construction  of 
and  would  be  contained  within  such  tunnel  in  conformity  with  the  plan 
deposited  as  they  should  deem  necessary  for  the  purposes  of  their  works 
authorized  by  Act  of  Parliament. 

This  was  an  appeal  motion  on  behalf  of  Rebecca  Simpson  and 
Elizabeth  Simpson,  two  maiden  ladies,  who  were  the  plaintiffs,  and 
the  original  hearing  of  a  motion  for  decree  in  the  cause. 

The  appeal  was  from  the  refusal  by  the  Yice-Chancellor  Sir 
*680  John  Stuart  to  grant  an . interlocutory  injunction  in  •fa- 
vour of  the  appellants  against  tiie  respondents  the  South 
Staffordshire  Waterworks  Company,  and  was  originally  brought 
on  before  the  Lords  Justices,  when  it  was  ordered  to  stand  over 
till  the  hearing  of  the  cause ;  and  it  was  arranged  that  this  should 
be  on  motion  for  decree  to  be  originally  heard  before  their  Lord- 
ships, the  plaintiffs  having  liberty  to  amend  their  bill. 

The  appeal  motion  and  the  motion  for  decree  accordingly  came 
on  together  before  their  Lordships,  who  were  not  agreed  as  to  the 
form  of  order  to  be  made,  and  suggested  that  the  Lord  Chancellor 
should  be  requested  to  entertain  the  matter;  and  by  his  Lordship's 
permission  the  whole  matter  was  now  accordingly  brought  before 
him. 

The  respondents  were  incorporated  for  the  purpose  of  supplying 
a  specified  tract  of  country  with  water  under  certain  private  Acts 
of  Parliament,  passed  respectively  in  1858,  1857,  and  1864;  viz., 
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Stats.  16  A  17  Vict.  c.  138,  20  A  21  Vict.  c.  126,  and  27  A  28 
Vict.  c.  89,  with  the  first  two  of  which  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  the  Waterworks  Clauses  Act,  1847,  and 
with  the  last  of  which  those  Acts  and  also  the  Lands  Clauses 
Consolidated  Acts  Amendment  Act,  1860,  and  the  Waterworks 
Clauses  Act,  1868,  were  incorporated. 

The  question  at  issue  was  as  to  the  extent  of  their  rights  over  a 
field  belonging  to  the  appellants. 

The  respondents  had  obtained  their  Act  of  1864  without  oppo- 
sition on  the  part  of  the  appellants.  But  this  absence  of  opposi- 
tion arose  from  the  fact  that  the  plans  and  sections  deposited  by 
the  respondents,  and  the  notices  given  by  them  to  the  appellants 
in  contemplation  of  the  passing  of  the  Act  of  1864  showed 
nothing  beyond  *an  intention  on  the  part  of  tiie  respondents  *681 
to  lay  through  the  field  in  question  a  tunnelled  aqueduct  at 
a  depth  of  forty-five  feet  below  the  surface.  The  appellants  con- 
tended that  the  respondents'  rights  over  the  field  were  limited  to 
tlie  attainment  of  that  object. 

What  the  respondents,  on  the  other  hand,  were  doing,  and  what 
they  proposed  to  do,  and  what  they  contended  they  bad  a  right  to 
do,  was  thus  stated  in  their  answer :  — 

'*  As  at  present  advised,  we  propose  to  construct  the  said  aqueduct 
through  tiie  said  field  in  tunnel,  and  for  that  purpose  to  sink  one 
or  more  shafts,  and  we  are  now  sinking  a  shaft  in  the  same  field. 
And  we  are  advised  and  believe  that  it  may  be  necessary  for  the 
purposes  of  the  said  aqueduct  to  shik  other  shafts  in  the  said  field 
or  to  make  an  open  cutting  therein.  We  also  propose  to  erect 
and  we  are  now  erecting  upon  the  said  field  a  steam-engine,  with 
engine-house,  boilers,  and  apparatus,  for  the  purpose  of  pumping 
water  during  the  construction  of  the  said  tunnel  iiito  our  present 
aqueduct  and  sending  it  into  the  reservoirs ;  and  when  the  said 
aqueduct  is  completed,  stationary  pumping  engines  will  Always  be 
required  for  pumping  water  into  our  present  aqueduct  and  sending 
it  into  the  reservoirs  ;  and  the  said  field  is  the  most  suitable  sta- 
tion for  such  stationary  pumping  engines,  and  we  propose  and 
intend  to  use  it  permanently  ibr  that,  amongst  other  purposes, 
authorized  by  the  said  Act  of  1864.  We  also  propose  and  intend, 
in  exercise  of  the  powers  given  to  us  by  the  Waterworks  Clauses 
Act,  1847  and  1863,  to  sink  in  the  said  field  such  wells  or  shafts 
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from  time  to  time  as  we  may  think  proper  for  the  supply  of  our 
prescribed  limits  with  water,  and  from  time  to  time  to  take  such 
water  as  may  be  found  in  or  under  the  said  field,  and  for  those 

(amongst  other  purposes)  authorized  by  the  Act  of  1864 
*  682    we  require  the  said  field  permanently.    *  We  have  already 

made  borings  under  our  existing  tunnel,  and  have  procured 
very  large  supplies  of  water  from  such  borings,  and  we  are  in- 
formed by  our  engineer,  Mr.  M'Clean,  and  believe  that  he  has 
always,  since  it  was  proposed  to  make  the  said  aqueduct,  intended 
either  to  bore  or  sink  a  shaft  or  shafts,  well  or  wells,  under  the 
proposed  aqueduct  for  the  same  purpose  throughout  its  entire 
length,  and  for  those  (amongst  otiier  purposes)  authorized  by  the 
said  Act  of  1864  and  the  Acts  incorporated  therewith,  we  require 
the  said  field  permanently." 

The  question  turned  upon  the  construction  of  the  various  Act^ 
of  Parliament  under  which  the  respondents  were  incorporated,  and 
the  material  portions  of  these  are  set  out  below,  (a) 


«• 

a     • 


(a)  The  Waterworks  Clausea  Act,  1847  (10  Vict.  c.  17).  Sect.  1. 
This  Act  ahall  extend  only  to  such  waterworks  as  shall  be  authorized  by  any  Act 
of  Parliament  hereafter  to  be  passed,  which  shall  declare  that  this  Act  shall  be 
incorporated  therewith,  and  all  the  clauses  of  this  Act,  save  so  far  as  they  shall 
be  expressly  varied  or  excepted  by  any  such  Act,  shall  apply  to  the  undertaking 
authorized  thereby  so  far  as  the  same  shall  be  applicable  to  such  undertaking, 
and  shall,  with  the  clauses  of  every  other  Act  which  shall  be  incorporated  there- 
with, form  part  of  such  Act,  and  be  construed  therewith  as  forming  one  Act." 

Sect.  2.  "...  .  The  expression  *  the  lands  and  streams  ^  shall  mean  the 
lands  and  streams  of  water  which  shall  by  the  special  Act  be  authorized  to  be 
taken  or  used  for  the  purposes  thereof;  and  the  expression  '  the  undertaking* 
shall  mean  the  waterworks  and  the  works  connected  therewith  by  the  special  Act 
authorized  to  be  constructed ;  and  the  expression  '  the  undertakers  *  shall  mean 
the  persons  by  the  special  Act  authorized  to  construct  the  waterworks." 

Sect.  3.  "  The  following  words  and  expressions,  in  both  this  and  the  special 
Act,  and  any  Act  incorporated  therewith,  shall  have  the  meanings  hereby  assigned 
to  them,  unless  there  be  something  in  the  subject  or  context  repugnant  to  such 
construction ;  that  is  to  say  ....  The  expression  '  the  waterworks  *  shall  mean 
the  waterworks,  and  the  works  connected  therewith  by  the  special  Act  authorixed 
to  be  constructed." 

'*  And  with  respect  to  the  construction  of  the  waterworks,  be  it  enacted  as 

follows :  — 

. 

Sect.  6.  "  Where  by  the  special  Act  the  undertakers  shall  be  empowered, 
for  the  purpose  of  constructing  or  supplying  waterworks,  to  take  or  use  any 
lands  or  streams  otherwise  than  with  the  consent  of  the  owners  and  occupiers 
thereof,  they  shall,  in  exercising  the  power  so  given  to  them,  be  subject  to  the 

[622] 


SIMPSON  V.  SOUTH   STAPPORDSHIRB  WATERWORKS  CO.        *  683 

*  Mr,  Qreene  and  Mr.  F.  0.  Haynes  appeared  for  the  *  683 
appellants,  and 

*  The  Attorney' General  (Sir  R.  Palmer),  Mr.  Malins,  and  *  684 
Mr,  Speedy  for  the  respondents. 

provisions  and  restrictions  contained  in  this  Act,  and  if  the  waterworks  be 
situated  in  England  or  Ireland,  to  the  provisions  and  restrictions  contained  in  the 
Lands  Clauses  Consolidation  Act,  1845  .  .  . ;  and  shall  make  to  the  owners  and 
occupiers  of,  and  all  other  parties  interested  in,  any  lands  or  streams  taken  or 
nsed  for  the  purposes  of  the  special  Act,  or  injuriously  affected  by  the  construc- 
tion or  maintenance  of  the  works  thereby  authorized,  or  otherwise  by  the  execu- 
tion of  the  powers  thereby  conferred,  full  compensation  for  the  value  of  the 
lands  and  streams  so  taken  or  used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  persons,  by  reason  of  the  exercise,  as  to  such 
lands  and  streams,  of  the  powers  vested  in  the  undertakers  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith ;  and  except  where  otherwise  provided 
by  this  or  the  special  Act,  the  amount  of  such  compensation  shall  be  determined 
in  the  manner  provided  by  the  said  Lands  Clauses  Consolidation  Acts  respec- 
tively for  determining  questions  of  compensation  with  regard  to  lands  purchased 
or  taken  under  the  provisions  thereof,  and  all  the  provisions  of  the  said  last 
mentioned  Acts  respectively  shall  be  applicable  to  determine  the  amount  of  any 
such  compensation,  and  to  enforce  payment  or  other  satisfaction  thereof." 

Sect.  12.  '*  Subject  to  the  provisions  and  restrictions  in  this  and  the  special 
Act,  and  any  Act  incorporated  therewith,  the  undertakers  may  execute  any  of 
the  following  works  for  constructing  the  waterworks ;    (that  is  to  say)  — 

'*  They  may  enter  upon  any  lands  and  other  places  described  on  the  said  plans 
and  in  the  said  books  of  reference,  and  take  levels  of  the  same,  and  set  out  such 
parts  thereof  as  they  shall  think  necessary,  and  dig  and  break  up  the  soil  of  such 
lands  and  trench  and  sough  the  same,  and  remove  or  use  all  earth,  stone,  mines, 
minerals,  trees,  or  other  things  dug  or  gotten  out  of  the  same : 

'*  They  may  from  time  to  time  sink  such  wells  or  shafts,  and  make,  maintain, 
alter,  or  discontinue  such  reservoirs,  waterworks,  cisterns,  tanks,  aqueducts, 
drains,  cuts,  sluices,  pipes,  culverts,  engines,  and  other  works,  and  erect  such 
buildings,  upon  the  lands  and  streams  authorized  to  be  taken  by  them,  as  they 
shall  think  proper,  for  supplying  the  inhabitants  of  the  town  or  district  within 
the  prescribed  limits  with  water : 

'*  They  may  from  time  to  time  divert  and  impound  the  water  from  the  streams 
mentioned  for  that  purpose  in  the  special  Act,  or  the  said  plans  or  books  of 
reference,  and  alter  the  course  of  any  such  streams,  not  being  navigable,  and 
also  take  such  waters  as  may  be  found  in  and  under  or  on  the  lands  to  be  taken 
for  constructing  the  works : 

"  Provided  always,  that  in  the  exercise  of  the  said  powers  the  undertakers 
shall  do  as  little  damage  as  can  be,  and  in  all  cases  where  it  can  be  done  shall 
provide  other  watering  places,  drains,  and  channels  for  the  use  of  adjoining 
lands,  in  place  of  any  such  as  shall  be  taken  away  or  interrupted  by  them,  and 
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*  685        *  The  scope  of  the  arguments  sufficiently  appears  from 
the  Lord  Chancellor's  judgment.    The  folio wmg  authorities 
were  referred  to  ;  viz.  — 

On  the  part  of  the  appellants,  Webb  v.  Z%e  Manchester  and 
Leeds  Railway  Company ^  (a)  JSversfield  y.  Z%e  Mid- Sussex  Sail" 
way  Company^  (V)  Flower  v.  London^  Brighton^  and  South  Coast 
Railway  Company,  (c) 

And  on  the  part  of  the  respondents,  The  Stockton  and  Darlington 
Railway  Company  v.  Brown^  (d)  Richards  v.  The  Scarborough 
Pvblic  Market  Company^  (e)  Wdd  v.  The  South  Western  RaUway 
Company^  (^)  Cother  v.  The  Midland  Railway  Company y  (A)  The 

shall  make  full  compensation  to  all  parties  interested  for  all  damage  siistained 
by  them  through  the  exercise  of  such  powers/^ 

The  South  Staffordshire  Waterworks  Amendment  Act,  1864  (27  &  28  Viet, 
c.  89),  section  6 :  **  And  whereas  plans  and  sections  showing  the  situation,  lines, 
and  levels  of  the  reservoirs,  aqueducts,  and  works,  by  this  Act  authorized,  and 
the  lands  required  for  the  purposes  thereof,  and  books  of  reference  to  the  plans, 
have  been  deposited  with  the  respective  clerks  of  the  peace  for  the  county  of 
Stafford,  and  for  the  city  and  county  of  the  city  of  Lichfield :  therefore  it  shall 
be  lawful  for  the  company,  subject  to  the  provisions  in  this  Act  contained,  and 
to  the  powers  of  deviation  hereby  given,  and  to  the  alteration  in  the  Seedy  Mill 
Reservoir  herein  afler  mentioned,  and  to  the  provisions  herein  after  contained 
relating  to  that  reservoir,  to  make  and  maintain  the  reservoirs  (other  than  the 
said  Seedy  Mill  Reservoir),  aqueducts  and  (Aher  works  herein  after  described  in 
the  line  and  situation  and  on  the  levels  and  upon  the  lands  delineated  on  the 
said  plans  and  described  in  the  said  books  of  reference,  and  defined  on  the  said 
sections,  and  to  enter  upon,  take,  purchase,  and  use  such  of  the  lands,  streams, 
and  waters  mentioned  in  the  said  plans  and  books  of  reference  as  the  company 
may  deem  necessary  for  all  or  any  of  those  purposes,  and  also  all  or  any  of  the 
mills,  manufactories,  and  works,  and  the  lands  connected  therewith,  delineated 
on  the  said  plans  and  described  in  the  said  books  of  reference,  and  to  take  sudi 
water  as  the  company  may  require  for  the  purposes  of  the  Acts  of  1858  and 
1857,  and  this  Act  and  the  said  incorporated  Acts." 

Sect.  7  was  to  the  effect  stated  in  the  Lord  Chancellor's  judgment. 

Sect.  8.  '*  In  constructing  the  said  works,  or  any  of  them,  the  company  may, 
notwithstanding  any  provisions  in  the  Waterworks  Glauses  Acts,  deviate  to  any 
extent  not  exceeding  the  limits  of  deviation  shown  on  the  said  plans,  and  may 
also  deviate  from  the  levels  shown  on  the  said  sections  to  any  extent  not  exceed- 
ing three  feet  in  respect  of  the  reservoirs  and  in  respect  of  aqueducts  not 
exceeding  seven  feet.'' 

(a)  4  M.  &  C.  116.  (c)  23  L.  J.  (N.  S.)  Ch.  110. 

(5)  1  Giff.  158 ;  S  De  G.  ft  J.  286.  (g)  32  Beav.  340. 

(c)  2  Dr.  &  Sm.  330.  (A)  2  Ph.  469. 

(d)  9  H.  L.  Gas.  246. 
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« 

North  British  Railway  Company  v.  Tod^  (a)  Stamps  v.  The  Bir- 
mingham^ Wolverhampton^  and  Stour  Valley  Railway  Company,  (6) 
Pinchin  v.  The  London  and  Blaekwall  Railway  Company j  ((?)  Sadd 
Y.  The  Maldony  WUham^  and  Braintree  Railway  Company,  (d) 
Wood  V.  The  Epsom  and  Leatherhead  Railway  Company.  («) 

*  At  the  conclusion  of  the  arguments  the  Lord  Chancellor  *  686 
reserved  his  judgment. 

May  6. 

The  Lord  Chancellor.  —  In  legislating  for  public  undertakings 
and  conferring  compulsory  powers  to  take  land,  Parliament  has  at 
all  times  manifested  the  utmost  anxiety  to  impose  upon  the  com- 
pany or  the  undertakers  the  obligation  of  giving  to  the  land-owner 
the  most  precise  and  definite  information  with  regard  to  the  quan- 
tity of  land  to  be  taken,  and  the  manner  in  which  the  land  is 
intended  to  be  affected ;  and  the  enactments  contained  in  the  Acts 
of  Parliament  conferring  the  powers  to  carry  an  undertaking  into 
effect  will  be  generally  found  to  embody  by  reference  the  plans  and 
the  notice  given  by  the  plans  to  the  land-owners  of  the  intention  of 
the  company. 

Before  adverting  to  the  particular  facts  of  this  case  in  illustra- 
tion of  the  truth  of  that  observation,  I  would  remark  that  I  entirely 
concur  in  the  rule  laid  down  by  Lord  Cottenham  (^)  at  an  early 
time  of  the  administration  of  justice  with  regard  to  railway  works 
and  other  works  of  a  similar  description,  that  it  is  incumbent  upon 
the  company  to  prove  clearly  and  distinctly  from  the  Act  of  Parlia- 
ment the  existence  of  the  power  which  they  claim  a  right  to  exer- 
cise, and  if  there  is  any  doubt  with  regard  to  the  extent  of  the 
power  claimed  by  them,  that  doubt  should  undoubtedly  be 
for  the  benefit  of  the  land-owner,  *  and  should  not  be  solved  *  687 
in  such  a  manner*  as  to  give  to  the  company  any  power 
which  is  not  most  clearly  and  expressly  defined  in  the  statute. 

(a)  12  CI.  &  Fin.  722. 

(6)  7  Hare,  261 ;  6  Rail.  Gas.  128 ;  2  Ph.  673. 

(c)  6  De  G.,  M.  &  G.  861,  861.  (e)  80  L.  J.  (N.  S.)  C.  P.  82. 

Id)  6  Rail.  Cas.  779. 

(g)  Sec  Webb  v.  The  Manchester  and  Leeds  Railway  Company,  4  My.  &  Cr. 
116.  The  Lord  Chancellor  expressed  a  similar  opinion  to  that  reported  in  the 
text  in  the  case  of  Baxendale  v.  The  West  Midland  Railway  Company,  6th 
November,  1862.    That  case  did  not,  howeveri  call  for  a  report. 
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• 

I  would  also  further  remark,  with  reference  to  a  point  that  was 
much  dwelt  upon  in  the  argument,  namely,  the  effect  of  the  incor- 
poration of  the  general  Act  into  the  special  Act,  that  the  general 
Act  must  be  looked  at  with  reference  to  the  powers  conferred  upon 
companies  of  dealing  with  the  land  when  acquired,  but  that  it  is 
to  the  special  Act  that  regard  must  be  had  for  the  purpose  of 
ascertaining  what  may  be  called  the  contract  between  the  land- 
owner and  the  company,  and  the  power  which  'the  company  has 
conferred  upon  it  of  taking  tlie  land  of  the  land-owner. 

With  these  general  observations,  I  come  first  to  consider  what  it 
is  which  in  the  plans  and  sections  deposited  by  this  company  with 
the  clerk  of  tiie  peace  is  indicated  as  tlie  manner  in  which  the 
company  intend  to  deal  with  the  land  and  the  extent  of  the  land- 
owner's interest  which  was  intended  to  be  taken  by  the  company. 

Upon  that  point  I  entirely  concur  in  the  representation  of  the 
effect  of  the  plans  which  is  contained  in  one  or  two  passages  of 
the  affidavit  of  Mr.  Hawksley,  an  engineer  who  gives  evidence  on 
behalf  of  the  appellants,  and  who  says,  and  says  correctly,  "  When 
it  is  intended  to  obtain  the  authority  of  Parliament  to  the  sinking 
of  wells  and  shafts  for  obtaining  subterranean  water,  it  is  the 
common  and  general  practice  to  indicate  on  the  deposited  plans 
and  sections  the  situation  of  such  wells  and  shafts,  and  to  give 
notice  to  the  owners  and  occupiers  of  the  lands  in  which  they  are 
intended  to  be  situated  of  such  intention."  He  then  goes  on  to 
say  that  he  has  examined  the  plans  deposited  by  tlie  re- 
*  688  spondents  for  the  purposes  *  of  the  Act  of  1864,  and  that 
he  does  not  find  any  well  or  shaft  indicated  thereon ;  and 
further  observes  that  in  the  case  of  tunnels  and  other  subterranean 
works,  it  is  the  common  practice  of  water  companies*  not  to  take 
the  entirety  of  the  piece  of  land  or  the  surface  of  the  land,  but 
merely  to  acquire  the  right  of  carrying  the  tunnel  through  the  land 
for  the  purposes  of  the  works.  He  then  goes  on  to  state  that  the 
deposited  plans  indicate,  with  reference  to  the  land  of  the  appel- 
lants, that  the  entirety  of  the  contemplated  works  of  tlie  company 
would  consist  of  a  tunnel  to  be  driven  at  a  certain  depth  with  a 
limited  power  of  vertical  deviation,  and  that  the  operations  of  the 
company  as  indicated  by  tlieir  deposited  plans  are  limited  to  that 
work  and  extend  to  nothing  more. 

Such,  tlien,  being  the  effect  of  the  deposited  plans,  we  next  come 
to  consider  the  language  of  the  special .  Act,  for  undoubtedly, 
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although  it  is  not  the  rule  of  Parliament,  it  would  be  competent  to 
the  legislature  to  confer  a  greater  right  than  that  which  is  indicated 
by  the  plans. 

The  material  section  of  the  special  Act  of  1864,  that  which  con- 
tains the  special  definition  of  the  power  of  the  company  with 
reference  to  the  land  of  the  appellants,  is  tlie  fifth,  and  as  to  this 
section  the  argument  was  almost  entirely  directed  I  must  call 
attention  to  it  at  some  length.  It  first  of  all  refers  to  tlie  plans 
and  sections  deposited  as  showing  the  situation,  lines,  and  levels  of 
the  intended  aqueduct  and  the  lauds  required  for  the  purposes 
thereof.  The  preamble  or  narrative  of  the  section  therefore  refers 
us  to  the  plans  for  the  purpose  of  ascertaining  the  land  which  was 
required.  It  tlien  confers  upon  tlie  company  a  special  power  ^^  to 
make  and  maintain  tlie  reservoirs, .  .  .  aqueducts,  and  other  works 
herein  after  described  in  the  line  and  situation  and  on  the 
levels  and  upon  the  lands  delineated  on  the  said  plans,  *  and  *  689 
described  in  the  said  books  of  reference,  and  defined*  on  the 
said  sections,"  and  tlien  there  is  a  power  to  ^^  take,  purchase,  and 
use  such  of  the  lands  .  .  .  mentioned  in  the  said  plans  and  books 
of  reference  as  tlie  company  may  deem  necessary  for  all  or  any  of 
those  purposes."  The  power  given  to  the  company  is  to  do  the 
defined  work  in  the  described  land,  and  the  power  furtlier  is  to 
take  the  land  or  so  much  of  it  as  shall  be  ^^  necessary  "  for  that 
work. 

A  great  deal  of  argument  turned  upon  the  use  and  meaning  of 
the  word  ^^  necessary,"  and  it  was  attempted  on  the  part  of  the 
company  to  contend  that  that  word  extended  as  far  as  this ;  namely, 
that  the  company  might  take  so  much  of  the  land  as  they  should 
deem  necessary,  not  for  the  particular  work  indicated,  but  for  any 
collateral  purpose  connected  with  that  work. 

I  am  by  no  means  of  opinion  that  such  an  extended  construction 
can  be  given  to  the  word.  I  entirely  concur  in  the  conclusion, 
which  indeed  is  rendered  imperative  by  the  decision  of  the  House 
of  Lords  in  the  case  of  2%6  Stockton  and  Darlington  Railway  Comr 
pany  v.  Brown,  (a)  that  it  would  be  entirely  within  the  power  and 
judgment  of  the  company  to  determine  for  themselves  the  magni- 
tude and  extent  of  the  particular  work  defined,  as,  for  example, 
that  work  being  a  tunnel,  that  the  tunnel  shall  have  a  diameter  of 

(a)  9  H.  L.  Cm.  246. 
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six  feet,  or  ten  feet,  or  of  twenty  feet ;  but  the  word  cannot  be 
used  for  the  purpose  of  extending  the  authority  given  to  the  com- 
pany so  as  to  enable  them  to  add  upon  the  land  other  works  in 
addition  to  the  works  defined,  and  thereby  to  augment  their  power 
of  taking  the  land  of  the  land-owner  beyond  that  which  was 

*  690    indicated  in  the  plan,  and,  being  indicated  in  the  *  plan  is 

embodied  and  transferred  by  reference  into  this  section  of 
the  Act  of  Parliament. 

The  power  which  is  given  to  the  company  is  to  make  ^^  the  reser- 
voirs, .  .  .  aqueducts,  and  other  works  herein  after  described." 
The  section  of  the  Act  to  which  those  words  of  reference  relate  is 
the  seventh  section,  which,  so  far  as  it  is  applicable  to  the  land  of 
the  appellants,  contains  these  words :  ^^  Subject  to  the  provisions  of 
this  Act,  it  shall  be  lawful  for  the  company  to  execute  all  or  any 
of  the  following  works  shown  on  the  said  plans  as  the  company 
shall  from  time  to  time  deem  expedient,  that  is  to  say ;  ...  an 
aqueduct  constructed  in  tunnel  or  otherwise  as  shown  on  the  origi- 
nal plans."  Then  the  termimis  a  quo  and  the  terminu%  ad  quern 
of  the  aqueduct  are  defined  in  the  section,  and  applying  that  to 
the  plans,  we  find  that  the  aqueduct  here  referred  to  and  there 
described,  where  it  passes  through  the  land  of  the  appellants, 
passes  through  it  in  tunnel  only,  and  is  limited  entirely  to  the 
tunnel  at  a  certain  depth  passing  through  those  lands. 

So  far,  therefore,  as  this  fifth  section  and  the  relative  seventh 
section  are  concerned,  there  is  a  definite  authority  conferred  upon 
tlie  company  to  make  the  work  indicated  in  the  plan  and  further 
described  as  an  aqueduct  consisting  of  a  tunnel,  with  this  license 
only,  that  they  may  make  that  work  as  they  shall  deem  it  neces- 
sary, which  of  course  must  be  limited  to  the  work  itself,  and  cannot 
be  extended  to  give  them  power  to  superadd  to  that  work  other 
works  of  which  there  is  no  indication  and  no  description  at  all. 

Then  a  good  deal  of  argument  was  used  on  the  part  of  the  com- 
pany, with  a  view  to  show  that  there  were  other  words  in  this  fifth 
section  which  contained  by  a  species  of  implication  the  right 

*  691    to  extend  the  works  beyond  what  *  was  indicated  in  the 

plan.  It  would  be  very  difficult  to  find  any  words  admitting 
of  such  a  construction  when  they  are  in  immediate  connection  with 
words  which  give  the  company  that  precise  and  definite  authority 
which  I  have  already  explained.  But  the  words  which  were  relied 
on  by  the  company  for  this  purpose  are  the  concluding  words  of 
[628] 
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the  fifth  section,  hj  which  the  company  is  empowered  to  take  such 
water  as  it  "  may  require  for  the  purposes  of  the  Acts  of  1853, 
1857,  and  this  Act,  and  the  said  incorporated  Acts."  The  argu- 
ment was  of  the  ordinary  kind ;  namely,  that  inasmuch  as  this  was 
a  general  power  to  take  such  water  from  the  lands  as  the  purposes 
of  these  Acts  required,  it  contained  by  necessary  implication  the 
right  to  do  every  thing  which  should  be  essential  or  necessary  for 
the  purpose  of  taking  the  water. 

I  cannot  arrive  at  any  such  construction ;  for  the  effect  of  it 
would  be  to  supersede,  and  in  truth  to  annul  all  the  directions 
that  are  previously  contained,  and  convert  the  whole  section  into  a 
general  authority  to  the  company  to  take  all  the  water  which  they 
could  in  any  manner  acquire  throughout  the  whole  course  of  the 
lands  indicated,  and  to  do  whatever  they  might  deem  necessary 
for  the  purpose  of  taking  that  water.  The  laborious  care  shown  by 
Parliament  in  defining  positively  what  they  were  to  do,  and  in  lay- 
ing down  the  bounds  on  one  side  and  on  the  other  which  they  were 
not  to  transgress,  would  have  been  an  idle  superfluity  had  these 
latter  words  been  capable  of  such  an  interpretation.  It  is  clear 
that  the  words  have  only  this  meaning,  that  whilst  the  company 
are  authorized  to  make  the  works,  they  shall  have  a  right  to  take, 
as  incident  to  those  works  and  as  consequential  on  those  works, 
whatever  streams  of  water  the  works  when  constructed  in  the  Hue 
indicated  might  tap  or  bring  into  their  tunnel,  or  whatever 
water  might  *  percolate  and  flow  by  the  natural  agency  of  *  692 
the  law  of  gravitation  from  any  part  of  the  circumjacent 
soil  into  the  tunnel  whieh  was  to  be  constructed.  That  is  the 
natural  meaning  of  the  words ;  that  interpretation  renders  them 
consistent  with  the  rest  of  the  section,  and  I  must  adhere  to  that, 
and  not  adopt  a  wide  and  extended  meaning  which  would  overrule 
and  render  in  point  of  fact  superfluous,  as  I  have  already  observed, 
the  rest  of  the  enactment. 

The  remaining  arguments  urged,  and  with  considerable  ingenu- 
ity, on  behalf  of  the  respondents  were  derived  chiefly  from  the 
general  Act  of  Parliament  of  1847. 

First,  it  was  contended  that  by  the  interpretation  clause  of  the 
general  Act  of  1847,  which  is  embodied  in  this  special  Act  of  1864, 
the  word  ^^  waterworks  "  was  defined  to  mean  ^^  the  waterworks 
and  the  works  connected  therewith,"  and  that  therefore  a  statutory 
authorization  to  the  company  to  make  a  reservoir,  and  to  make  an 
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aqneduct,  and  to  make  a  tunnel,  carried  with  it — inasmnch  as  the 
reservoir,  and  aqueduct,  and  tunnel  were  waterworks  —  the  power 
to  make  other  works  connected  therewith. 

It  would  be  a  sufficient  answer  to  that  to  say,  that  the  particular 
noun ''  waterworks "  is  not  to  be  found  in  the  enactment  of  the 
fifth  section  of  the  special  Act.  But  in  addition,  the  whole  argu- 
ment fails,  because  the  language  of  the  interpretation  clause  is  not 
merely  that  ''  the  expression  ^  the  waterworks '  shall  mean  the 
waterworks  and  the  works  connected  therewith,''  but  it  is  that  the 
expression  shall  mean  *^  the  waterworks  and  the  works  connected 
therewith  by  the  special  Act  authorized  to  be  constructed."  We 
are  again  remitted  therefore  to  the  special  Act,  for  the  purpose  of 
ascertaining  what  is  thereby  authorized  to  be  constructed, 
*  698  and  the  answer  to  *  that  question  I  have  already  endeav* 
cured  to  give  out  of  that  special  Act. 

But  this  is  not  all,  because  the  language  of  the  second  section  of 
the  general  Act  (the  interpretation  clause,  to  which  I  have  just 
referred,  being  the  third  section)  is  definite,  that  the  expression 
*^  the  lands  and  streams  "  shall  mean  '^  the  lands  and  streams  of 
water  which  shall  by  the  special  Act  be  authorized  to  be  taken  or 
used,"  and  the  whole  tenor  of  this  general  Act  of  Parliament  may 
be  thus  expressed,  that  it  refers  us,  by  anticipation,  to  the  special 
Act,  for  the  purpose  of  ascertaining  therein  what  is  the  land  to  be 
taken,  and  what  are  the  works  to  be  done  upon  the  land.  Refer- 
ring us  to  that,  it  then  invests  the  company  with  certain  general 
powers  which  may  be  useful  or  necessary  for  the  purpose  of  car- 
rying into  efiect  upon  the  land  authorized  to  be  taken  the  work 
which,  by  the  special  Act,  is  definitely  described. 

Then  another  argiunent  was  derived  from  the  twelfth  section  of 
this  general  Act. 

That  section  is  a  general  enactment  beginning  thus :  ^^  Subject 
to  the  provisions  and  restrictions  in  this  and  the  special  Act  and 
any  Act  incorporated  therewith,  the  undertakers  may  execute  any 
of  the  following  works  for  constructing  the  waterworks,"  and  then 
certain  collateral  works  are  specified ;  and  it  was  said  that  the 
company,  being  by  the  special  Act  empowered  to  construct  a  tun- 
nel, they  are  empowered  by  this  section  to  add  to  tlie  tunnel  all 
these  or  any  of  these  auxiliary  works. 

I  cannot,  however,  put  an  interpretation  upon  this  clause  which 
will  be  utterly  at  variance  with  the  restrictions  that  are  care> 
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fully  thrown  round  the  powers  of  the  *  company  in  the  rest  *  694 
of  the  Act,  and  I  must  take  it  that  this  general  clause,  begin- 
ning, as  it  does,  "  Subject  to  the  provisions  and  restrictions  in  this 
and  the  special  Act,"  was  intended  to  be  subjected  to  the  same  restric- 
tions, and  I  construe  those  words  therefore  as  meaning,  subject  to 
the  company  having  authority  by  the  special  Act  to  take  the  lands 
and  to  construct  certain  works,  then  if  they  have  power  and  space 
and  room  enough  in  the  land  which  they  are  authorized  to  take  to 
afford  them  an  area  for  these  additional  works,  they  may  be  em- 
powered to  make  these  collateral  and  auxiliary  works.  For  that 
purpose  I  am  referred  again  to  the  Act,  and  I  find  authority  to 
take  the  land  for  the  purpose  of  constructing  a  tunnel,  and  that 
the  power  to  interfere  with  the  land,  and  to  hold  it  permanently 
save  for  the  purpose  of  construction,  is  limited  entirely  to  a  tunnel 
of  such  width  and  diameter  and  shape  and  construction  as  the 
company  may  deem  necessary,  but  with  not  a  particle  of  authority 
to  superadd  to  that  any  additional  work,  either  underground  or 
upon  the  surface  of  the  land  to  be  taken. 

Upon  an  examination  of  the  whole  matter,  I  think  that  the  true 
interpretation  of  the  Act  of  Parliament  is  brought  back  to  that 
which  is  certainly  consistent  with  the  general  intent  and  the 
anxious  purpose  of  the  legislature,  and  also  with  what  natural  jus- 
tice would  dictate ;  namely,  that  the  company  shall  not  be  permitted 
to  commit  a  surprise  upon  the  land-owner  by  telling  him  in  the 
first  instance  that  he  will  be  required  to  part  with  so  much  of  his 
land  only  as  is  necessary  for  a  particular  and  a  definite  and  ex- 
pressed purpose,  and  afterwards  telling  him,  "  Nay,  but  we  shall 
now  take  the  whole  of  your  land,  because  we  deem  it  right  to 
superadd  to  what  we  have  expressed  something  in  addition  to 
something  in  extension  of  oiur  original  plan,  but  which  was 
not  indicated  *  upon  the  notice  given  to  you  or  upon  the  *  695 
plans  and  sections  which  we  were  bound  to  deposit,  and  did 
deposit,  in  order  that  you  might  know  how  your  property  would 
be  affected  by  our  undertaking." 

Having  arrived  at  that  conclusion  both  upon  an  examination  of 
the  general  Act  of  Parliament  and  the  special  Act  of  Parliament, 
I  have  no  difficulty  in  deciding  that  the  appellants  in  the  present 
case  are  entitled  to  the  relief  they  seek,  and  that,  save  for  the  tem- 
porary purposes  of  construction,  which  will  be  of  course  of  a  lim- 
ited duration  in  point  of  time,  the  company  are  not  entitled  to  take 
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and  hold  permanently  any  other  portion  of  the  appellant's  land 
than  80  much  as  is  necessary  for  the  construction  of,  and  will  be 
contained  within,  such  tunnel  in  conformity  with  the  plan  depos- 
ited as  the  company  shall  deem  necessary  for  the  purposes  of  their 
works  authorized  by  the  Act  of  Parliament.  There  must  be  a  dec- 
laration in  such  a  form  as  to  limit  the  extent  of  ownership  by  the 
company,  but  at  the  same  time  to  let  that  ownership  extend  to  the 
measure  in  point  of  size,  diameter,  and  shape  of  the  tunnel,  which 
the  company  shall  deem  necessary  ;  but  ultra  that  tunnel  I  mean 
to  define  that  nothing  can  be  required  to  be  yielded  up  by  the 
land-owner  to  the  company,  or  retained  and:  taken  permanently  by 
the  company. 

June  14. 

The  cause  was  on  this  day  spoken  to  on  the  minutes  of  the  de- 
cree, which,  as  finally  drawn  up,  was  to  the  following  eifect :  — 

Declare  that  the  defendants  the  South  Staffordshire  Waterworks 
Company  are  not  en titledT under  the  powers  of  their  Acts  of 
♦  696  Parliament,  or  any  or  either  of  such  Acts,  *  or  of  any  Acts 
incorporated  therewith  respectively,  to  take  or  use  perma* 
nently  the  surface  of  the  field  of  the  plaintiffs  in  the  pleadings 
described,  or  any  part  of  the  said  surface,  but  as  respects  the  said 
field  are  only  entitled  to  construct  in  and  through  the  same  be- 
neath the  surface  thereof,  an  aqueduct  in  tunnel,  as  shown  on  the 
original  plans  in  and  by  the  7th  section  of  the  South  Stafibrdshire 
Waterworks  Amendment  Act,  1864,  mentioned  or  referred  to,  with 
such  alterations  and  dcTiations  in  the  dimensions  and  course  of 
the  said  aqueduct  within  the  limits  of  deviation  as  by  the  South 
Stafibrdshire  Waterworks  Amendment  Act,  1864,  and  the  Acts 
incorporated  tlierewith,  are  authorized  and  as  the  defendants  may 
deem  necessary,  and  also  to  take  permanently  so  much  of  the  said 
field  beneath  the  surface  thereof  as  may  be  necessary  for  the  pas- 
sage through  and  under  the  said  field  of  the  said  aqueduct  in  tunnel 
which  the  defendants  are  as  aforesaid  entitled  to  construct,  and  to 
enter  upon  and  use  the  said  field  (including  the  surface  thereof) 
for  the  period  not  exceeding  twelve  calendar  months  from  the 
present  time,  for  the  temporary  purpose  of  constructing  the  said 
aqueduct  in  tunnel  from  Bourne  Brook  to  Lichfield,  being  the 
aqueduct  mentioned  in  the  2d  paragraph  of  the  said  7th  section  of 
the  said  Act  of  1864. 
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Award  an  injunction  to  restrain  the  defendants,  their  officers, 
solicitors,  servants  and  agents,  from  procceiiing  upon  their  notice 
to  treat,  dated  the  19th  day  of  July,  1864,  (a)  and  from  giving  to 
the  plaintiffs  any  fresh  notice  to  treat  save  for  the  purpose  of  pro- 
curing the  compensiation  or  purchase-money  to  be  paid  by  the 
defendants  to  the  plaintifis  in  respect  of  so  much  of  the  *  said  *  697 
field  as  it  is  hereinbefore  declared  that  the  defendants  are 
authorized  to  take  permanently,  such  compensation  or  purchase- 
money  to  be  ascertained  in  the  mode  prescribed  by  the  Lands 
Clauses  Consolidation  Act,  1845 ;  and  also  to  restrain  the  defend- 
ants from  in  any  way. using  the  plaintiffs'  said  field,  or  any  part 
thereof,  save  for  the  purpose  of  the  construction  of  the  said  aque- 
duct in  tunnel  as  shown  by  the  said  original  plans,  with  such  alter- 
ations and  deviations  (if  any)  in  the  dimensions  and  course  of  the 
said  aqueduct  within  the  limits  of  deviation  as  by  the  South  Staf- 
fordshire Waterworks  Amendment  Act,  1864,  and  the  Acts  incor- 
porated therewith,  are  authorized  and  as  the  defendants  may  deem 
necessary.  * 

And  the  plaintiffs  by  their  counsel  consenting  to  the  defendants 
retaining  possession  of  the  plaintiffs'  said  field  for  the  purpose  of 
constructing  their  said  aqueduct  in  tunnel,  but  not  for  any  other 
purpose,  reserve  to  the  plaintiffs  the  benefit  of  the  undertaking  of 
the  defendants  contained  in  the  order  of  his  Honor  Vice-chancellor 
KiNDERSLEY  made  on  the  5th  day  of  August,  1864.  (6) 

Order  that  the  plaintiffs,  their  surveyors  and  agents,  be  at 
liberty  at  seasonable  times  and  upon  reasonable  *  notice  to    *  698 
the  defendants  in  that  behalf,  during  so  long  as  the  defend- 
ants shall  retain  the  occupation  of  the  plaintiffs'  said  field  for  the 
purpose  of  constructing  the  said  aqueduct  in  tunnel,  to  enter  upon 
and  under  the  said  field  and  to  view  and  inspect  the  works  of  the 

• 

(a)  This  was  a  notice  to  treat  for  the  purchase  of  the  field  in  question. 

(b)  The  appellants,  on  filing  their  bill,  had  moved  for  an  injunction  before 
Vice-chancellor  Kindbrslby,  the  Vacation  Judge,  and  upon  that  motion  an 
order  was  made  whereby  the  respondents  were  restrained  until  the  2d  of  Novem- 
ber, 1864,  from  proceeding  upon  their  notice  to  treat  or  under  their  compulsory 
powers ;  but  the  order  was  to  be  without  prejudice  to  any  question,  and  was 
made  upon  the  consent  of  the  appellants  to  the  entry  by  the  respondents  upon 
the  field  in  order  to  construct  their  aqueduct,  and  upon  the  undertaking  of  the 
respondents  to  abide  by  any  order  which  might  be  made  as  to  their  right  to  take 
it  either  permanently  or  temporarily,  and  as  to  the  mode  of  ascertaining  the 
purchase-money  or  compensation  to  be  paid  first. 
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defendants  upon  and  under  the  said  field,  and  to  use  the  apparatus 
and  machinery  of  thb  defendants  for  the  purpose  of  inspeo- 
tion. 

Refer  for  taxation  the  costs  of  the  plaintiflfs  of  the  cause,  in- 
cluding their  costs  of  tlie  motions  for  an  injunction  before  Yice- 
Chancellor  Eindebsley,  Vice-chancellor  Stuabt,  the  Lords  Justices 
and  the  Lord  Chancellor,  and  also  the  costs  of  the  motion  for  a 
decree  before  the  Lords  Justices,  and  order  payment  thereof  by 
the  defendants  to  the  plaintiffs. 

Liberty  to  apply  generally. 

Reg.  Lib.  1865,  B.  1558. 


♦  699  ♦  In  the  Matter  of  The  INDUSTRIAL  AND  PROVIDENT 

SOCIETIES  ACT,  1862 ; 

In  the  Matter  of  The  COMPANIES  ACT,  1862 ; 

AND 

In  the  Matter  of  The  SHEFFIELD  AND  HALLAMSfflRE  AN- 
CIENT ORDER  OF  FORESTERS'  CO-OPERATIVE  AND 
INDUSTRLiL  SOCIETY  (LIMITED). 

FOUNTAIN'S  CASE. 

SWIFT'S  CASE. 

1866.    April  25.    May  6.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

An  industrial  and  provident  society  originally  formed  and  registered  with  unlim- 
ited liability  under  the  Industrial  and  Provident  Societies  Act,  1852,  was  re- 
registered with  limited  liability  under  the  Industrial  and  Provident  Societies 
Act,  1862,  and  ordered  to  be  wound  up  thereunder :  Hdd,  that  past  members 
who  had  held  fully  paid-up  shares  in  the  society  were  not  liable  to  be  put  on 
the  list  of  contributories. 

This  was  an  appeal  by  the  official  liquidator  of  the  Sheffield  and 
Hallamshire  Ancient  Order  of  Foresters'  Co-operative  and  Indus- 
trial Society  (Limited)  from  an  order  of  Mr.  Ellison,  the  Judge  of 
tlie  Sheffield  County  Court,  whereby  his  Honor  struck  the  names 
of  the  respondents  Bichaixl  Fountain  and  George  Edward  Swift  off 
the  list  of  contributories. 
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The  society  was  formed  in  April,  1861,  with  unlimited  liability, 
and  was  registered  as  such  under  the  Industrial  and  Provident 
Societies  Act,  1852,  and  the  other  Acts  then  in  force  relating  to 
such  societies. 

After  an  ineffectual  endeayour  to  obtain,  first  from  the  Master 
of  the  Bolls,  and  afterwards  from  the  Lord  Chancellor,  an  order 
to  wind  it  up  in  Ohancery  under  the  Companies  Act,  1862,  the 
society  was  registered  under  the  Industrial  and  Provident  Societies 
Act,  1862,  and  a  winding-up  order  was  then  made  by  the  Sheffield 
County  Court  under  that  Act. 

*  The  respondents  had  each  of  them  been  holders  of  fully  *  700 
paid-up  shares.  They  had,  however,  parted  with  them 
before  the  registration  of  the  society  under  the  Industrial  and 
Provident  Societies  Act,  1862  ;  and  the  respondent  Richard  Foun- 
tain had  in  addition  ceased  to  be  a  member  of  the  society  for  a 
period  of  upwards  of  a  year  prior  to  the  commencement  of  the 
winding  up. 

Mr.  Druce^  for  the  appellant.  —  The  order  under  appeal  is 
wrong,  and  these  gentlemen  ought  to  be  placed  on  the  list  of  con- 
tributories.  It  would  be  the  height  of  injustice  to  hold  that  the 
registration  of  the  company  with  limited  liability  under  the  Indus- 
trial and  Provident  Societies  Act,  1862,  —  it  having  been  origi-  ' 
nally  registered  with  unlimited  liability  under  the  prior  Acts,  — 
can  absolve  them  from  their  liability  to  tlie  debts  of  the  company, 
at  whatever  period  of  its  existence  incurred.  The  principles  upon 
which  the  Courts  proceeded  in  In  re  Plumstead,  Sfc.  Water  Com- 
pany^ (a)  Ex  parte  Stevenson^  (6)  and  The  Q-amet  and  Moseley 
Gold  Mining  Company  v.  Sutton^  (c)  with  reference  to  companies 
registered  with  unlimited  liability  under  the  Stat.  7  &  8  Vict.  c. 
110,  and  subsequently  registered  with  limited  liability  under  the 
Joint-stock  Companies  Act,  1856,  are  still  in  point.  But  unless 
the  respondents  can  be  made  liable  as  contributories,  they  cJEinnot 
be  made  liable  at  all ;  for  the  right  of  action  against  the  trustees 
or  registered  officers  of  the  society  is  taken  away  by  the  operation 
of  the  first  section  of  the  Industrial  and  Provident  Societies  Act, 
1862  (^Toutill  V.  Douglas^  (d)')  and  with  it  falls  the  sub- 
sequent right  which  would  *  otherwise  have  accrued  as    *701 

(a)  2  De  G.,  F.  &  J.  20.  (c)  6  B.  &  S.  326. 

(6)  32  L.  J.  (N.  8.)  Ch.  96.  (cO  33  L.  J.  (£1.  S.)  Q.  B.  66. 
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against  individual  members  of  the  society  by  way  of  scire  facitu  ; 
Myers  t.  Rawson.  (a)  The  effect  of  the  86th  and  87th  sections 
of  the  Companies  Act,  1862,  which  by  the  terms  of  the  17th 
section  of  the  Industrial  and  Provident  Societies  Act,  1862,  are 
incorporated  with  that  Act,  tend  in  the  same  direction.  But  this 
incorporation  of  the  two  Acts  has  the  effect  of  also  incorporating 
with  the  use  of  the  word  "  contribute  "  in  the  Industrial  and  Prov- 
ident Societies  Act,  1862,  the  definition  of  a  contributory  con- 
tained in  the  74th  section  of  the  Companies  Act,  1862,  and  of 
including  the  respondents  thereunder;  while  the  194th  section 
shows  that  registration  under  that  part  of  the  Act  is  not  to  affect 
obligations  previously  incurred.  (6) 

(a)  5  H.  &  N.  99. 

(6)  The  following  are  the  sections  of  the  varions  Acts  referred  to  in  the 
argument  and  in  the  Lord  Chancellor's  judgment,  so  far  as  they  are  material :  — 

The  Joint-stock  Companies  Act,  1856  (19  &  20  Vict.  c.  47)  : 

Sect.  116.  "The  registration  of  any  existing  company  under  this  Act  shall 
not,  nor  shall  any  Act  of  the  company  subsequent  to  such  registration,  prejudice 
any  right  which  previously  to  such  registration  has,  or  which  would,  if  no  such 
registration  had  taken  plaee,  have  accrued  to  any  creditor  or  other  person  against 
the  company  in  its  corporate  capacity,  or  against  any  person  then  being  or 
having  been  a  member  of  such  company,  but  every  such  creditor  or  other  person 
shall  be  entitled  to  all  such  remedies  against  the  company  in  its  corporate 
capacity,  and  against  every  person  then  being  or  having  been  a  member  of  such 
company,  as  he  would  have  been  entitled  to  in  case  such  registration  had  not 
taken  place.'' 

The  Industrial  and  Provident  Societies  Act,  1862  (25  &  26  Vict.  c.  87)  : 

Sect.  1.  **  The  Industrial  and  Provident  Societies  Act,  1852,  and  the  said 
recited  Acts  for  the  amendment  hereof,  are  thereby  repealed  from  the  passing 
of  this  Act." 

Sect.  17.  *'  Any  society  registered  under  this  Act  may  be  wound  up  either 
by  the  Court  or  voluntarily,  in  the  same  manner  and  under  the  same  circum- 
stances under  and  in  which  any  company  may  be  wound  up  under  any  Acts  or 
Act  for  the  time  being  in  force  for  winding  up  companies ;  and  all  the  provisions 
of  such  Acts  or  Act  with  respect  to  winding  up  shall  apply  to  such  society,  with 
this  exception,  that  the  Court  having  jurisdiction  in  the  winding  up  shall  be  the 
county  Court  of  the  district  in  which  the  office  of  the  society  is  situated." 

Sect.  20.  **  In  the  event  of  a  society  registered  under  this  Act  being  wound 
up,  every  present  and  past  member  of  such  society  shall  be  liable  to  contribute 
to  the  assets  of  the  society  to  an  amount  sufficient  for  payment  of  the  debts  and 
liabilities  of  the  society,  and  the  costs,  charges,  and  expenses  of  the  winding  np, 
and  for  the  payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves,  with  the  qualifications  follow- 
ing; (that  is  to  say), 

*'  (1)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  society 
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•  Mr.  Mderton^  for  the  respondents,  was  not  called  upon.    *  702 

*  The  Lord  Chancellor  said  he  could  not  accede  to  the  *  708 
application.     For  the  purpose  of  winding  up  this  society 

and  of  determining  the  liabilities  of  its  members,  as  between 
themselves,  it  must  be  taken  as  the  Court  found  it,  and  that  was 
a  limited  society.  And  that  being  so,  the  respondents  were  not 
liable  to  contribute,  for  they  had  paid  to  the  full  amount  of  their 
shares.  It  had  been  contiended  that  the  Industrial  and  Provident 
Societies  Act,  1862,  under  which  the  society  was  then  registered, 
incorporated  the  Companies  Act,  1862,  and  therefore  the  74th 
section  of  that  Act.  But  even  if  it  were  so,  his  Lordship  was  not 
of  opinion  that  any  such  assumed  incorporation  could  override  the 
express  provisions  of  the  20th  section  of  the  Industrial  and  Provi- 
dent Societies  Act,  1864.  Nor  had  the  194th  section  of  the  Com- 
panies Act,  1862,  any  more  than  the  case  of  The   Garnet  and 

if  he  has  censed  to  be  a  member  for  a  period  of  one  year  or  upwards  prior  to 
the  commencement  of  the  winding  up. 

**  (4)  No  contribution  shall  be  required  from  any  member  exceeding  the 
amount  (if  any)  unpaid  on  the  shares' in  respect  of  which  he  is  liable  as  a  past 
or  present  member." 

The  Companies  Act,  1862  (25  &  26  Vict.  c.  89)  : 

Sect  74.  *'  The  term  '  contributory  ^  shall  mean  every  person  liable  to  con- 
tribute to  the  assets  of  a  company  under  this  Act,  in  the  event  of  the  same  being 
wound  up :  it  shall  also,  in  all  proceedings  for  determining  the  persons  who  are 
to  be  deemed  contributories,  and  in  all  proceedings  prior  to  the  final  determina- 
tion of  such  persons,  include  any  person  alleged  to  be  a  contributory.^ 

Sects.  85,  87  are  set  out  above,  p.  379,  note. 

Sect.  194.  **  The  registration  in  pursuance  of  this  part  of  this  Act  of  any 
company  shall  not  affect  or  prejudice  the  liability  of  such  company  to  have 
enforced  against  it,  or  its  right  to  enforce,  any  debt  or  obligation  incurred,  or 
any  contract  entered  into,  by,  to,  with,  or  on  behalf  of  such  company  previously 
to  such  registration." 

Sect.  195.  **  AH  such  actions,  suits,  and  other  legal  proceedings  as  may  at 
the  time  of  the  registration  of  any  company  registered  in  pursuance  of  this  part 
of  this  Act  have  been  commenced  by  or  against  such  company,  or  the  public 
officer  or  any  member  thereof,  may  be  continued  in  the  same  manner  as  if  such 
registration  had  not  taken  place ;  nevertheless,  execution  shall  not  issue  against 
the  effects  of  any  individual  member  of  such  company  upon  any  judgment, 
decree,  or  order  obtained  in  any  action,  suit,  or  proceeding  so  commenced  as 
aforesaid ;  but  in  the  event  of  the  property  and  effects  of  the  company  being 
insufficient  to  satisfy  such  judgment,  decree,  or  order,  an  order  may  be  obtained 
for  winding  up  the  company." 
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MoBeley  y.  Oold>  Mining  Company  y.  SuWm^  (a)  auy  application 
to  the  case  of  pure  contribution,  which  was  founded  on  the  contract 
of  partnership.  For  the  purpose  of  deciding  whether  or  not  the 
respondents  were  contributories,  it  was  not  necessary  to  consider 
what  were  the  rights  of  creditors  or  external  claimants.  The  con- 
sideration was  simply,  whether,  where  a  society  was  a  limited 
partnership  and  had  become  the  subject  of  a  winding-up  order,  the 
members  of  that  society  who,  upon  the  principle  of  limited  part- 
nership, had  nothing  to  contribute,  because  they  had  paid  to  the 
full  amount  of  their  shares,  must  neycrtheless  be  made  to  contrib- 
ute because  of  the  possible  existence  of  unsatisfied  creditors  of 
the  society.  His  Lordship  thought  not.  There  might  be  some 
failure  of  justice  in  the  absence  of  some  statutory  machinery  cor- 
responding to  that  contained  in  the  116th  section  of  the  Joint- 
stock  Companies  Act,  1856 ;  but  his  Lordship  could  not,  on  that 
ground^  supply  by  decision  the  deficiency,  if  such  there  were,  and 
the  appeal  must  be  dismissed. 


•704  ♦COOKE  V.  COOKE. 

1864.     November  14.    1865.     May  10.     Before  the  Lord  Chancellor  Lord 

Westbury. 

Family  estates  stood  limited  to  an  eldest  son  for  life,  with  remainder  to  his  male 
issue  in  tail,  with  remainder  to  the  second  son  for  life,  with  remainder  to  his 
male  issue  in  tail,  with  remainder  to  the  eldest  son^s  female  issue  in  tail,  with 
remainder  to  the  second  son^s  female  issue  in  tail,  with  remainders  over. 
The  eldest  son  and  his  wife  were  divorced,  at  the  husband's  suit,  by  a  decree 
of  the  Divorce  Court ;  but  no  child  of  the  marriage  having  been  bom  daring 
a  cohabitation  of  six  years,  a  female  child  was  bom  of  the  wife  afler  an  interval 
of  nearly  eighteen  months  after  cesser  of  cohabitation  with  her  husband,  a 
few  weeks  only  after  the  decree  nisi  in  the  Divorce  Court  was  pronounced, 
but  before  the  decree  absolute  was  pronounced.  The  child  must  have  been 
begotten  before  the  proceedings  in  the  Divorce  Court  were  instituted.  The 
eldest  son  taking  no  steps  to  raise  the  question  of  the  legitimacy  of  the  diild, 
and  neither  he  nor  the  second  son  having  any  male  issue,  a  small  personal 
settlement  was,  afler  the  decree  absolute,  made  by  the  mother  of  the  eldest 
son,  with  the  privity  of  the  second,  for  the  express  purpose  of  raising  the 


(a)  6  B.  &  S.  826. 
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question,  the  settleinent  giving  succesflive  interests  to  the  children  living  at 
its  date  of  the  marriage  between  the  eldest  son  and  his  then  divorced  wife 
and  to  the  second  son.  The  latter  then  filed  a  bill  to  have  the  trusts  of  the 
settlement  carried  into  execution,  upon  an  allegation  that  the  trustee  declined 
to  act  except  under  the  direction  of  the  Court,  charging  the  illegitimacy  of 
the  child,  and  claiming  an  immediate  interest  in  the  trust  fund.  The  settle- 
ment was  admittedly  made  for  the  purpose  of  settling  the  sncoession  to  the 
family  estates.  The  child,  by  her  counsel,  disclaimed  at  the  bar  any  right 
under  the  settlement:  ffdd  (affirming  the  decision  of  Vice-chancellor  Sir 
W.  P.  Wood,  but  on  other  grounds,  and  disapproving  of  Chirney  v.  Oumey, 
1  H.  &  M.  413),  that  a  suit  so  circumstanced,  being  merely  manufactured 
'  for  the  purpose  of  compelling  the  present  trial  in  an  indirect  way  of  an 
important  question  affecting  the  tide  to  large  estates,  namely,  the  status  of 
legitimacy  or  illegitimacy  of  the  infant,  was  not  maintainable.' 

This  was  an  appeal  by  the  plaintiff  from  the  dismissal  of  his  bill 
with  costs  by  the  Vice-Chancellor  Sir  William  Page  Wood. 

The  case  in  the  Court  below  is  reported  as  an  anonymons  case 
in  the  second  volume  of  Messrs.  Hemmmg  &  Miller's  Reports,  (a) 

Shortly  stated,  the  facts  of  the  case  were  as  follows :  — 

So  far  as  appeared  from  the  bill,  the  object  of  the  suit  was  to 
have  the  trusts  of  an  indenttire  of  settlement,  dated  the  2d 
of  December,  1868,  carried  into  execution  *  under  the  *705 
decree  of  the  Court,  with  a  declaration  that  there  never 
was  any  issue  of  the  marriage  between  the  appellant's  elder 
brother  and  his  divorced  wife,  and  that  the  appellant  was  conse- 
quently entitled  to  an  immediate  life-interest  in  the  trust  fund. 

The  settlement  in  question  was  one  of  a  sum  of  1000/.  consoli- 
dated bank  annuities,  transferred  by  the  mother  of  tlie  ftppellant, 
in  consideration  of  family  affection,  into  the  name  of  a  trustee,  in 
trust  for  all  the  children  then  living  of  the  marriage  between  the 
appellant's  elder  brother  and  his  divorced  wife,  who  was  mentioned 
by  her  maiden  name,  in  equal  shares,  and  if  there  were  only  one 
child  then  living  of  that  marriage  then  for  such  one  child ;  with 
an  imperative  maintenance  clause  in  favour  of  any  such  children 
during  their  respective  minorities ;  with  remainder  to  the  appellant 
for  life ;  with  remainder  to  any  wife  of  the  appellant  for  life,  if  he 
should  so  by  deed  or  will  appoint ;  with  remainder  to  the  appel- 
lant's children  as  he  should  by  deed  or  will  appoint ;  or,  in  default 
of  appointment,  to  such  children  being  sons  at  twenty-one,  or 

(a)  Page  124. 

^  See  cases  cited  in  note  (1)  to  Forrest  v.  The  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Co.,  4  De  6.,  F.  &  J.  13G; 
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daughters  at  twenty-one  or  marriage;    with  remainder  to   the 
appellant  absolutely. 

The  appellant's  elder  brother  and  his  subsequently  divorced 
wife  were  married  in  April,  1865.  They  cohabited  until  May, 
1861,  without  any  issue  being  born  of  tlie  marriage.  In  May, 
1861,  the  wife  eloped  from  her  husband's  house  and  her  cohabita- 
tion with  him  ceased ;  and  in  March,  1862,  she  accompanied  her 
paramour  to  the  Continent.  In  June,  1862,  the  appellant's  elder 
brother  instituted  a  suit  in  the  Divorce  Court  against  his  wife  and 
her  paramour  as  co-respondent  for  a  dissolution  of  the  mai'riage ; 
and  a  decree  nisi  in  the  husband's  favour  was  pronounced  in 
November,  1862.     On  the  8th  of  December,  1862,  a  female 

*  706    child,  the  *  present  infant  respondent,  was  born  of  the  wife, 

and  the  child  was,  in  February,  1863,  baptized  under  the 
paramour's  name.  The  decree  nisi  became  absolute  on  the  17th  of 
March,  1868.  In  the  fiDllowing  June  the  divorced  wife  intermar- 
ried with  the  paramour,  who  subsequently  died.  As  already  stated, 
the  settlement,  which  it  was  the  ostensible  object  of  the  suit  to 
have  carried  into  execution,  was  made  in  December,  1863.  Neither 
the  appellant  nor  his  elder  brother  had  any  male  issue. 

The  bill,  which  was  filed  against  the  infant  child  of  the  divorced 
wife  and  the  trustee  of  the  settlement  as  defendants,  alleged  that 
the  infant  respondent  called  herself  and  pretended  to  he  the  child 
of  the  marriage  between  the  appellant's  elder  brother  and  his 
divorced  wife,  and  as  such  claimed  the  whole  of  the  trust  fund,  and 
insisted  tliat  the  trustee  should  immediately  apply  the  whole  of  the 
income  for  her  maintenance;  that  the  appellant,  on  the  other 
hand,  insisted  that  the  infant  respondent  was  not  the  child  of  the 
marriage ;  and  that  there  was  no  child  of  the  marriage  living  at 
the  date  of  tlie  indenture ;  and  that  the  appellant  was  entitled  to 
an  immediate  life-interest  in  the  trust  fund,  and  that  the  trustee 
declined  to  act  except  under  the  direction  of  tlie  Court. 

The  infant  respondent,  by  her  guardian  ad  litem^  having  filed 
the  usual  infant's  answer  only,  and  the  plaintiff  having  set  the 
cause  down  to  be  heard  on  replication  and  filed  affidavits  to  show 
the  infant  respondent's  illegitimacy,  notice  was  given  on  behalf  of 
the  latter  to  cross-examine  at  the  hearing  the  appellant  and  his 
motlier,  the  settlor  of  December,  1863,  amongst  other  of  the 
appellant's  witnesses ;  but,  in  order  to  avoid  the  publicity 

*  707    of  this,  it  was  arranged  that  an  affidavit  *  should  be  made 
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by  the  appellant  and  his  mother,  stating  the  circumstances  under 
which  the  settlement  came  to  be  executed. 

From  this  affidavit  it  appeared  that  the  settlement  was  made  by 
the  settlor,  with  the  privity  of  the  appellant,  and  in  the  interests 
of  the  family,  and  for  the  express  purpose  of  raising  during  the 
joint  lives  of  tlie  appellant's  elder  brother  and  his  divorced  wife, 
and  getting  a  judicial  decision  upon,  the  question  of  the  legitimacy 
of  the  infant  respondent ;  that  the  object  in  raising  the  question 
was  to  determine  whether  the  infant  respondent  would,  in  default 
of  male  issue  in  tail  of  the  appellant's  elder  brother  and  the  appel- 
lant respectively,  and  after  their  own  respective  deaths,  be  entitled 
in  tail  to  the  family  estates,  which  were  of  large  annual  value, 
as  female  issue  of  the  appellant's  elder  brother,  the  female  issue 
of  the  appellant  being  the  next  in  remainder,  with  remainders 
over ;  that  the  suggestion  of  raising  it  proceeded  from  the  sur- 
viving  trustee  of  the  family  settlement ;  and  that  the  appellant's 
elder  brother  declined  taking  any  steps  in  the  matter,  or  being  a 
party  to  the  settlement  of  December,  1863,  or  the  filing  of  the  bill, 
or  the  raising  of  the  question  of  the  infant  respondent's  legiti- 
macy ;  but  that,  on  the  other  hand,  he  had  not  remonstrated  or 
protested  against  or  stated  any  objection  to  the  steps  which  were 
being  taken. 

The  infant  respondent  by  her  counsel  disclaiming  at  the  bar,  the 
Yice-Ghancellor  made  the  order  under  appeal,  distinguishing  the 
present  case,  in  which  the  injured  husband  took  no  part,  and 
the  mother  of  the  child  must  be  assumed  not  to  wish  to  raise  the 
question  of  its  legitimacy,  from  that  of  Chimey  v,  Gur- 
net/ J  (a)  in  *  which  the  husband  was  the  moving  party,  and  *  708 
to  which  decision  his  Honor  expressed  his  adherence,  and 
dismissing  the  bill,  with  costs. 

Mr,  Q-iffard  and  Mr.  Q-odfrey  Imshinfftany  for  the  appellant, 
contended  that  Qumey  v.  Gumey  (a)  was  rightly  decided,  and 
that  there  was  no  substantial  ground  for  distinguishing  the  pres- 
ent case  from  it.  Statutory  enactment  and  public  policy  were 
alike  unopposed  to  the  institution  of  such  a  suit  as  the  present. 
The  honour  of  the  family  required  that  the  question  of  the  social 
Mtatus  of  the  infant  respondent  should  be  determined  as  speedily 

(a)  1  H.  &  M.  413. 
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as  possible  ;  and  of  that  honour  the  appellant,  as  the  second  son, 
was  the  proper  custodian  if  his  elder  brother  refused  or  declined 
to  move.  Nor  could  it  be  said  to  be  otherwise  than  in  the  inter- 
est of  tlie  infant  respondent  herself  that  a  question  so  vitally 
affecting  her  and  the  mode  in  which  she  should  be  brought  up 
should  be  settled  at  once. 

They  referred  to  the  cases  cited  in  Qumey  v.  Ghimey  (a)  and 
to  Maine's  Ancient  Law.  (V) 

At  the  conclusion  of  their  arguments,  the  Lord  Chancellor, 
without  calling  on  Mr.  Overend  and  Mr.  Bagshawe,  for  the  infant 
respondent,  or  Mr.  Roundelly  for  the  trustee,  reserved  his  judg- 
ment ;  expressing,  however,  a  present  opinion  against  the  appel- 
lant's contention,  for  reasons  in  substantial  accordance  with  those 
subsequently  expressed  in  his  Lordship's  judgment. 

1865.    May  10. 

*  709  *  The  Lord  Chancellor.  — The  settlement  or  declaration 
of  trust  on  which  this  suit  is  founded  is  a  fraudulent  instru* 
ment ;  that  is  to  say,  it  was  prepared  and  executed  for  a  purpose 
different  from  that  which  is  expressed  and  apparently  intended  by 
the  instrument.  It  was  not  the  desire  or  the  real  object  of  the 
parties  to  make  a  h(md  fide  settlement  of  property  or  to  confer  any 
benefit  on  tlie  infant  defendant.  The  settlement  was  intended  only 
to  serve  as  a  reason  or  occasion  for  the  institution  of  this  suit, 
the  object  of  which  is  to  bastardize  the  infant. 

Secondly.  The  refusal  of  the  trustee  on  which  the  suit  pretends 
to  be  instituted  was  wholly  collusive  and  unreal. 

Thirdly.  There  is  no  real  controversy,  for  there  is  no  opposition 
of  interest.  The  infant,  who  alone  has  a  contrary  interest  under 
the  trust  to  that  of  the  plaintiff,  by  her  counsel  very  properly  dis- 
claims and  repudiates  all  right  and  title  under  the  settlement. 

Fourthly.  The  suit  pretends  and  affects  to  be  instituted  for  the 
purpose  of  determining  the  alleged  right  or  claim  of  the  infant 
defendant  to  this  small  trust  property  ;  but  in  reality  it  is  manu- 
factured for  the  purpose  of  compelling  the  present  trial,  in  an 
indirect  way,  of  a  most  important  question  affecting  the  title  to 

(a)  1  H.  &  M.  413.  (6)  Page  25. 
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large  estates ;  namely,  the  ftaJhia  of  legitimacy  or  illegitimacy  of 
the  infant. 

It  is  wholly  contrary  to  the  principles  which  govern  the  admin- 
istration of  justice  that  any  person  should  be  permitted  by  means 
of  an  unreal  trust,  designed  and  created  for  the  purpose,  to  force 
another  person  as  defendant  in  a  collusive  suit  to  try  pre- 
maturely and  against  *  his  will  an  important  right  or  title  *  710 
which  has  not  yet  arisen  or  come  into  possession,  so  as  to 
admit  of  its  being  brought  forward  and  prosecuted  in  the  regular 
and  legitimate  manner. 

I  approve,  therefore,  of  the  Yice-Ohancellor's  decision  in  the 
present  case;  but  I  cannot  at  all  assent  to  the  principles  or 
reasoning  on  which  his  former  decision  in  the  case  of  Ourney  v. 
Gurnet/  (a)  was  founded. 

The  petition  of  appeal  must  be  dismissed,  with  costs,  (i) 


SWIFT  V.  SWIFT. 

1865.    March  18.    May  11.    Before  the  Lords  Justices. 

A  husband,  who  had  indecently  conducted  himself  towards  an  infant  female  child 
of  the  marriage,  and  separated  from  his  wife  in  consequence,  covenanted  in 
the  separation  deed  that  the  children  of  the  marriage  (who  were  infants) 
should  at  all  times  thereafter  be  under  the  sole  care,  management,  and  pro- 
tection of  the  wife:  Held  (by  the  Lord  Justice  Turner,  affirming  the 
decision  of  the  Master  of  the  Rolls,  but  dusentienie  the  Lord  Justice  Knight 
Bruce),  that  the  covenant  was  not  contrary  to  public  policy,  and  was  enforce- 
able in  equity  at  the  suit  of  the  wife;  but  Ae2d,  also  (by  the  Lords  Justices), 
that  an  injunction  consequently  granted  against  the  husband  to  restrain  him 
from  proceeding  to  obtain  the  infant  children  from  the  custody  of  the  wife 
should  not  be  a  perpetual  injunction,  but  one  until  further  order  only. 

Per  the  Lord  Justice  Knight  Bruce  :  The  fact  of  the  particular  covenant  being 
contrary  to  public  policy  did  not  vitiate  the  rest  of  the  deed. 

Per  the  Lord  Justice  Turner:  Whether  the  covenant  being  treated  as  not 
contrary  to  public  policy  would  have  been  enforced  at  the  suit  of  the  wife, 
had  she  also  been  guilty  of  misconduct     Qucere. 


(a)  1  H.  &  M.  41S. 

(b)  See  a  similar  ratio  decidendi  in  the  case  of  Forrest  v,  Manchester,  Shef- 
field, and  Lincolnshire  Railway  Company,  4  De  G.,  F.  &  J.  126. 
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This  was  an  appeal  by  the  defendant  Robert  Swift,  the  husband 
of  Mary  Ann  Swift,  the  plaintiff  in  the  suit,  from  a  decree  made 
by  his  Honor  the  Master  of  the  Rolls,  to  the  effect  and  under  the 
circumstances  herein  after  mentioned. 

*  711       *  The  case  in  the  Court  below  is  reported  in  the  84th 

volume  of  Mr.  Beavan's  Reports,  (a)  where  the  facts  are 
fully  stated.  For  the  purposes  of  this  report  the  following  state- 
ment of  them  is  sufficient :  — 

The  suit  was  instituted  by  the  respondent,  a  married  woman 
suing  by  her  next  friend,  against  her  husband,  the  appellant,  for 
an  account  and  payment  of  what  was  claimed  to  have  become  due 
to  her  in  respect  of  annuities  which  the  appellant,  by  a  deed  of 
separation  between  him  and  her,  covenanted  with  a  trustee,  who 
was  also  named  as  a  defendant  to  the  suit,  but  who  was  out  of  the 
jurisdiction  of  the  Court,  to  pay  to  her  for  her  maintenance  and 
for  the  maintenance  of  a  son  and  daughter,  the  children  of  the 
marriage,  both  of  whom  were  infants ;  and  also  for  an  injunction 
to  restrain  the  breach  of  a  covenant  on  the  part  of  the  appellant  con- 
tained in  the  deed  of  separation,  that  the  children  of  the  marriage 
should  at  all  times  thereafter  be  under  the  sole  care,  management, 
and  protection  of  the  wife. 

The  separation  deed  contained  the  usual  covenant  by  the  trustee 
for  the  indemnity  of  the  husband,  but  it  was  not  executed  by  the 
trustee  until  after  the  filing  of  the  bill. 

The  bill  stated  the  occasion  of  the  separation  of  the  wife  and 
her  husband  to  have  been  indecent  conduct  alleged  by  a  daughter, 
one  of  the  infant  children  of  the  marriage,  to  have  been  committed 
towards  her  by  the  appellant. 

*  712       The  appellant  by  his  answer  denied  the  indecent  *  con- 

duct imputed  to  him,  and  brought  a  charge  against  his  wife 
of  intemperance  and  adultery.  He  admitted,  however,  an  attempt 
to  remove  one  of  the  children,  the  same  daughter  as  to  whom  the 
charge  of  indecent  conduct  was  preferred,  from  the  custody  of  the 
wife. 

Upon  the  hearing  of  the  cause  the  Master  of  the  Rolls  was  of 
opinion  that  the  charge  of  indecent  conduct  made  by  the  bill 
against  the  appellant  was  established  by  the  evidence,  but  that  the 
evidence  failed  to  establish  the  charge  against  the  wife  of  intemper- 

(a)  Page  266. 
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ance  and  adultery ;  and  his  Honor  accordingly  made  a  decree  by 
which  he  ordered  a  perpetual  injunction  against  the  appellant  to 
restrain  him  from  proceeding  to  obtain  the  infant  children  from 
the  custody  of  the  wife,  and  directed  an  account  of  what  was  due 
in  respect  of  the  annuities.    The  appeal  was  from  this  decree. 

Upon  the  case  coming  before  the  Lords  Justices  on  this  appeal 
it  was  heard  in  priyate,  and  left  in  their  Lordships'  hands  upon  a 
statement  by  the  parties  of  the  points  on  which  they  respectively 
relied. 

The  material  points  relied  upon  on  the  part  of  appellant  were, 
that  the  conclusion  at  which  the  Master  of  the  Rolls  arrived  upon 
the  evidence  was  erroneous  ;  that  the  covenant  as  to  the  children 
being  under  tho  sole  care  of  the  wife  was  void  as  being  opposed  to 
public  policy ;  that  the  charge  against  the  defendant  of  indecent 
conduct  was  not  sufficiently  alleged  by  the  bill ;  and  that  the  deed 
of  separation  was  not  executed  by  the  trustee  until  after  the  bill 
was  filed. 

Mr.  Baggcdlay  and  Mr,  W.  Morris  appeared  for  the  respondent, 
and 

Mr.  Selwyn  and  Mr.  Bromehead^  for  the  appellant. 

*At  the  conclusion  of  the  arguments  their  Lordships   *718 
reserved  their  judgments,  which  they  afterwards  delivered 
in  open  Court  to  the  following  effect :  — 

May  11. 

The  Lord  Justice  Knight  Bruce  on  the  evidence  thought  with 
the  Master  of  the  Rolls  that  the  separation  deed  had  been  executed 
by  the  trustee  before  the  hearing  of  the  cause,  although  not  until 
after  the  bill  was  filed ;  that  the  wife's  accusation  against  her  hus- 
band was,  but  that  his  countercharge  against  her  was  not,  well 
founded  ;  and  that  the  appellant  had  been  shown  to  be  unfit  to 
have  the  care  and  management  of  the  children.  His  Lordship 
also  thought  that  there  was  a  sufficiency  of  allegation  in  the  bill  of 
misconduct  on  the  part  of  the  appellant. 

The  separation  deed,  however,  upon  which  the  suit  was  to  a  con- 
siderable extent,  if  not  wholly,  based,  appeared  to  his  Lordship  to 
some  extent  to  contravene  the  policy  of  the  law  —  whatever  might 
be  the  demerits  of  the  husband — in  the  stipulation  contained  in  it, 
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that  the  children  should  be  at  all  times  thereafter  under  the  sole 
care  of  their  mother ;  but  this  did  not  vitiate  the  residue  of  the 
instrument,  which  must  be  held  as  to  a  great  part  of  it  to  be  bind- 
ing. The  decree  made  bj  the  Master  of  the  Rolls,  however,  went 
too  far  in  granting  a  perpetual  injunction,  and  ought  in  his  Lord- 
ship's judgment  to  be  varied  so  as  to  restrain  the  appellant  until 
further  order  only  from  removing  or  interfering  with  the  children. 
His  Lordship  was  also  in  favour  of  directing  a  reference  to 
Chambers  to  approve  of  a  scheme  for  the  education  and  care  of  the 
children ;  but  as  the  infants  were  not  parties  to  the  suit,  and  as 

the  Lord  Justice  thought  there  should  not  at  present  be  a 
*  714    reference  to  *  approve  of  a  full  scheme  for  the  proposed 

purpose,  his  Lordship  would  not  press  the  point. 

The  Lord  Justice  Turner,  after  stating  the  facts  and  the  mode 
in  which,  upon  a  statement  by  the  parties  of  the  points  upon  which 
they  respectively  relied,  the  case  had  been  left  in  their  Lordships' 
hands  to  the  effect  of  the  statements  above  contained,  proceeded  to 
say  that  he  had  considered  these  several  points,  and  that  his 
Lordship's  judgment  was  that  they  did  not  furnish  any  sufficient 
ground  for  impeaching  the  substance  of  the  decree. 

His  Lordship  agreed  with  the  Lord  Justice  and  the  Master  of 
the  Bolls  in  their  estimate  as  to  the  result  of  the  evidence. 

He  thought  that  the  covenant  in  question  was  not  void  upon  the 
ground  of  public  policy.  The  power  of  a  Court  of  Equity  to  control 
the  rights  of  a  father  over  his  children  in  cases  where  he  had 
grossly  misconducted  himself  was  indubitable;  and  where  the 
father  having  thus  misconducted  himself  had  covenanted  not  to 
exercise  his  paternal  rights,  his  Lordship  saw  no  ground  on  which 
the  Court  could  refuse  to  recognize  such  a  covenant.  The  father 
in  such  a  case  had  done  no  more  by  his  covenant  than  the  Court 
would  have  done  in  its  absence.  Had,  indeed,  the  imputation 
which  in  the  present  case  the  appellant  had  brought  against  his 
wife  been  well  founded,  the  Court  might  have  refused  in  this  case 
to  enforce  the  covenant ;  but  that  imputation  failed,  and  his  Lordr 
ship  saw  no  ground  for  refusing  to  enforce  tlie  covenant.  The 
cases  which  had  been  referred  to  on  behalf  of  the  appellant  went  to 
this  extent  only,  that  the  Court  would  not  permit  the  right  to  the 
custody  of  the  children  to  be  made  a  mere  matter  of  bargain  and 
agreement  between  the  husband  and  wife  upon  a  separation 
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between  them.  They  fell  far  short  of  deciding  that  *  where  *  715 
the  husband  had  misconducted  himself  towards  the  children, 
he  could  not  by  a  separation  deed  or  by  any  other  deed  covenant 
not  to  set  up  his  paternal  rights.  The  provisions  also  in  the 
Divorce  Act  went  far  towards  showing  that  there  was  no  principle 
of  public  policy  to  prevent  him  from  so  doing. 

As  to  the  alleged  insufficiency  of  the  allegations  in  the  bill,  his 
Lordship  thought  it  clear  that  the  appellant  had  been  in  no  way 
misled  by  any  such  insufficiency.  In  fact,  he  has  joined  issue  upon 
the  charges  actually  made  against  him. 

As  to  the  deed  not  having  been  executed  by  the  trustee  until 
after  the  bill  was  filed,  his  Lordship  thought  it  was  sufficient  that 
the  trustee  had  executed  it  before  the  cause  was  heard.  It  was  the 
duty  of  the  Court  to  dispose  of  the  case  as  it  stood  at  the  hearing. 
The  deed,  when  executed,  became,  his  Lordship  apprehended,  good 
.ab  initio. 

In  his  Lordship's  judgment,  therefore,  the  decree  appealed 
against  was  in  substance  right. 

But  having  regard  to  the  nature  of  the  covenant  contained  in 
this  deed,  his  Lordship  thought  that  the  injunction  should  not 
have  been  made  perpetual.  The  covenant  was  that  the  children 
should  at  all  times  thereafter  be  under  the  sole  care,  management, 
and  protection  of  the  wife.  There  might  thereafter  be  misconduct 
on  her  part,  or  other  circumstances  might  arise  to  render  it  inex- 
pedient that  this  covenant,  valid  though  it  were,  should  be  strictly 
enforced.  It  seemed  to  his  Lordship  that  the  injunction  should 
have  been  until  further  order  only ;  such,  in  fact,  had  been  the 
usual  form  of  order  in  cases  where  the  Court  had  interfered  with 
the  paternal  rights  over  children. 

*To  this  extent,  therefore,  the  decree  required  alteration.    *  716 
But  the  alteration  was  one  of  form  rather  than  of  substance, 
and  the  costs  of  the  appeal  must  be  paid  by  the  appellant. 
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AUSTIN  V.  AUSTIN. 
In  the  Matter  of  MARY  ELLEN  AUSTIN,  an  Infant. 

1865.    May  25,  27.    Before  the  Lord  Chancellor  Lord  Wxstburt. 

The  father  of  an  infant  of  nearly  three  years  old,  originally  a  IVotestAnt,  had 
died  a  Roman  Catholic  and  intestate.  His  widow  married  again.  The  Court 
committed  the  guardianship  and  custody  of  the  child,  until  it  should  attain 
the  age  of  seven  years,  to  the  mother,  her  second  husband  and  her  brother- 
in-law,  all  Protestants,  deeming  it  requisite,  in  consequence  of  the  child^s 
tender  age  and  delicate  health,  that  it  should  continue  under  its  mother^s 
care,  with  persons  associated  with  her;  but  the  Court  declared  thatr  under 
the  circumstances  of  the  case,  the  child  ought  to  be  brought  up  in  and 
educated,  when  capable  of  receiving  religious  education,  as  a  member  of  the 
Roman  Catholic  church;  and  directed  that  when  she  attained  the  age  of 
seven  years  application  should  be  made  to  the  Court  respecting  her  guardian- 
ship, and  education  and  religious  instruction.^ 

This  was  an  appeal  by  John  Austin,  the  paternal  uncle  of  the 
infant  Mary.  Ellen  Austin,  from  an  order  made  by  the  Master  of 
the  Bolls  upon  two  adjourned  summonses  with  reference  to  her 
guardianship  and  the  custody  of  her  person  and  estate,  seeking 
also  directions  respecting  her  residence  and  education,  and  particu'* 
larly  for  her  education  in  the  Roman  Catholic  faith. 

Tlie  case  in  the  Court  below  is  reported  in  the  84th  volume  of 
Mr.  Beavan's  Reports,  (a) 

William  Michael  Austin,  the  infant's  father,  was  a  member  of  a 
Protestant  family,  and  was  educated  as  a  Protestant,  but  he  became 
a  Roman  Catholic  ;  and  having  in  Julj,  1861,  after  a  considerable 
interval  from  the  time  of  his  change,  publicly  professed  him- 
*  717  self  a  Roman  Catholic,  *  he  in  the  following  week  married 
the  respondent  Ellen  Seager,  then  Ellen  Burnley,  spinster, 
an  infant  of  about  nineteen  years  of  age,  and  a  Protestant.  The 
marriage  ceremony  was  performed  first  according  to  the  forms  of 
the  Roman  Catholic  church  and  then  according  to  Protestant 
focms.  No  agreement  was  entered  into  with  respect  to  the  relig- 
ious education  of  any  children  of  the  marriage ;  and  Mrs.  Austin, 
during  her  wedded  life  with  William  Michael  Austin,  which  lasted 

(fl)  Page  257. 

^  See  In  re  Newbery,  L.  B.  1  Ch.  Ap.  268. 
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for  a  period  of  seyenteen  months  only,  conformed  to  the  religions 
observances  of  the  Roman  Catholic  church. 

In  November,  1861,  William  Michael  Austin  caused  the  draft  of 
a  will  to  be  prepared,  in  which  he  expressed  his  wish  and  directed 
that  all  and  every  child  and  children  of  his  should  be  educated  and 
instructed  in  tlie  principles  and  tenets  of  the  Roman  Catholic 
religion.  This  will  was  engrossed  from  the  draft,  but  never  exe- 
cuted. 

The  infant  was  born  in  June,  1862.  In  July,  1862,  she  was 
baptized  at  the  Roman  Catholic  chapel  at  Pontefract,  one  of  her 
sponsors  being  a  Protestant,  the  other  two  being  respectively  a 
Roman  Catholic  lady  and  the  appellant,  who  was  also  a  Roman 
Catholic. 

William  Michael  Austin  died  intestate  in  December,  1862,  after 
an  illness  of  about  a  month's  duration,  during  which,  according 
to  the  respondent  Ellen  Seager's  evidence,  he  expressed  no  wishes 
as' to  the  religion  of  the  infant. 

Tlie  appellant  and  William  Michael  Austin  had  been  partners  in 
business,  and  after  the  death  of  William  Michael  Austin  intestate 
the  appellant  instituted  the  suit  of  Austin  v.  Au%tin  as  plaintiff 
against  the  widow  and  the  infant  as  defendants  to  have  the  partner- 
ship accounts  taken  and  tlie  intestate's  estate  administered. 

*In  October,  1864,  the  widow  married  the  respondent    *718 
James  Morrison  Seager  (who  was  a  Protestant),  and  re- 
sumed Protestant  observances. 

On  the  11th  of  the  following  November  the  appellant  took  oat 
a  summons,  seeking  to  have  the  guardianship  and  custody  of  the 
infant  committed  to  him  or  some  other  of  the  infant's  relations 
on  the  father's  side,  in  order  that  she  might  be  brought  up  as  a 
Roman  Catholic  ;  and  he  adduced  evidence  to  show  that  the  relig- 
ious education  of  a  Roman  Catholic  child  should,  if  the  child  could 
speak,  begin  at  a  period  not  later  than  two.  to  three  years  of  age. 

On  the  15th  of  November,  1864,  the  respondent  Ellen  Seager 
took  out  a  cross-summons,  seeking  to  have  the  guardianship  and 
custody  of  the  infant  committed  to  her,  adducing  evidence  to  show 
the  great  delicacy  of  the  child's  constitution,  —  a  delicacy  requir- 
ing the  watchful  and  tender  care  of  a  mother,  —  and  her  extreme 
oackwardness  in  articulation  and  inability  to  pronounce  more  than 
about  six  words,  and  those  only  in  monosyllables. 

On  hearing  these  summonses  and  upon  the  suggestion  of  the 
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respondent  Ellen  Seager's  counsel  as  to  the  association  of  another 
person  with  her,  the  Master  of  the  Rolls  committed  the  guardian- 
ship and  custody  of  the  infant  to  her,  associating  with  her  a  Mr. 
William  Wood,  the  husband  of  her  sister,  and  a  Protestant ;  and 
his  Honor  declmed  to  give  any  directions  respecting  the  infant's 
education,  leaving  that  to  be  dealt  with  on  an  application  to  be 
made  by  the  guardians  after  the  lapse  of  a  few  years. 
This  was  the  order  under  appeal. 

*  719        •  The  Attorney' Q-eneral   (Sir  Roundell  Palmer),  Mr. 

Baggallay^  and  Mr.  Bagshawe^  for  the  appellant.  — The  draft 
will  caused  to  be  prepared  by  William  Michael  Austin  in  this  case 
is  clear  proof  of  his  desire  that  his  children  should  be  brought  up  as 
Roman  Catholics,  and  to  that  desire  the  Court  is  bound  to  give 
effect.  If,  however,  it  be  considered  that  his  non-execution  of  that 
will  deprives  it  of  all  character  as  an  expression  of  his  desire, 
then  the  Court  will  follow  his  own  religion  and  educate  his  infant 
daughter  in  the  same.  Talbot  v.  The  Earl  of  Shrewsbury^  (a)  In 
re  Norths  (6)  In  re  Hunt,  (c)  For  this  end,  if  the  Court  thought 
in  the  present  case  that  it  was  for  the  infant's  benefit  that  she 
should  not  be  removed  from  her  mother's  custody  for  the  present, 
yet  some  control  should  have  been  placed  over  the  mother,  either 
by  the  appointment,  as  a  guardian  with  her,  of  one  of  her  father's 
Roman  Catholic  relations,  who  would  see  that  the  child  was  brought 
up  in  that  communion,  or  by  the  giving  of  some  directions  that  she 
should  be  so  brought  up.  If  this  is  not  done,  and  the  child  be  by 
the  connivance  of  the  Protestant  guardians  brought  up  as  a  Protes- 
tant, the  Court  may  refuse  then  to  interfere.  Witty  v.  Marshall^  (rf) 
Stourton  v.  Stourton,  (e)  Davis  v.  Davis^  (^)  and  Re  Byng.  (A) 

Sir  Hv^gh  Cairns,  Mr.  Selwyn,  and  Mr.  Kay,  in  support  of  the 

order  of  the  Master  of  'the  Rolls,  were  only  heard  on  the  question 

whether  it  would  not  be  proper  to  make  some  declaration  as  to  the 

obligation  of  bringing  the  child  up,  when  capable  of  receiv- 

*  720    ing  religious  *  education,  as  a  member  of  the  Roman  Cath- 

olic communion.    They  contended  that  such  a  prospective 

(a)  4  M.  &  C  672,  686.  (d)\Y.&  C.  C.  C.  68. 

(6)  n  Jur.  7.  (c)  8  De  G.,  M.  &  G.  760. 

(c)  2  Con.  &  Law.  873.  ig)  10  W.  R.  246. 

Qi)  Before  the  Muter  of  the  Rolls  in  1869,  but  not  reported. 
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declaration,  as  it  must  necessarily  be  in  such  a  case  as  the  present, 
was  unprecedented  in  fact,  and  contrary  to  the  constant  habit  of 
the  Court  not  to  make  declarations  with  reference  to  matters  not 
immediately  before  it.  The  Master  of  the  Bolls  had  expressed 
his  desire  that,  at  the  proper  time,  the  matter  should  be  brought 
before  the  Court  by  the  guardians  for  further  directions. 

A  reply  was  not  heard. 

The  Lord  Chancellor.  —  The  law  of  this  country  enables  a 
father  to  appoint  the  guardians  of  his  infant  child,  and  thereby, 
both  directly  and  through  the  selection  of  those  guardians,  to  de- 
termine the  character  of  its  religious  education  on  the  death  of 
the  father.  This  Court  assumes  the  paternal  duty,  and  is  there- 
fore bound  to  fulfil  that  duty  in  the  manner  in  which  it  has  a  right 
to  assume  the  father  himself  would  have  discharged  it,  had  he 
lived.  Where  consequently  clear  proof  exists  of  the  father's  par- 
ticular religious  persuasion,  — -  that  being  Christian,  —  it  is  the  duty 
of  the  Court  to  see  that  the  children  are  brought  up  in  that  relig- 
ious persuasion  in  which  it  assumes  the  father  would  himself  have 
had  them  educated.  With  regard,  however,  to  an  infant  of  tender 
years,  to  lay  down  a  prospective  scheme  of  religious  instruction 
would  be  idle.  The  physical  well-being  of  the  child  is,  in  the 
tender  years  of  infancy,  the  thing  most  to  be  cared  for,  and  that  by 
every  law  of  nature  is  best  cared  for  and  best  secured  by  the  super- 
intendence and  the  natural  affection  of  the  mother. 

On  the  present  occasion,  therefore,  I  give  no  directions 
*  touching  this  infant's  religious  education,  finding,  as  I  do,  *  721 
that  her  physical  well-being  demands  that  she  be  left  under 
<he  care  of  her  Protestant  mother,  associated  —  in  order  that  the 
Court  may  have  complete  security  over  the  child  —  with  other  per- 
sons, who  —  in  order  to  obviate  that  interference  during  the  ten- 
der years  of  infancy  which  would  not  tend  to  the  benefit  of  the  child, 
but  might  produce  an  amount  of  discord  and  contention,  greatly 
interfering  with  her  comfort  —  may  well  be  persons  of  the  same 
feelings  as  the  mother  herself. 

'  But  inasmuch  as,  in  order  to  secure  during  these  tender  years 
what  I  deem  to  be  essential  for  the  physical  welfare  of  the  child,  I 
am  handing  her  over  to  Protestant  guardians,  I  deem  it  right  that 
the  order  I  make  shall  on  its  face  show  my  reasons  for  so  doing, 
in  order  to  prevent  the  existence  of  the  order  from  being  hereafter 
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perverted  into  an  argument  that  the  Court  intended  now  to  decide 
the  question  as  to  what  ought  to  be  the  rule  for  her  religious  eda* 
cation  adversely  to  the  faith  of  her  father. 

I  propose,  therefore,  that  my  order  shall  contain  a  preface  framed 
with  no  reference  to  a  future  state  of  things,  but  merely  with  ref- 
erence  to  the  actual  state  of  things,  and  with  a  view  as  well  to 
vindicate  the  principles  upon  which  the  Court  acts  in  these  cases 
and  lay  down  the  rule  hereafter  to  be  resorted  to  when  the  child 
is  of  an  age  to  receive  religious  instruction,  as  to  prevent  a  future 
perversion  of  the  order  itself. 

His  Lordship  then  dictated  the  form  of  the  order  to  be  made, 
and  which  was  afterwards  drawn  up  to  the  effect  set  forth  below, 
and  by  consent  the  costs  of  the  appeal  were  directed  to  be  paid 

by  the  appellant. 
•  722       *  The  order  as  drawn  up  was  to  the  following  effect :  — 

It  appearing  to  the  Court  that  the  father  of  the  infant  was  a 
member  of  the  Roman  Catholic  church  at  the  time  of  his  marriage 
with  Ellen  Seager ;  that  he  was  also  a  member  of  the  Roman 
Catholic  church  at  the  time  of  the  birth  and  of  tl\e  baptism  of  the 
child ;  that  the  child  was  baptized  into  the  Roman  Catholic  church, 
and  that  the  father  continued  a  member  of  the  same  church  down 
to  and  at  the  time  of  his  death,  and  having  regard  to  the  circum- 
stances, declare  that  the  child  ought  to  be  brought  up  in  and  edu- 
cated, when  capable  of  receiving  religious  education,  as  a  member 
of  the  Roman  Catholic  church ;  but  having  regard  to  her  tender 
age  and  to  the  condition  of  her  health,  the  Court  deems  it  requisite 
that  she  should  continue  under  the  care  of  her  mother  and  of  per- 
sons to  be  appointed  with  her  in  order  to  secure  the  welfare  of  th^ 
child  and  the  control  of  the  Court  over  her  condition.  Then  fol- 
lowed an  appointment,  until  the  child  should  attain  the  age  of 
seven  years,  or  until  further  order,  of  the  mother  and  the  husband 
of  the  mother,  James  Morrison  Seager,  and  the  gentleman  already 
appointed  by  the  Master  of  the  Rolls,  Mr.  William  Wood,  as  joint 
guardians  of  the  child's  person  and  estate,  and  a  direction  that 
when  she  should  attain  the  age  of  seven  years  an  application 
should  be  made  to  the  Court  respecting  her  guardianship,  educa- 
tion, and  religious  instruction,  with  general  liberty  to  apply  in  the 
mean  time,  (a) 

(a)  Beg.  Lib.  1865,  A.  1092. 
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♦MUNRO  V.  THE  WIVBNHOE  AND  BRIGHT-    •728 
LINGSEA  RAILWAY  COMPANY. 

1865.  ^Jiine  IS,  14, 15.    Before  the  Lords  JuancBS. 

Disputes  arose  between  a  contractor  for  the  constmction  of  a  railway  and  the 
company  for  whom  the  railway  was  to  be  constracted  as  to  the  time  which 
the  works  done  had  taken  for  their  execution ;  as  to  the  probable  time 
within  which  the  railway  could  be  finished ;  and  as  to  defaults  in  the  execu- 
tion of  works  and  in  payment,  which  were  alleged  on  the  one  side  and 
denied  on  the  other,  and  as  to  which  there  was  a  considerable  conflict  of 
evidence.  The  contract  and  specification  provided,  amongst  other  things, 
that  if  the  contractor  failed  to  proceed  with  the  works  in  the  manner  and 
at  the  rate  of  progress  required  by  the  company^s  engineer,  the  contract 
should  be,  at  the  option  of  the  company,  but  not  otherwise,  considered 
void  so  far  as  related  to  the  work  remaining  to  be  done,  and  that  all  sums 
of  money  which  might  be  due  to  the  contractor,  together  with  the  materials 
and  implements  in  his  possession,  and  all  sums  of  money  named  as  penalties 
for  the  non-fulfilment  of  the  contract,  should  be  forfeited  to  the  company 
and  the  amount  considered  as  ascertained  damages  for  breach  of  contract. 
The  company,  seeking  to  avail  themselves  of  these  provisions  in  the  con- 
tract on  the  ground  of  alleged  default  on  the  part  of  the  contractor,  claimed 
the  right  of  completing  the  works  themselves.  The  contractor  thereupon 
filed  a  bill  against  them,  seeking  an  injunction  to  restrain  them  from 
declaring  the  contract  void  as  to  work  remaining  to  be  done,  and  from 
declaring  the  amount  remaining  due  to  him  for  work  already  done  under 
the  contract  forfeited,  and  from  taking  possession  of  the  materials  and 
implements  in  his  possession  or  belonging  to  him.  He  then  moved  inter- 
locutorily  for  an  injunction  in  the  terms  of  the  prayer  of  his  bill,  and  also 
for  an  injunction  to  restrain  the  company  from  entering  upon  the  line  of 
rulway  mentioned  in  the  contract :  Hdd,  that,  — 

1.  The  case  was  not  one  for  an  interlocutory  injunction.^ 

2.  An  injunction  granted  upon  an  interlocutory  application  cannot  exceed  that 

prayed  by  the  bill.* 
Upon  an  interlocutory  motion,  counsel  are  entitled  to  use  any  afiidavit  which  is 
in  existence  at  the  time  when  they  are  called  upon  to  address  the  Court.' 

Tms  was  an  appeal  by  the  plaintiff  William  Munro  from  the 
refusal  by  the  Vice-chancellor  Sir  Johk  Stuabt  to  griint  an 
injunction  against  the  defendants  the  Wivenhoe  and  Brightlingsea 

*  2  Joyce  Inj.  910,  911. 

'  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  388;  2  ib.  1618,  1619,  and  note  (1). 

*  See  2  Joyce  Inj.  1290  and  cases  cited ;  2  Dan.  Gh.  Pr.  (4th  Am.  ed.)  1698, 
1671 ;  Kerr  Inj.  615,  616. 
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Railway  Company,  the  present  respondents,  upon  an  interlocutory 
motion. 

The  cause  related  to  disputes  between  the  appellant,  the  con- 
tractor for  the  construction  of  the  railway,  and  the  respondents, 
for  whom  the  railway  was  to  be  constructed.    Various  disputes 

had  from  time  to  time  arisen  between  the  lespective  agents 
*  724    of  the  parties  as  to  the  *  time  which  the  works  done  had 

taken  for  their  execution ;  as  to  the  probable  time  within 
which  the  railway  could  be  finished  ;  and  as  to  defaults  in  the  exe- 
cution of  works  and  in  payment,  which  were  alleged  on  the  one 
side  and  denied  on  the  other,  and  as  to  which  there  was  a  consid- 
erable conflict  of  evidence. 

The  contract  between  the  appellant  and  the  respondents,  which 
was  dated  the  25th  of  January,  1864,  and  the  annexed  specifica- 
tion, contained  provisions  for  the  payment  of  the  appellant  upon 
the  certificates  of  the  respondents'  engineer,  who  was  to  be  bound  to 
certify  only  for  such  amounts  as  he  might  think  proper,  and  was 
armed  with  power,  if  dissatisfied  with  the  nature  or  mode  of  pro- 
ceeding in,  or  with  the  rate  of  progress  of,  the  work,  to  procure 
and  make  use  of  all  necessary  labour  and  materials  for  finishing  it, 
deducting  the  cost  thereof  from  what  should  be  due  to  the  appel- 
lant. And  it  was  also  provided  that,  if  the  appellant  failed  to  pro- 
ceed with  the  works  in  the  manner  and  at  the  rate  of  progress 
required  by  the  engineer,  the  contract  should  be,  at  the  option  of 
the  respondents,  but  not  otherwise,  considered  void  so  far  as 
related  to  the  work  remaining  to  be  done ;  and  that  all  sums  of 
money  which  might  be  due  to  the  appellant,  together  with  the  mate-^ 
rials  and  implements  in  his  possession,  and  all  sums  of  money 
named  as  penalties  for  the  non-fulfilment  of  the  contract,  should 
be  forfeited  to  the  respondents,  and  the  amount  considered  as 
ascertained  damages  for  breach  of  contract. 

The  respondents,  seeking  to  avail  themselves  of  these  clauses  in 
the  contract  on  the  ground  of  alleged  default  on  the  part  of  the 
appellant,  claimed  the  right  of  completing  the  railway  works  them- 
selves. 

The  appellant  thereupon  filed  the  present  bill  against 
*725    *the  respondents  as  defendants,  alleging,  amongst  other 
things,  an  undue  withholding  of  certificates  by  the  respon- 
dents' engineer,  and  praying  a  declaration  that  such  withholding 
of  certificates  was  a  fraud  on  the  appellant,  and  that  he  was  enti- 
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tied  to  receive  the  sums  for  which  the  certificates  ought  to  have 
been  granted ;  an  account ;  and  an  injunction  to  restrain  the 
respondents  from  declaring  the  contract  of  the  25th  January,  1864, 
to  be  void  as  to  work  remaining  to  be  done  and  performed ;  from 
declaring  the  amount  remaining  due  to  the  appellant  for  work 
already  done  under  the  contract  to  be  forfeited  ;  and  from  taking 
possession  of  any  materials  and  implements  in  the  appellant's  pos- 
session or  belonging  to  him. 

The  cause  had  not  been  heard  nor  was  ripe  for  hearing ;  but,  on 
interlocutory  motion,  the  appellant  sought  from  the  Vice-chan- 
cellor an  injunction  in  the  terms  of  the  prayer  of  the  bill,  and  in 
addition  an  injunction  to  restrain  the  respondents  from  entering 
upon  the  line  of  railway  mentioned  in  the  contract. 

The  yice-Chancellor  refused  the  injunction,  and  the  respondents 
accordingly  proceeded  to  exercise  the  right  which  they  claimed  to 
complete  the  works  themselves.  The  works,  however,  were  not 
yet  completed. 

Mr.  Malins  and  Mr.  E.  K.  Karalake  appeared  for  the  appel- 
lants, and 

Mr.  Bacon  and  Mr.  F.  Webb^  for  the  respondents. 

The  case  was  argued  at  great  length,  and  Kemp  v. 
Bose^  (a)  Pawley  v.  Tumhull^  (i)  Scott  v.  2%6  *  Corporor  *  726 
tion  of  Liverpool^  ((?)  Ranger  v.  The  Cheat  Western  Rail- 
*way  Company^  (rf)  Mcintosh  v.  The  Ghreat  Western  Railway  Com- 
pany^ (e)  Cooper  v.  The  Burial  Board  of  Uttoxeter^  (^)  Garrett  v. 
The  Banstead  and  Ep9om  Downs  Railway  Company^  (A)  Johnson  v. 
The  Shrewsbury  and  Birmingham  Railway  Company^  (i)  Home 
V.  The  London  and  North  Western  Railway  Company ^  (Jc)  Peto  v. 
Brighton^  Uckfield^  and  Tunbridge  Wells  Railway  Company^  (T) 
Pickering  v.  The  Bishop  of  Ely^  (m)  Q-ourlay  v.  The  Duke  of  Som- 

(a)  1  Giff.  258.  (c)  3  De  G.  &  J.  334. 

(6)  3  Giff.  70.  (d)  6  H.  L.  Cm.  72. 

(e)  2  Mac.  &  G.  74 ;  2  De  G.  &  Sm.  768. 

{g)  11  L.  T.  N.  S.  565.  (k)  10  W.  R.  170. 

(A)  Supra,  p.  462.  (0    1  H.  &  M.  468. 

(»)  3  De  G.,  M.  &  G.  914.  (wi)  2  Y.  &  C.  C.  C.  249. 
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erxety  (a)  Lumley  v.  Wagner^  (6)  Scott  v.  Avery ^  (c)  Dimsdale  v. 
Hobertsofty  (d)  flH/  v.  Barclay^  (i)  Dann  v.  Spurrier^  (^g)  Stuhb% 
V.  Lister  J  (A)  Jffoton  v.  Zycm,  (i)  were  referred  to.  In  the  view 
taken  by  the  Court,  however,  it  is  unnecessary  further  to  advert 
to  the  arguments. 

During  their  progress,  however,  a  question  arose  as  to  the 
admissibility  in  evidence  of  an  affidavit  filed  on  behalf  of  the 
respondents  while  the  motion  in  the  Court  below  was  being  opened 
on  behalf  of  the  appellant. 

Their  Lordships  held  that,  upon  an  interlocutory  motion,  counsel 
were  entitled  to  use  any  affidavit  which  was  in  existence  at  the 
time  when  they  were  called  upon  to  address  the  Court,  and 
*  727  that  the  affidavit  was  consequently  *  admissible  ;  (ft)  but 
that  even  if  in  the  Court  below  its  admission  or  rejection 
had  been  in  the  discretion  of  the  Judge,  there  could  be  no  objec- 
tion to  its  admission  upon  the  appeal. 

The  Lord  Justice  Knight  Bruce,  after  shortly  stating  the  facts 
and  the  nature  of  the  appeal  to  the  effect  of  the  statements  herein 
before  contained,  proceeded  as  follows :  — 

The  injunction  which  has  been  sought  interlooutorily  only  — 
and  necessarily  only  in  an  interlocutory  shape  —  is  thus : 

First,  that  the  company  may  be  restrained  by  injunction  from 
declaring  the  contract  of  the  25th  of  January,  1864,  to  be  void  as 
to  work  remaining  to  be  done. 

As  to  that,  either  the  company  have,  or  they  have  not,  a  right 
in  law  or  equity  to  declare  tiie  contract  void.  If  they  have  not 
the  right,  the  declaration  can  be  of  no  avail.  It  will  not  assist 
them  in  the  cause,' and  the  plaintiff  would  be  entitled  in  tlie  prog- 
ress of  the  cause  to  be  relieved  against  it.  If,  however,  it  were 
quite  plain  and  free  from  contest  that  there  was  no  title  to  declare 
the  contract  void  on  the  ground  of  any  default  on  the  part  of  the 

(a)  19Ve«.429. 

(6)  5  De  G.  &  Sm.  485;  1  De  6.,  M.  &  G.  604. 

(c)  6  H.  L.  Cas.  811.  (g)  7  Ve«.  281. 

(d)  2  Jo.  &  Lat.  58.  (A)  1  Y.  &  C.  C.  G.  8L 

(e)  16  Vm.  402.  (t)  8  Ve«.  690. 
{k)  See  Ex  parte  Leicester,  6  Yes.  429,  482. 
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plaintiff,  it  might  possibly  not  be  wrong,  even  in  this  stage  of  the 
cause,  to  issue  such  an  injunction ;  but,  at  least,  for  such  a  purpose, 
the  case  ought  to  be  very  clear.  In  my  judgment  it  is  plain,  upon 
the  evidence  and  upon  the  materials  before  us,  that  the  case  is  not 
sufficiently  clear  Tor  that  purpose.  So  to  deal  with  it  would  be  to 
decide  at  a  stage  of  the  cause  in  which  it  is  improper  to 
decide  upon  doubtful  and  insufficient  *  evidence  a  question  *  728 
the  decision  of  which,  if  the  word  ^^  decision  "  may  be  used 
by  the  defendants  against  the  plaintiff,  cannot,  if  they  should  be 
wrong,  do  him  any  actual  damage,  because  in  the  progress  of  the 
case,  at  tlie  final  hearing  of  the  cause,  the  matter  might  be  set 
right,  and  the  company  would  not  be  allowed  to  take  advantage  of 
any  such  wrongful  declaration.  There  is,  therefore,  no  ground  in 
the  present  case  for  granting  any  such  injunction.  The  plaintiff 
cannot  be  wronged  by  refusing  such  an  injunction.  The  defend- 
ants may  be  wronged  by  granting  it. 

Secondly,  it  is  sought  to  restrain  the  defendants  by  injunction 
from  declaring  the  amount  remaining  due  to  the  plaintiff  for  work 
already  done  under  the  contract  to  be  forfeited. 

The  same  observations  apply  to  this  branch  of  the  injunction 
sought  as  to  the  former.  If  tiie  company  have  no  right  to  make 
the  declaration,  it  will  be  of  no  avail ;  if  they  have  such  a  right, 
the  declaration  ought  to  avail.  It  would  be  doing  more  than  jus- 
tice to  the  plaintiff,  and  less  than  justice  to  the  defendants,  now  to 
issue  an  injunction  grounded  upon  a  view  of  the  facts  which  the 
contest  upon  the  evidence  renders  in  my  judgment  at  present 
doubtful  and  improper. 

Thirdly,  it  is  sought  to  restrain  the  defendants  by  injunction  — 
and  here  we  must  read  from  the  bill  and  not  from  the  notice  of 
motion,  because  this,  being  an  interlocutory  application,  the  injunc- 
tion, if  granted,  cannot  exceed  that  prayed  by  the  bill  (a)  —  from 
taking  possession  of  the  materials  and  implements  in  the  plaintiff's 
possession  or  belonging  to  him. 

*  That  is  a  very  wide  injunction,  but  it  is  possible  that,  if   *  729 
the  merits  of  any  particular  case  required  it,  an  injunction 
in  those  terms  might  be  granted.    But  for  that  purpose,  in  the 
present  case,  it  is  necessary  to  recollect  what  is  the  state  in  which 
these  parties  now  stand  with  respect  to  each  other. 

(a)  See  aoc.  Burdeti  o.  Hay»  iupra,  p.  41. 
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The  avowed  object  of  this  branch  of  the  injunction  sought  is  to 
restrain  the  defendants  from  themselves  proceeding  with  the 
works.  But  it  is  a  contested  point  whether  the  company  have  or 
have  not  a  right,  in  consequence  of  the  conduct  of  the  plaintiff,  to 
proceed  with  the  works.  The  state  of  the  evidence  is  obscure  and 
doubtful  upon  that  point.  There  is  a  considerable  conflict  of  testi- 
mony upon  the  question  whether  the  company  have  or  have  not 
paid  all  that  the  plaintiff  has  a  right  to  require,  and  whether  there 
has  been  a  breach  of  duty  on  the  one  side  or  on  the  other.  But 
independently  of  that  question  of  the  conflict  of  evidence,  there 
arises  the  difiiculty  which  arose  in  the  case  of  Johnson  v.  Hu 
Shrewsbury  and  Birmingham  RaUtoat/  Company^  (a)  and  other 
cases  of  that  class ;  viz.,  that  to  proceed  upon  the  notion  that  the 
plaintiff  has  a  right  to  proceed  with  the  works  involves  a  question 
of  specific  performance  of  a  contract  to  do  certain  works  which  is 
more  than,  according  to  the  course  of  the  Court,  and  according  to 
reasonable  convenience,  the  plaintiff  has  a  right  to  require.  It  is 
a  question  of  damages.  The  Court  cannot  enforce  specific  per- 
formance of  the  works ;  ^  it  cannot  look  after  the  acts  and  conduct 
of  the  plaintiff,  nor  say  how  far  he  does  or  does  not  depart  from 
what  is  right  in  executing,  or  professing  to  execute,  the  works. 
If  he  is  or  shall  be  wronged  by  his  exclusion  from  tlie  works 
*  730  and  by  the  act  of  the  company  *  in  executing  the  works 
tliemselves,  that  will  be  a  case  for  damages  to  be  assessed 
and  given  either  in  this  Court  or  in  a  Court  of  Law,  but  it  is  not 
a  case  for  specific  performance  or  relief  analogous  to  specific  per- 
formance which  an  order  granting  an  injunction  in  the  terms  of 
this  part  of  the  prayer  of  the  bill  would  amount  to. 

In  my  judgment,  therefore,  both  on  the  grounds  and  principles 

(a)  8  De  G.,  M.  &  6.  914. 

>  See  1  Sugden  V.  &  P.  (8th  Am.  ed.)  78,  n.  (1) ;  Kerr  Inj.  494,  495.  The 
Court  will  not  decree  specific  performance  of  a  contract  which  it  cannot  execute 
in  all  its  material  terms :  Oervais  v.  Edwards,  2  Dm.  &  W.  80 ;  Counter  v, 
Macpherson,  6  Moo.  P.  C.  83 ;  Ford  v.  Stuart,  16  Beav.  493 ;  2  Chltty  Contr. 
(11th  Am.  ed.)  1467;  nor  of  a  contract  the  consideration  of  which  is  the 
execution  of  works  which  the  Court  cannot  superintend.  Sec  Peto  v,  Brighton* 
&c..  Railway  Co.,  1  H.  &  M.  468.  The  specific  performance  of  a  contract  to 
make  a  railway  will  not  be  enforced.  The  remedy  is  at  law.  See  Heathcote  p. 
North  Staffordshire  Railway  Co.,  20  L.  J.  N.  S.  82 ;  South  Wales  Railway  Co. 
V.  Wythetf ,  1  K.  &  J.  186 ;  6  De  G.,  M.  &  6.  880 ;  Hamilton  v.  Dunsford,  6 
Ir.  Ch.  Rep.  412;  2  Chitty  Contr.  (11th  Am.  ed.)  1467,  and  n.  (v). 
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upon  which  the  case  which  I  havls  just  mentioned  and  others  of 
the  same  class  proceeded,  and  also  having  regard  to  the  doubtful 
and  obscure  state  of  the  evidence,  there  has  been  no  title  shown  at 
present  to  an  interlocutory  injunction.  If  the  plaintiff  is  right  in 
what  he  asserts,  ample  damages  will  be  secured  to  him  by  means 
of  this  Court,  either  to  be  assessed  in  this  Court  or  in  a  Court  of 
Law ;  ^  but  there  can  be  no  occasion  for  taking  so  hazardous  a  step 
—  a  step  so  contrary  to  the  principles  and  practice  of  the  Court  — 
as  now  to  proceed  on  the  notion  that  he  should  be  allowed  to  exe- 
cute the  works,  nolentibus  vdentibtis  the  defendants. 

We  are  told  that  the  defendants  are  willing  to  enter  into  an 
undertaking  not  to  remove  any  property  belonging  to  the  plaintiff. 
If  that  be  so,  and  an  undertaking  can  be  carefully  worded  so  as  to 
exclude  any  doubt  or  difficulty,  I  think  it  may  be  given ;  but  if  it 
cannot  be  so  worded,  after  our  endeavours  shall  have  been  made  to 
do  it,  the  possible  inconvenience  must  be  endured. 

I  do  not  think  the  case  at  present  one  for  an  injunction,  and  I 
agree,  therefore,  with  the  conclusion  of  the  Yice-Chancellor. 

The  Lord  Justice  Turner.  — » This  case,  in  my  view  of  it,  re- 
solves itself  into  a  smgle  and  not  a  very  difficult  question, 
and  the  argument,  *  addressed,  as  it  has  been,  rather  to  the    *  781 
question  of  what  should  be  done  at  the  hearing  of  the  cause 
than  what  ought  to  be  done  upon  the  present  interlocutory  appli- 
cation, ignores  to  a  great  extent  the  distinction  between  an  inter- 
locutory application  to  the  Court  and  the  hearing  of  the  cause. 
»  There  are  three  points  upon  which  the  plaintiff  seeks  an  injunc- 
tion by  his  bill,  and  a  fourth  upon  which  he  seeks  it  by  his  notice 
of  motion. 

The  first  branch  of  his  application  seeks  an  injunction  to  restrain 
the  defendants  from  declaring  the  contract  to  be  void  as  to  work 
remaining  to  be  done  ;  the  second  to  restrain  them  from  declaring 
the  amount  remaining  due  to  the  plaintiff  for  work  already  done 
under  the  contract  to  be  forfeited ;  the  third,  which  is  not  in  the 
prayer  of  the  bill,  to  restrain  them  from  entering  upon  the  line  of 
railway  mentioned  in  the  contract ;  and  the  fourth,  to  restrain 
them  from  taking  possession  of  any  materials  and  implements  in 
the  plaintiff's  possession  or  belonging  to  him. 

1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1080,  and  n.  (8),  1081 ;  2  Chitty  Contr. 
(11th  Am.  ed.)  1420,  and  n.  (6),  1421-1424. 
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As  to  the  first  of  these  points,  namely,  the  question  of  an 
injunction  to  restrain  the  defendants  from  declaring  the  contract 
to  be  void,  it  is  plainly  a  question  for  the  hearing  of  the  cause  and 
not  the  subject  of  an  interlocutory  application.  If,  at  the  hearing 
of  the  cause,  the  Court  shall  be  of  opinion  that  the  contract  ought 
not  to  be  declared  void,  and  that  the  defendants  have  yet  declared 
it  to  be  void,  the  sole  consequence  will  be,  that  the  Court  will  act 
as  if  the  declaration  which  has  been  made  by  the  defendants  had 
not  in  fact  been  made.    The  fact  of  the  declaration  having 

*  732    been  made  by  them  *  will  in  no  way  alter  the  case  or  the 

position  of  the  plaintiff  upon  this  record. 

As  to  the  second  point,  the  question  of  an  injunction  to  restrain 
the  defendants  from  declaring  the  amount  remaining  due  to  the 
plaintiff  for  work  already  done  under  tlie  contract  to  be  forfeited, 
the  same  observations  apply.  Either,  in  the  first  place,  the  defend- 
ants are  entitled  to  make  the  declaration  that  the  amount  due  has 
been  forfeited,  both  legally  and  equitably ;  or,  in  the  second  place, 
they  are  not  so  entitled,'  either  legally  or  equitably ;  or,  in  the 
third  place,  tliey  may  be  entitled  to  make  the  declarations  legally, 
but  not  be  entitled  to  make  it  equitably.  Those  are  the  only  pos- 
sible views  which  present  themselves  to  my  mind  of  the  conse- 
quences of  the  declaration  being  made.  In  the  first  case  there 
can  be  no  possible  case  for  an  injunction  at  the  suit  of  the  plain- 
tiff. In  the  second  case,  if  the  declaration  be  made  it  will  be 
merely  nugatory  and  of  no  possible  evil.  In  the  third  case,  if  the 
declaration  be  made,  it  will  have  not  the  slightest  operation  in 
equity  at  the  hearing  of  this  cause,  whatever  may  be  its  effect  at 
law.  If  the  Court  is  of  opinion  that  in  equity  the  defendants 
have  no  power  to  make  the  declaration,  the  declaration  will  fur- 
nish no  sort  of  defence  to  them,  nor,  on  the  other  hand,  any  sort 
of  obstacle  to  tlie  plaintiff  in  obtaining  a  decree  at  the  hearing  of 
the  cause.  This,  therefore,  in  my  judgment,  is  quite  as  much  as 
the  first  a  question  for  the  hearing  of  the  cause. 

As  to  the  other  two  points  (if  we  were  to  deal  with  the  third 

point,  with  which,  however,  I  agree  with  my  learned  brother  in 

thinking  that  we  have  not  properly  any  thing  to  do  upon  the 

*  738    present  occasion),  they  are,  in  *my  judgment,  simply  ques- 

tions of  comparative  injury.    This  Court  when  called  upon 
to  grant  an  interlocutory  injunction  will  act  according  to  the  jus- 
tice of  the  case  as  ascertained  upon  the  evidence  before  it  and 
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according  to  the  comparative  injury  which  may  arise  from  grant- 
ing or  withholding  the  injunction.^  And  there  is  no  doubt  in  my 
mind  upon  tlie  evidence  before  us  in  which  way  this  question  of 
comparative  injury  ought  to  be  decided  in  the  present  case.  It  is 
clear  to  me  upon  the  evidence  that  the  plaintiff  has  not  proceeded 
Ixmd  fide  and  with  reasonable  diligence  with  these  works. 

That  being  so,  what  is  the  consequent  position  of  the  company  ? 
They  are  under  an  obligation  to  complete  the  railway.  We  are 
told^on  behalf  of  the  plaintiff  that  they  cannot  complete  it.  But 
are  we  to  deprive  them  of  the  opportunity  of  trying  to  complete 
it?  Are  we  to  hold  them  bound  to  a  contractor  who  has  not, 
according  to  the  evidence  before  us,  done  justice  to  them  in  the 
execution  of  the  works  ?  I  see  no  reesonable  prospect  of  these 
works  being  completed  if  tlie  work  be  left  in  tiie  hands  of  the 
plaintiff,  and  I  cannot  think  that  this  Court  would  act  judiciously 
in  preventing  the  defendants  from  taking  into  their  own  hands 
the  completion  of  the  works.  On  the  other  hand,  what  is  the 
position  of  the  plaintiff?  If  he  is  unduly  deprived  of  the  profit  of 
completing  these  works,  and  he  is  right  in  the  bill  which  he  has 
filed,  this  Court  will  have  ample  means  at  the  hearing  of  the  cause 
of  giving  such  directions  as  will  set  him  right  in  that  respect. 

It  is  then  said  that  his  plant  will  be  sacrificed, — that  his  plant 
is  to  be  taken  possession  of  by  the  defendants. 

The  defendants  say  that  they  do  not  mean  to  take  *any  *  784 
part  of  his  plant ;  but  supposing  they  did  not  say  so,  at  least 
in  a  case  of  this  description,  where  the  plant  forms  the  substance 
of  the  complaint,  and  where  the  fact  of  the  plant  being  intended 
to  be  used  forms  the  subject  of  the  complaint,  I  should  have 
expected  to  find  some  evidence  as  to  the  extent  of  this  plant ;  but 
not  only  is  there  no  allegation  upon  this  bill  of  there  being  any 
plant  belonging  to  the  plaintiff  remaining  upon  the  railway,  but 
there  is  not  an  affidavit  which  I  have  heard  read  which  gives  any 
statement  whatever  of  the  nature  or  quantity  of  the  plant  which 
remains.  Besides  that,  whatever  the  value  or  amount  of  the 
plaintiff's  plant  may  be  which  does  remain  on  the  railway,  the 
Court  will  have  precisely  the  same  means  of  setting  him  right  in 
respect  of  that  plant  at  the  hearing  on  the  cause  as  it  has  in  the 
case  of  any  damage  which  he  may  sustain  by  not  being  allowed  to 

>  See  Jacomb  o.  Knight,  3  De  6.,  J.  &  S.  533,  538,  note  (1),  and  cases 
cited. 
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complete  the  railway.  If  the  defendants  improperly  take  posses- 
sion of  plant  belonging  to  him,  and  improperly  use  that  plant  for 
the  purposes  of  the  railway,  the  plaintiff,  if  he  is  right  in  his  case, 
may  be  entitled  to  relief  in  that  respect  at  the  hearing  of  the 
cause.  But  it  is  not,  in  my  judgment,  a  question  which  can  be 
dealt  with  upon  interlocutory  motion  under  the  circumstances  of 
the  present  case. 

The  defendants  have  stated  that  they  do  not  intend  to  take  the 
plant,  and  express  themselves  as  willing  to  enter  into  an  under- 
taking upon  the  subject.  Any  such  undertaking  will  require  to 
be  carefully  framed  so  as  not  to  give  occasion  to  questions.  Prob- 
ably it  should  be  somewhat  of  this  description ;  namely,  an  under- 
taking not  to  retain  possession  of  the  materials  and  implements 
belonging  to  the  plaintiff,  not  being  materials  or  implements  nec- 
essary or  proper  for  the  construction  of  the  railway.  In 
*  785  that  form  it  will  probably  do  no  *  harm,  otherwise  I  think 
that  very  serious  questions  may  arise. 

The  appeal  will  be  dismissed,  (a) 

(a)  For  a  case  where  a  company  was,  on  an  interlocutory  motion,  restrained 
from  removing  and  selling  a  contractor's  plant  and  materials  pending  an  arbitra- 
tion, see  Garrett  v.  The  Salisbury  and  Dorset  Junction  Railway  Company,  L.  B. 
2  £q.  358 ;  and  the  following  report  of  a  subsequent  case  which  came  before  the 
Lord  Chancellor  Lord  Hatherlet  may,  it  is  thought,  be  useful :  — 

JENNINGS   V.   THE   BRIGHTON   INTEBCEPTING    AND   OUTFALL 

SEWEBS  BOABD. 

THE  BBIGHTON  INTEBCEPTING  AND  OUTFALL  SEWEBS  BOABD 

V.  JENNINGS. 

1872.    September  6.    Before  the  Lord  Chancellor  Lord  Hatherlkt. 

A  contractor  agreed  with  a  public  board  to  construct  a  sewer  and  other  works  for  them. 
The  specification  annexed  to  the  contract  empowered  the  engineer  to  make  alterations  in 
the  contract  drawings  and  otherwise,  the  contractor's  remuneration  being  varied  in  pro- 
portion: provided  that  all  materials  delivered  for  the  execution  of  the  works  should,  on 
being  placed  on  the  works,  become  the  property  of  the  board,  but  that  on  completion  of 
the  works  any  unused  materials  should  be  removed  by  the  contractor,  and  upon  such 
removal  should  revest  in  and  become  the  property  of  the  contractor;  that  all  tempom^ 
buildings  and  plant  provided  by  the  contractor  for  the  construction  of  the  works  should, 
upon  being  placed  on  the  works,  become  the  property  of  the  hoard,  but  subject  to  the  lue 
thereof  by  the  contractor  or  any  other  person  or  persons  on  his  default ;  and  that  on  com- 
pletion of  the  works,  they  should  be  removed  by  the  contractor,  and  upon  sach  removal 
should  revest  in  and  become  the  property  of  the  contractor;  that  if  the  contractor  failed 
in  diligently  prosecuting  the  works,  the  engineer  might  give  him  notice  of  complaint,  and 
if  that  failed  of  efieot,  the  board  or  the  engineer  might  give  him  seven  days'  notice  pro- 
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hibiting  bim  at  its  expiration  from  ftirtber  exeeating  the  workSf  and  thereupon  employ 
their  own  workmen  or  enter  into  contracts  with  others  to  complete  the  works;  and  in  the 
event  of  the  board  giving  such  notice,  they  were  to  have  power  to  take  possession  of  the 
temporary  building^   and    plant  then  upon  the  works,  and  to  keep,  use,  and  employ 
the  same  in  and  for  the  further  execution  of  the  works,  without  being  bound  to  make  any 
compensation  for  the  use  or  employment  thereof,  or  for  the  wear  or  tear  or  destruction  or 
consumption ;  any  portions  nnused,  unemployed,  or  unconsumed  and  remaining  in  exist- 
ence to  be  returned  to  the  contractor,  or  to  be  sold  by  the  board,  they  retaining  the  pro- 
ceeds of  sale  until  the  final  settlement  of  accounts  between  them  and  the  contractor. 
The  drawings  annexed  to  the  contract  showed  a  portion  of  the  works  to  be  executed  with 
9-inch  brickwork.    The  contractor  alleged  that  it  was  physically  impossible  to  cany  this 
into  effect  by  reason  of  the  influx  of  water.    The  engineer  alleged  that  it  was  perfectly 
possible,  if  only  proper  pumping  apparatus  were  used  by  the  contractor.    At  the  same 
time  he  augmented  the  thickness  of  the  brickwork  in  part  of  the  works,  and  the  con- 
tractor was  paid  for  the  additional  work  as  an  extra.    The  contractor,  however,  allowed 
the  works  to  come  practically  to  a  standstill.    The  engineer  gave  him  several  notices  of 
complaint,  and,  finally,  seven  days*  notice  under  the  specification  for  dispossessing  him 
of  the  works;  and  on  the  same  day  the  board  obtained  an  interim  order  restraining  him 
from  removing  any  temporary  buildings  or  plant.    On  the  day  before  the  expiration  of 
the  seven  days,  an  injunction  to  the  like  effect  was  obtained  by  the  board  on  notice,  the 
contractor,  however,  not  appearing.     The  seven  days  having  expired,  the  board  issued 
advertisements  for  new  tenders  for  the  completion  of  the  works,  the  specification  showing 
expressly  that  in  the  parts  of  the  sewer  where  it  was  alleged  that  nine  inches  thickness  of 
brickwork  was  insufficient,  an  augmented  thickness  would  be  substituted.    The  contractor 
himself  tendered  without  prejudice,  but  his  tender  was  not  accepted.    He  thereupon  f^ave 
notices  to  the  new  contractors  and  to  the  board  requiring  delivery  up  to  him  of  all 
temporary  buildings,  plant,  and  materials  provided  by  him  for  his  contract,  and  filed  a 
bill  against  the  board  charging  the  physical  impossibility  of  completing  the  original  con* 
tract  with  9-inch  brickwork  and  cement  compounded  according  to  the  specification ;  that 
the  contract  was  a  mistake  on  the  part  of  the  engineer,  and  was  accepted  by  the  contractor 
under  a  mistake,  and  that  the  works  to  be  executed  by  the  new  contractors  were  works  of 
a  totally  different  nature  from  those  which  he  had  agreed  to  cotjstruct,  and  praying  that 
the  contract  with  himself  might  be  set  aside  as  void,  with  consequential  relief,  including 
delivery  up  of  all  materials  and  pUint,  or  payment  of  their  value;  an  injunction  to  restrain 
the  board  from  using,  employing,  dealing  with  or  disposing  of  the  materials  and  plant,  or 
authorizing  their  use,  employment,  or  disposition,  or  their  being  dealt  with  under  the 
new  contract,  and  from  disturbing  or  interfering  with  the  works,  and  from  instituting  any 
legal  proceedings  under  the  contract  with  himself:  Held^  on  an  appeal  motion  for  an  inter- 
locutory injunction  in  the  terms  of  the  prayer  of  the  bill,  and  upon  an  appeal  from  the 
order  restraining  the  contractor  firom  removing  temporary  buildings  or  plant,  — 

1.  That  there  was  no  mistake  in  the  contract,  and  it  could  not  be  set  aside  on  that  ground. 

2.  That  the  works  to  be  executed  under  the  new  contract  remained  the  works  to  be  executed 

under  the  old. 

8.  That  in  the  execution  of  the  works  under  the  new  contract,  the  board  and  the  new  con- 
tractors had  a  right  to  use  the  temporary  buildings,  plant,  and  nuterials  provided  by 
the  original  contractor. 

4.  That  the  board  ought  not  to  be  required  to  give  any  security  for  the  value  of  the  plant  and 
materials. 

6.  That  it  was  too  late  for  the  contractor  to  appeal  from  the  order  awarding  the  injunction 
against  the  removal  of  temporary  buildings  and  plant  after  the  entrance  by  the  board 
and  the  new  contractore  with  his  knowledge  upon  the  new  contract,  which  contemplated 
the  use  by  the  new  contractors  of  such  temporary  buildings  and  plant. 

6.  That  no  interlocutory  injunction  ought  to  be  granted  at  the  suit  of  the  contractor  as 
prayed  by  his  bill. 
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7.  That  although  the  motion  might  have  been  refnaed  with  ootta,  yet  inaamnoh  aa  one  of  the 
Vice-Cbanoellora  had  made  such  coats  costs  in  the  cause,  snch  an  order  was  not  anrea- 
sonable,  and  would  not  be  disturbed. 

This  was  an  appeal  by  Matthew  Jennings,  the  plaindff  in  the  first  and 

*  736    defendant  in  the  second  of  the  aboye-mentioned  suits,  from  *  the  herein 

after  stated  order  made  in  the  first  suit  by  the  Vice-chancellor  Sir  Richard 

Malins,  on  the  28th  of  Angast,  1872,  and  from  the  order  also  herein  after  stated 

made  in  the  second  suit  by  the  Master  of  the  Rolls,  on  the  12th  of  June,  1872. 

The  appellant  was  the  contractor  with  the  respondents  the  Brighton  Inter- 
cepting and  Outfall  Sewers  Board,  for  the  construction  of  the  sewer  and  works 
authorized  by  their  Act,  the  Brighton  Intercepting  and  Outfall  Sewers  Act, 

1870. 
«  737         *  The  sewer  in  question  was  to  run  along  the  coast  line  from  Clifton- 
▼ille  on  the  west  to  an  outfall  into  the  sea  at  Portobello  on  the  east  of 
Brighton. 

The  specification  annexed  to  the  contract  contained  amongst  others  the  follow- 
ing clauses,' viz. :  — 

'*  1.  Greneral  description. 

"It  is  to  be  understood  that  the  engineer  reserves  to  himself  the  right  to 
alter  the  centre  line  of  the  sewers  shown  on  the  contract  drawing  to  any  extent 
he  may  think  fit  within  the  limits  of  deviation  shown  on  the  parliamentary  plan, 
and  to  increase  or  decrease  the  depths,  levels,  and  inclinations  of  the  sewers 
shown  on  the  contract  drawings  to  any  extent  he  may  desire,  and  to  (unit  or 
abandon  any  of  the  works,  or  to  add  any  others  to  them,  or  to  make  any  addi- 
tion to  or  deduction  from  or  alteration  in  them,  or  in  the  depths,  dimensions, 
or  sizes  specified  or  shown  on  the  contract  drawings,  and  also  to  alter  the 
materials  specified  or  shown  on  the  contract  drawings ;  and  such  alterations,  if 
authorized  in  writing  by  the  engineer,  but  not  otherwise,  and  which  he  is  to  have 
full  power  to  authorize,  shall  be  made  by  the  contractor,  and  a  proportionate 
addition  to  the  contract  sum  or  deduction  from  the  contract  sum  made  for  the 
same  according  to  the  rates  set  forth  and  described  in  the  schedule  of  prices 
annexed.  But  all  alterations,  additions,  or  deductions  made  by  the  engineer 
shall  not  render  void  or  in  any  respect  vitiate  the  contract.  And  should  any 
altered  or  modified  work  be  ordered  by  the  engineer  to  be  executed,  for  whidi« 
in  his  opinion,  no  price  in  the  schedule  is  applicable,  the  engineer  will  fix  the 
price  for  such  work,  and  his  decision  thereon  is  to  be  final  and  binding  on  the 
contractor. 

**  3.  Materials  to  be  the  Property  of  the  Board. 

*'  All  materials  delivered  for  the  execution  of  the  works  and  placed  on  the 
site  or  sites  for  the  same,  or  on  lands  occupied  by  the  contractor  in  connection 
with  or  for  the  purposes  of  carrying  on  the  works,  shall  thereupon  become  and 
be  the  property  of  the  board,  subject,  nevertheless,  to  the  engineer  having  the 
right  to  reject  the  same,  and  such  materials  shall  not  be  removed  from  the  said 
site  or  sites  without  the  previous  consent  in  writing  of  the  engineer ;  and  when 
the  engineer  certifies  that  the  said  works  are  fuUy  completed,  then  all  the 
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materialfl  which  shall  remain  unused  shall  be  forthwith  removed  from  off  the  said 
site  or  sites  by  the  said  contractor,  and  upon  such  removal  the  said  materiab 
shall  revest  in  and  become  the  property  of  the  said  contractor. 

*'  4.  Plant  to  be  the  property  of  the  Board. 

**  Until  the  engineer  certifies  the  final  completion  of  the  works,  all  *  tern-  *  788 
porary  buildings  or  erections,  also  all  wagons,  horses,  tools,  implements, 
and  plant  of  every  description  provided  by  the  contractor  for  the  construction  of 
the  works  shall,  from  the  time  at  which  they  are  placed  on  the  site  or  sites 
provided  for  the  said  works,  or  on  the  lands  occupied  by  the  contractor  in 
connection  with  or  for  the  purpose  of  carrying  on  the  works,  become  and  be  the 
property  of  the  board,  but  subject  to  the  use  thereof  by  the  said  contractor  or 
any  otber  person  or  persons  on  his  default,  and  shall  not  be  removable  from  the 
said  site  or  sites  of  the  said  intended  works,  or  from  the  said  lands  occupied  by 
the  contractor,  without  the  previous  consent  in  writing  of  the  engineer;  but 
whenever  the  engineer  certifies  that  the  said  works  are  finally  completed,  then 
upon  the  completion  thereof  the  said  temporary  buildings  or  erections,  and  all 
wagons,  horses,  tools,  implements,  and  plant  shall  be  forthwith  removed  by  the 
said  contractor,  and  the  same  shall  revest  in  and  become  the  property  of  the  said 
contractor. 

*'5k  As  to  the  progress  of  works,  non-fulfilment  of  contract,  &c. 

**  The  works  are  from  the  commencement  to  be  proceeded  with  with  such  a 
degree  of  expedition  as  in  the  opinion  of  the  engineer  shall  be  proportionate  to 
the  time  within  which  the  whole  are  contracted  to  be  completed ;  and  in  case  of 
the  contractor  not  commencing  the  works  at  the  proper  time,  or  not  continuing 
them  with  the  necessary  or  proper  dispatch,  or  not  providing  good  and  sufficient 
materials,  or  not  conducting  and  executing  the  works  to  the  entire  satisfaction 
of  the  engineer,  then  and  in  any  of  such  cases  notice  of  complaint  signed  by  the 
engineer  will  be  given  to  the  contractor,  and  if  he  does  not  forthwith  proceed  in 
the  execution  of  the  works  with  the  expedition  required,  or  does  not  supply  the 
proper  and  necessary  materials,  or  amend  or  renew  the  work  complained  of,  and 
thenceforth  proceed  with  the  execution  of  the  works  in  a  manner  satisfactory  to 
the  engineer,  the  board  or  the  engineer  shall  have  full  power,  upon  giving  seven 
days^  notice  in  writing,  to  prohibit  and  prevent  the  contractor  from  further  exe- 
cuting the  whole  or  any  part  of  the  works,  and  thereupon  to  employ  workmen 
and  others  to  execute,  complete,  and  uphold  the  same,  or  to  enter  into  a  contract 
or  contracts  with  any  person  or  persons  to  execute,  complete,  and  perform  the 
same  at  or  for  such  price  or  prices  as  may  be  agreed  on  between  the  board  and 
such  person  or  persons.  And  in  case  any  sum  or  sums  of  money  which  may  be 
due  to  the  contractor  by  the  board,  or  which  may  be  retained  by  the  board  as 
herein  mentioned,  being  insufficient  for  defraying  the  cost  and  expense  of  execut- 
ing, completing,  and  upholding  the  works,  upon  which  such  other  person  or 
persons  shall  be  employed,  or  in  respect  of  which  any  such  contract  or  contracts 
shall  be  made,  and  also  to  meet  and  discharge  the  liabilities  which  shall  have 
been  or  may  be  thereafter  incurred  under  this  contract  by  the  contractor, 
or  *  in  case  of  the  board  or  others  to  whom  the  board  may  be  legally  *  789 
responsible  sustaining  any  loss,  damage,  or  injury  from  the  works  not  being 
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completed  within  the  time  agreed  on»  or  otherwise  from  the  non-fulfilment  of 
this  contract  on  the  part  of  the  contractor,  then  the  contractor  shall  fiil]y*com- 
pensate  the  board  or  the  person  or  persons  so  receiving  or  sustaining  loss  or 
damage  for  the  loss,  damage,  or  injury  so  sustained,  or  well  and  effeciuallj 
indemnify  the  board  against  all  sach  loss,  damage,  or  injury ;  and  in  the  event 
of  the  board  giving  such  notice  to  the  contractor,  then  they  shall  have  the  power 
if  they  think  fit  by  themselves,  their  agents,  servants,  or  other  persons  author- 
ized by  them  to  take  possession  of  and  hold  all  or  any  part  of  the  said  temporary 
buildings  or  erections,  wagons,  horses,  tools,  implements,  plant,  and  materials 
which  shall  have  been  provided  by  the  contractor,  which  may  then  be  in  or  upon 
or  near  to  the  site  or  sites  or  intended  site  or  sites  of  the  said  works,  and  to 
keep,  use,  and  employ  the  same  in  and  for  the  further  execution  of  the  works  or 
any  part  thereof  until  the  completion  of  the  said  works,  or  for  any  less  period 
as  the  board  may  think  fit,  without  the  board  being  bound  to  make  any  com* 
pensation  to  the  contractor  for  such  use  or  employment  thereof,  or  for  the  wear 
or  tear  or  destruction  or  consumption ;  but  when  the  said  works  shall  have  been 
completed,  or  sooner  if  the  board  shall  think  fit,  the  board  shall  return  to  the 
contractor,  or  allow  him  to  take  possession  of  and  remove  and  deal  with  as  he 
may  think  fit,  such  or  such  part  or  parts  of  the  said  temporary  buildings  or 
erections,  wagons,  horses,  tools,  implements,  plant,  and  materials  as  shall  not 
have  been  so  used,  employed,  or  consumed,  and  may  remain  in  existence,  or  the 
same  or  any  part  thereof  may  be  sold  by  the  board,  the  board  retaining  the  pro- 
ceeds of  sale  until  the  final  settlement  between  the  board  and  the  contractor  in 
respect  of  the  matters  and  works  executed  and  left  unexecuted  by  him  under  his 
contract,  with  full  liberty  for  the  board  to  apply  such  proceeds  in  payment  of 
any  sum  of  money  which  may  be  due  to  them  from  the  contractor  under  this 

contract. 

«*  20.  Brickwork,  &q. 

**  In  measuring  the  brickwork  it  is  to  be  understood  that  work  one-half  a  brick 
thick  is  to  be  reckoned  as  four  and  a  half  inches,  one  brick  thick  as  nine  inches, 
one  brick  and  a  half  thick  as  one  foot  one  and  a  half  inches,  two  bricks  thick  as 
eighteen  inches,  and  so  on.  The  contractors  will  not  be  allowed  to  use  bricks 
which  when  laid  would  make  work  of  less  thickness. 

"23.  MorUr. 

**  The  Portland  cement  mortar  is  to  be  composed  of — 

*'  One  part  of  Portland  cement. 
'•  Two  parts  of  sand. ^^ 

*  740         *  The  drawings  referred  to  in  the  contract  and  specification  showed  for 
part  of  that  portion  of  the  sewer  which  was  to  be  in  tunnelling  a  thickness 
of  nine  inches  of  brickwork. 

When  the  appellant  came  to  that  part  of  the  works,  he  met  with  a  considerable 
quantity  of  water,  especially  where  the  sewer  was  between  high  and  low  water 
mark.  This  was  occasioned,  according  to  the  respondents,  by  the  drainage 
from  the  Downs  to  the  sea.    The  appellant  on  the  other  hand  contended  that  it 
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was  due  to  the  percoladon  of  the  sea-water.  And  he  further  contended  that 
9-inch  brickwork  was  not  thick  enongh  to  keep  out  the  water,  Mr.  Hawkshaw, 
the  engineer  of  the  respondents,  being  on  the  other  hand  of  opinion  that  the 
appellant  was  not  using  pumping  apparatus  adequate  to  the  purpose  of  keeping 
out  the  water.  Mr.  Hawkshaw,  however ,  as  the  specification  enabled  him  to  do, 
ordered  a  portion  of  the  sewer  near  the  outfall  at  Portobello  to  be  lined  with 
13i  inch  brickwork.  The  work  so  ordered  was  executed  by  and  allowed  to  the 
appellant  as  an  extra,  although  the  order  authorizing  it  was  not  in  writing  as 
was  contemplated  by  the  first  clause  of  the  specification. 

The  appellant,  in  May,  1872,  allowed  the  works  to  come  practically  to  a  stand- 
still. According  to  the  respondents  this  arose  from  the  appellants  want  of 
means.  The  appellant  charged  it  upon  the  physical  impossibility  of  going  on 
with  the  contract  as  it  stood,  in  regard  to  thickness  of  brickwork  and  composi- 
tion of  cement. 

At  all  events,  the  engineer,  after  several  previous  remonstrances  with  the 
appellant  on  his  want  of  vigour  in  proceeding  with  the  works,  gave  him  on  the 
6th  of  June,  1872,  notice  under  the  5th  clause  of  the  specification  that  at  the  end 
of  seven  days  from  the  service  of  the  notice  he  should  remove  him  from  the 
further  execution  of  the  whole  of  the  works ;  giving  him  also  notice  not  to 
remove  any  of  the  temporary  buildings  or  erections,  wagons,  horses,  tools, 
implements,  plant,  and  materials  then  in  or  upon  or  near  to  the  site  or  sites  or 
intended  site  or  sites  of  the  said  works,  but  to  leave  the  same  where  the  same 
respectively  then  were,  in  order  that  the  engineer  might  keep,  use,  and  employ 
the  same  in  or  for  the  further  execution  of  the  works,  or  any  part  thereof,  in 
the  manner  provided  by  the  specification. 

Also,  inasmuch  as  it  had  been  discovered  that  the  appellant  had  already 
removed  some  portion  of  his  materiab  and  plant  from  the  works,  the  respondents 
on  the  same  6th  of  June,  1872,  filed  their  bill  in  the  second  of  the  above-men- 
tioned suits  seeking  an  injunction  to  restrain  the  appellant  from  removing  the 
temporary  buildings,  erections,  wagons,  horses,  tools,  implements,  or 
plant  from  the  works,  *  and  in  this  suit  they  on  the  same  day  obtained  an  *  741 
interim  order,  and  subsequently  on  the  12th  of  June  an  injunction  accord- 
ingly. 

The  order  of  the  12th  of  June  was  made  on  .notice  of  the  motion  for  it  to  the 
appellant,  who,  however,  did  not  appear,  and  this  order  was  one  of  the  orders 
now  under  appeal. 

In  pursuance  of  a  resolution  passed  by  them  on  the  18th  of  June,  1872,  the 
respondents  issued  advertisements  for  new  tenders  to  complete  the  works,  under 
which  the  appellant  himself  tendered  under  an  agreement  on  the  part  of  the 
respondents,  given  at  the  appellant^s  request,  that  his  so  doing  should  be  without 
prejudice  to  any  of  his  rights  whatsoever. 

The  specification  referred  to  in  the  advertisements  was  identical  with  the 
original  specification,  except  that  there  was  added  thereto  a  notice  signed  by  the 
engineer  calling  attention  to  (amongst  other  things)  **  the  increase  in  the  thick- 
ness of  the  brickwork  of  the  sewers  beyond  the  shaft  No.  B*,  which  is  to  be  a 
brick  and  a  half  thick  between  this  shaft  and  the  Penstock  chamber,  instead  of 
one  brick  thick  as  shown  on  contract  drawings,  and  two  bricks  thick  as  shown 
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for  the  whole  distance  between  the  Penstock  chamber  and  the  outfall,"  and 
stipulating  that  the  contractor  must  include  the  increase  in  his  tender. 

The  appellant^B  tender  was  not  accepted,  the  respondents  giving  the  prefer^ 
ence  to  that  of  Messrs.  Aird  &  Son,  which  was  5000^  or  thereabouts  leas  than 
that  of  the  appellant.  The  appellant  thereupon,  through  his  solicitors,  served  a 
notice  upon  Messrs.  Aird  &  Son  requiring  them  not  to  make  use  of  the  appel- 
lant's wagons,  horses,  toob,  implements,  plant,  temporary  buildings,  and  mate- 
rials provided  by  the  appellant  and  placed  upon  the  works  as  contractor,  or  any 
of  them,  or  any  part  thereof,  and  another  notice  upon  the  respondents  requiring 
them  forthwith  to  deliver  up  to  the  appellant  *'  all  and  every  the  wagons,  horses^ 
tools,  implements,  plant,  materials,  and  temporary  buildings  which  have  heat 
provided  by  him  as  the  contractor  for  and  are  now  upon  the  Intercepting  Sewers 
Works  between  CliftonviUe  and  Portobello,  and  which  are  and  are  claimed  by 
the  said  Mr.  Jennings  to  be  his  property,  which  said  plant  and  materials  have 
been  unlawfully  taken  possession  of  and  are  now  retained  by  you." 

No  notice  having  been  taken  of  these  notices,  the  appellant,  on  the  24th  of 
August,  1872,  filed  his  bill  in  the  first  of  the  above-mentioned  suits  against  the 
respondents  as  defendants,  charging  that  it  was  physically  impossible  to  com- 
plete the  sewers  with  9-inch  brickwork  and  cement  compounded  as  in  the 
*742  specification  mentioned;  that  *the  specification  and  contract  drawings 
were  framed  by  the  engineer  under  a  mistake,  and  that  the  contract  was 
entered  into  by  the  appellant  under  a  mistake;  and  further,  that  the  works 
tendered  for  by  Messrs.  Aird  &  Son  were  works  of  a  totally  different  nature 
from  the  works  which  the  appellant  had  agreed  to  construct,  and  praying  (1)  A 
declaration  that  the  appellent's  contract  with  the  respondents  was  void,  and  that 
it  might  be  set  aside  and  delivered  up  to  be  cancelled ;  (2)  An  account  of  the 
appellant's  outlays  in  respect  of  the  works  with  interest ;  (3)  Payment  by  the 
respondents  to  the  appellant  of  the  amount  found  due,  and  delivery  up  to  him 
by  them  of  the  appellant's  materials  and  plant,  or  payment  to  him  by  them  of 
the  value  thereof;  (4)  An  injunction  to  restrain  the  appellants  from  using, 
employing,  dealing  with  or  disposing  of  the  materials  and  plant  on  the  site  of  tlie 
works,  or  authorizing  the  same  to  be  used,  employed,  dealt  with,  or  disposed  of 
under  the  new  contract  with  Messrs.  Aird  &  Son,  or  otherwise  than  to  or  under 
the  direction  of  the  appellant,  and  from  disturbing  or  interfering  with  the  works, 
materials,  and  plant,  except  by  the  direction  of  the  appellant ;  (5)  An  injunc- 
tion to  restrain  the  respondents  from  instituting  any  proceedings  at  law  against 
the  appellant  in  respect  of  the  contract;  (6)  Damages;  (7)  Payment  by  Uie 
appellants  of  all  the  costs  of  the  suit ;  and  (8)  Greneral  relief. 

On  the  28th  of  August,  1872,  the  appellant  moved  in  this  suit  before  the  Vice- 
Chancellor  Sir  Ricuard  Malins  for  an  injunction  in  the  terms  of  the  4th  and 
5th  paragraphs  of  the  prayer  of  his  bill. 

His  Honor  in  giving  judgment  on  this  motion  remarked  upon  the  conflicting 
nature  of  the  evidence,  but  thought  that  it  was  at  least  probable  that  it  was 
want  of  means  which  had  pressed  upon  the  appellant  and  rendered  him  unable 
to  provide  proper  pumping  apparatus ;  and  that  this  again  had  led  to  the  com* 
pltunts  and  negligence  on  the  part  of  the  appellant  which  had  resulted  in  the 
determination  of  his  contract  by  the  respondents.    In  that  determination  the 
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appellant  had  acquiesced  from  May  until  Angost.  Tn  the  meanwhile  a  new  con- 
tract with  Messrs.  Aird  &  Son  had  been  entered  into,  the  possibility  of  which 
was  known  to  the  appellant,  and  which  gave  them  tiie  right  which  the  original 
specification  enabled  the  respondents  to  give  them  of  using  the  appellant*8  plant 
and  materials  for  the  completion  of  their  contract.  The  appellant  sought  an 
injunction  to  restrain  the  exercise  of  this  right.  To  grant  the  injunction  would 
probably  delay  the  completion  of  the  work  and  render  the  materials  and  plant 
of  little  value  to  the  respondents.  If  the  injunction  were  refused,  the  Court 
could  still,  at  the  hearing  of  the  cause,  do  what  was  just  and  award  the  appellant 
damages  if  he  were  entitled  to  them.  And  His  Honor  thought  the  injunc- 
tion ought  to  be  refused.  His  Honor  added,  that  the  present  *  bill  was  *  743 
founded  on  the  ground  of  mutual  mistake.  The  fact  was  not  made  out, 
and  it  was  denied  on  the  part  of  the  respondents ;  but,  true  or  not,  it  was  a 
novel  equity  in  connection  with  such  a  case.  His  Honor  directed  the  costs  of 
both  parties  to  be  costs  in  the  cause,  the  respondents  not  pressing  for  costs. 

This  was  the  other  of  the  orders  now  under  appeal ;  notice  of  appeal  as  to 
both  having  been  given  on  the  Sd  of  September,  1872. 

There  was  no  evidence  either  on  the  hearing  before  the  Vice-ChanceUor  or 
on  the  appeal  as  to  the  value  of  the  appellant^s  plant  and  materials,  although  the 
appellant,  in  an  affidavit  filed  by  him  on  the  appeal  (but  which  the  respondents 
idleged  that  they  had  had  no  opportunity  of  answering),  deposed  to  their  exist- 
ence, and — as  to  materials  —  with  some  particularity ;  and  he  further  deposed — 
with  a  view  to  the  contention  raised  on  his  behalf  on  the  appeal,  that  the  respon- 
dents should  bring  a  sum  of  money  into  Court  as  a  security  for  the  value  of  this 
plant  and  these  materials — that  he  believed  that  the  respondents  had  raised 
85,000/.  out  of  the  120,0002.  they  were  authorized  to  borrow ;  that  their  new 
contract  with  Messrs.  Aird  &  Son  was  for  68,4722.,  or  thereabouts,  besides 
29,0002.  which  he  alleged  to  be  the  value  of  the  work  already  done  by  himself, 
and  that  he  believed  that  this  sum  would  be  largely  exceeded ;  that  he  believed 
that  the  desire  of  the  respondents  to  confiscate  this  contract  arose  from  their 
apprehension  that  their  borrowing  powers  would  not  suffice  for  the  completion 
of  the  works,  and  that,  unless  the  Court  at  once  interposed,  he  would  be  remedi- 
less by  reason  (among  other  things)  of  the  deficiency  in  funds  of  the  board. 

Mr.  Cole  and  Mr.  Joseph  M,  Solomon  appeared  for  the  appellant,  and 

Mr.  Eorton  Smithy  for  the  respondents.    He  was  not,  however,  called  upon. 

The  remaining  facts  in  the  case,  so  far  as  they  are  material,  the  nature  of  the 
evidence,  and  the  scope  of  the  arguments  on  the  part  of  the  appellant,  sufficiently 
appear  from  the  Lord  Chancellor's  judgment. 

Banger  v.  The  Great  Western  Railway  Company  (a)  was  referred  to. 

*  Thb  Lord  Chancsllob.  —  This  proceeding  seems  to  me  to  be  alto*    *  744 
gether  mistaken,  and  so  little  reason  have  I  for  thinking  that  a  bill  of  this 
kind  can  succeed  on  the  footing  on  which  it  is  placed,  that  I  do  not  think  I  ought 
to  interfere  by  way  of  injunction. 

(a)  6  H.  L.  Cas.  72. 
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I  agree  with  the  learned  yice-Chancellor  in  saying  that  there  is  a  misconcep- 
tion in  supposing  that  there  is  a  mistake  in  the  contract,  or  that  it  can  be  set 
aside  on  that  ground.     There  is  no  mistake  at  all. 

The  contract  is  one  for  the  execation  of  a  certain  quantity  of  works  in  a  given 
manner.  It  was  thought  by  both  sides  that  the  nine  inches  thick  of  brickwork 
would  in  this  particular  place  be  sufficient.  But  in  works  of  thia  description  it 
is  impossible  to  be  sure.  With  the  most  accurate  borings  and  painstaking  to 
ascertain  all  that  can  be  ascertained,  it  is  impossible  to  be  sure  that  the  work  as 
originally  laid  out  will  be  executed  exactly  in  the  way  proposed.  During  the 
argument  I  gave  the  illustration  of  a  cutting,  —  an  embankment  would  be  the 
same  thing.  There  may  be  slips,  where  there  is  clay  or  any  material  likely  to 
slip.  Common  prudence  therefore  imports  into  the  contract  a  condition  that  the 
works  shall  be  of  the  dimensions  specified  in  the  contract,  or  such  other  dimen- 
sions as  the  engineer  shall  specify.  And  that  is  the  true  reading  of  the  contract 
in  the  present  case.  It  is  a  misconception  to  say,  that  when  the  engineer  altera 
the  original  details,  it  is  an  alteration  in  the  contract.  The  engineer,  if  he  thinks 
nine  inches  are  not  enough,  may  certify  eighteen,  and  the  contractor  is  to  execate 
at  nine  inches  or  so  much  more  as  the  engineer  shall  certify.  That  is  the  whole 
contract,  and  there  is  no  mistake  made  by  anybody  about  it. 

When  the  case  was  first  opened,  I  supposed  that  it  might  turn  out  to  be  of  a 
description,  not  at  all  uncommon  or  undealt  with  either  at  law  or  in  equitj ; 
namely,  that  the  contractor  had  entered  into  a  very  severe  contract  by  which  he 
could  not  be  paid  for  any  work  unless  it  was  certified  by  the  engineer  in  writing ; 
and  that  the  engineer,  being  a  member  of  the  company  or  of  the  board,  or  from 
sheer  perversity,  declined  to  certify. 

The  case,  however,  has  not  been  put  upon  that  footing,  but  it  is  said  that,  if 
the  engineer  will  not  certify  for  an  increase  of  thickness  in  the  brickwork  and  an 
alteration  in  the  composition  of  the  cement,  the  contract  is  rendered  impossible 
of  performance.  It  is  admitted  that  there  is  no  perversity  on  the  part  of  Mr. 
Hawkshaw,  —  an  imputation,  indeed,  which,  if  made,  his  character  would  be 
sufficient  to  repel.  However,  so  far  from  a  charge  of  perversity  being 
*  745  brought  against  *  him,  it  is  said  that  he  has  tried  experiments  with  the 
result  that  nine  inches  of  thickness  will  not  do,  whilst  a  thickness  of  eigh- 
teen inches  does  perfectly  well,  and  one  of  thirteen  and  a  half  does  not  do  so 
well,  although  it  does  better  than  the  thickness  of  nine  inches,  which  is  a  failure. 
It  is  then  said  that  Mr.  Hawkshaw  has  said  that  he  will  see  justice  done  to  the 
contractor,  and  see  him  paid  for  the  past,  and  attend  to  it,  and  get  the  board  to 
come  to  some  arrangement,  but  that  nothing  has  in  fact  been  done. 

I  may  again  remark,  in  passing,  that  the  case  so  made  has  nothing  to  do  with 
mistake.  The  contract  itself  provides  for  the  possibility  of  its  being  incapably 
of  completion  according  to  the  original  ideas  by  giving  the  engineer  power  to 
certify  for  an  alteration  in  cases  where,  in  his  judgment,  the  original  ideas  are 
advantageously  susceptible  of  modification. 

It  is  possible  to  conceive  that  a  case,  which  again,  however,  is  not  the  case 
now  made  before  me,  and  which  indeed  could  not  be  made  in  the  present  frame 
of  the  suit,  might  succeed,  —  I  mean  a  case  of  this  nature ;  namely,  that  the  plain- 
tiff was  and  had  been  ready  and  willing  to  do  the  work  in  any  possible  way  under 
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the  contract,  bat  could  not  go  on  because  the  engineer  would  not  certify  for  any 
possible  way  of  its  performance,  and  then  that  the  board,  taking  advantage  of 
the  engineer's  not  certifying,  said,  '*  Our  engineer  shall  not  certify  for  you  to  do 
it  in  a  reasonable  manner,  because  if  he  do  so  we  shall  have  to  pay  you  at  the 
scheduled  prices,  but  we  will  advertise  to  see  if  we  cannot  get  the  works  done  by 
other  parties  in  a  cheaper  manner  than  that  in  which  you  have  undertaken  to  do 
it  by  your  contract/*  A  case  of  that  nature  might  perhaps  be  made  amounting 
to  what  the  Court  might  consider  as  a  fraud  on  the  contract,  and  a  design  to 
escape  from  its  obligations  by  telling  the  engineer  not  to  certify,  and  then  by 
the  employers,  when  that  is  done  and  the  contractor  is  forced  to  throw  up  the 
contract,  advertising  for  other  tenders  to  see  if  the  works  can  be  executed  more 
cheaply  than  they  could  have  been  under  the  contract. 

But,  as  I  have  said,  the  present  is  not  that  case.  What  is  tlie  position  of 
things  here  P  The  plaintiff  had  a  good  deal  of  talk  with  Mr.  Hawkshaw.  It 
appears  on  the  evidence  that  Mr.  Hawkshaw,  so  far  from  being  unwilling  to  do 
what  is  right  and  just,  was  willing  to  certify  for  a  greater  amount  than  the  con- 
tract contemplated,  and  to  speak  to  the  board  and  induce  them  to  accede  to  his 
increased  certificates,  and  that  he  was  willing  to  consider  the  matter  further. 
But  it  also  appears  that  Mr.  Hawkshaw  complained  of  the  plaintiff  not  going  on 
with  the  work  with  proper  expedition.  This  was  in  May ;  and  assuming 
(although  it  is  not  admitted  on  the  part  of  the  *  board)  that  the  plaintiff  *  746 
thereupon  raised  the  case  as  to  the  physical  impossibility  of  going  on  with 
the  contract  as  it  stood,  the  nine-inch  brickwork  and  the  composition  of  the 
cement  remaining  unaltered,  still  he  allowed  the  board  in  June  to  take  the 
initiative.  On  the  6th  of  that  month  they  file  their  bill  to  prevent  him  removing 
his  materials  and  horses  from  the  works.  They  get  an  interim  order  ex  parte  ; 
that  order  is,  on  the  12th,  made  absolute,  they  having  served  a  notice  on  the 
6th,  telling  him  that  if  he  did  not  go  on  with  the  works  they  should,  at  the  end 
of  the  seven  days,  consider  the  contract  at  an  end. 

I  asked  over  and  over  again  during  the  argument  for  some  evidence  of  the 
plaintiff  having  put  himself  in  the  right  in  the  only  way  in  which,  as  I  conceive, 
he  could  have  put  himself  in  the  right.  He  had  received  a  notice,  that  on  the  13th 
of  June  the  board  would  proceed  to  treat  the  whole  thing  as  determined.  On 
the  12th  of  June,  before  the  expiration  of  that  notice,  he  was  enjoined  by  the  Court 
from  removing  his  materials,  and  he  did  not  think  it  necessaxy  to  appear  upon 
the  motion.  The  board  determined  the  contract,  because  the  plaintiff  did  not 
go  on  with  the  works  with  proper  expedition.  He  says  that  the  board  took 
possession  of  the  works  on  the  5th.  There  is  some  dispute  about  that ;  but  if 
they  did,  there  was  the  more  reason  why  he  should  bestir  himself,  and  that  very 
quickly.  But  he  did  not  bestir  himself  at  all.  The  only  course  which,  as  I 
conceive,  he  could  have  taken  to  set  himself  right,  would  have  been  to  say  to  the 
board,  who  were  about  to  dispossess  him  of  the  works  at  the  same  time  that  they 
were  endeavouring  to  force  him  to  perform  an  impossibility,  that  he  would  apply 
for  an  injunction  to  restrain  them  from  ousting  him  from  the  works  or  taking 
possession  of  his  plant.  But  he  did  nothing  of  the  kind.  He  was  informed  that 
they  were  about  to  advertise  for  tenders ;  he  knew  that  they  had  got  possession 
of  the  works,  and  that  they  had  tied  up  his  hands  from  removing  any  thing  from 
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the  works ;  and  with  all  that  knowledge  he  took  the  oonne  of  tendering  withont 
prejudice,  but  he  did  not  take  the  precaution  which  was  absolutely  neeessary ; 
namely,  that  of  putting  a  bill  on  the  file,  and  writing  to  the  board  saying,  **  My 
bill  is  on  the  file.  The  tender  may  be  accepted,  but  I  reserre  my  rights  to  move 
for  an  injunction.** 

Consider  the  position  in  which  his  conduct  has  placed  the  board. 

In  the  first  instance,  I  should  have  expected  to  find  him,  on  being  served 

with  the  notice  of  the  6th  of  June  (for  he  was  then  in  the  hands  of  his  solicitors), 

saying  to  the  board,  '*  You  are  not  entitled  to  put  an  end  to  the  contract.     I 

only  refused  to  go  on  with  the  works  because  your  engineer  will  not  certify  what 

he  is  bound  to  certify ;  namely,  that  this  particular  brickwork  must  be  of  a 

*  747    certain  thickness.    I  am  ready  *  to  go  on,  but  until  he  does  that  I  cannot ; 

and  until  he  does,  the  contract  is  unreasonable  and  vexatious,  and  I  shall 
take  proceedings  in  equity  and  prevent  you  from  taking  the  course  you  are  now 
taking,  because,  in  fact,  the  works  cannot  be  finished.**  Had  he  done  this,  how 
would  his  case  have  been  strengthened  ?  When  the  board  began  advertising  for 
tenders,  he  would  have  said,  '*  There  is  no  need  for  a  tender.  The  work  can  be 
done  perfectly  well  if  your  engineer  will  make  a  proper  certificate.**  Still  more, 
when  the  advertisements  came  out  proposing  for  the  tender  that  the  work  should 
be  done  at  this  augmented  thickness  as  regards  the  bricks,  I  should  have  expected 
to  find  him  saying,  not  **  Let  me  tender  without  prejudice,**  but  **  Let  me  tell 
you,  as  you  are  doing  the  only  reasonable  thing  yon  ought  to  have  done  long 
ago,  if  you  had  offered  me  what  you  are  offering  to  the  general  public ;  namely, 
that  the  work  should  be  done  by  telling  your  engineer  to  certify  that  as  the 
proper  amount,  I  should  have  done  it.** 

The  matter  is  really  brought  to  this  condition.  The  board  is  in  possession  of 
the  works  since  June,  this  person  not  doing  a  stroke  of  work  since  that  time ; 
his  plant  brought  there  and  ready  for  service.  If  the  defendants  are  right — as 
I  think  there  is  strong  reason  for  saying  at  present,  in  the  absence  of  any  appli- 
cation resting  on  the  want  of  certificates  of  the  engineer,  that  they  are — in 
saying,  "Here  is  a  man  who  does  not  execute  the  works,  and  leaves  us  to  take 
possession  of  the  plant :  we  must  go  on  with  the  works  under  the  contract :  we 
have  a  perfect  right  to  use  that  plant  for  the  works  of  the  contract,  and  we  shall 
do  so  in  pursuance  of  the  engagement  entered  into  between  our  contractor  and 
ourselves ;  and,  our  engineer  telling  us  that  the  brickwork  in  this  particular  place 
will  have  to  be  augmented,  we  shall  augment  it  as  much  as  we  think  fit,  our  con- 
tract giving  us  perfect  liberty  so  to  do,  and  we  shall  be  using  the  plant  for  the 
identical  contract  entered  into ;  **  then  it  is  idle  to  contend  that  the  contract 
ceases  to  be  the  original  contract,  because  the  engineer  does  that  which  he  does 
under  the  contract,  by  virtue  of  the  contract ;  namely,  certify  tbat  he  means  to 
have  the  work  done  in  this  way  and  not  in  that  way.  That  is  the  power  con- 
fided to  him,  and  in  finishing  the  work  he  has  a  right  to  the  materials. 

Then  I  am  asked  to  discharge  the  order  of  the 'Master  of  the  Rolls. 

I  must  say  that  it  is  late  to  do  that,  the  order  having  been  made  so  long  ago 
as  June  last.  I  do  not  think  that  the  subsequent  proceedings  as  to  the  non- 
prejudice  from  his  tendering  for  the  new  contract  affect  the  question  whether  the 
contractor  ought  not  to  have  got  rid  of  the  order.    But  suppose  that  they  did^ 
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still,  after  contracts  are  entered  into  and  tenders  are  made  by  others  upon 
the  faith  of  having  the  *  available  means  of  the  board  at  their  disposal,  *  748 
can  I  take  away  those  available  means  and  leave  the  board  and  the  new 
contractors  in  a  condition  out  of  which  I  do  not  see  how  I  am  to  extricate  them, 
except  at  an  expenditure  of  a  large  sum  of  money,  for  repayment  of  which  they 
would  have  to  rely  upon  the  plaintiff  and  his  sureties  P  Whereas,  on  the  other 
side,  all  that  will  happen  is  this ;  namely,  that  if  the  plaintiff  can  succeed  on  his 
bill,  which  does  seem  to  me  very  problematical  indeed,  he  will  have  at  the  hear- 
ing an  order  for  payment  of  the  money. 

I  see  no  reason  for  putting  the  defendants  on  terms  to  give  any  security.  It 
is  like  an  ordinary  money  demand  made  in  a  suit,  in  which  it  is  not  customary 
to  direct  that  the  parties  against  whom  the  money  is  demanded,  and  who  may  be 
ultimately  liable,  shall  give  security  for  the  payment  of  the  demand  (a). 

I  think,  regard  being  had  to  the  whole  course  of  the  suit,  to  the  pleadings 
and  to  the  condition  in  which  the  case  stands,  that  the  only  thing  to  be  done  is 
what  the  y ice-Chancellor  ha»  done;  viz.,  to  make  no  order  upon  the  motion, 
but  to  make  the  costs  costs  in  the  cause.  It  is  not  unreasonable  to  make  the 
costs  costs  in  the  cause,  because  tiltimately,  should  any  thing  come  of  it,  some- 
thing may  be  said  about  the  matter  having  been  one  in  which  the  plaintiff  was 
justified  in  making  some  application  to  the  Court.  I  do  not  entertain  any  such 
opinion  of  the  case,  and  I  should  not  have  been  surprised  had  the  Yice-Chan- 
cellor  refused  the  order  with  costs.  However,  that  is  the  order,  and  I  think  it 
is  a  reasonable  order. 

This  appeal  must  be  dismissed  with  costs. 

(a)  See  Nerot  v,  Bumand,  2  Buss.  56. 
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•  749     *In  the  Matter  of  The  COMPANIES  ACT,  1862, 

AND 

In  the  Matter  of  The  LIFE  ASSOCIATION  OF  ENGLAND 

(LIMITED). 

THOMSON'S  CASE. 

1865.    July  6,  7.    Before  the  Lords  Justices. 

Upon  the  formation  of  a  company  under  the  Companies  Act,  1862,  a  person 
desirous  of  being  appointed  one  of  its  local  secretaries  and  agents  formally 
applied  for  shares.  The  payments  on  application  and  allotment  were,  by 
agreement  between  himself  and  the  company,  to  be  set  off  against  his  salary 
and  commission,  and  no  deposit  was  ever  paid  by  the  applicant  upon  the 
shares  for  which  he  applied.  The  company,  to  the  knowledge  of  the  appli- 
cant, allotted  him  the  shares  applied  for,  and  registered  him  as  the  holder  of 
them,  not,  however,  appropriating  to  him  any  particular  shares,  but  only  the 
amount  which  he  had  agreed  to  take.  On  the  company  being  afterwards 
wound  up  voluntarily,  it  was  held^  that  the  applicant  was  rightly  placed  upon 
the  list  of  contributories  in  respect  of  the  shares  applied  for,  and  that  the 
case  was  unaffected  by  a  cancellation  affected  to  be  made  by  the  company  of 
an  agreement  between  themselves  and  him  for  his  employment  as  local  secre- 
tary and  agent,  which  had  been  in  part  performed,  and  the  obligations 
imposed  by  which  on  the  company  and  the  applicant  respectively  were  not 
dependent  the  one  upon  the  other. 

BesVs  Case  (2  De  G.,  J.  &  Sm.  650)  distinguished. 

This  was  an  appeal  motion  by  the  liquidators  of  the  Life  Asso- 
ciation of  England  (Limited),  a  company  formed  and  being  wound 
up  voluntarily  under  the  Companies  Act,  1862,  seeking  the  reversal 
of  an  order  made  by  the  Master  of  the  Rolls  upon  an  adjourned 
summons  in  the  winding  up,  directing  the  removal  of  the  name  of 
the  respondent  John  Thomson  from  the  list  of  contributories. 

The  respondent  had  upon  the  formation  of  the  company  been 
desirous  of  being  appointed  one  of  its  local  secretaries  and  agents, 
and,  with  the  futherance  of  this  object  in  view,  had  written  to  the 
secretary ;  and  inasmuch  as  the  company  required  its  local  secre- 
taries and  agents  to  be  shareholders,  the  respondent  in  his  letter 
to  the  secretary  had  expressed  his  willingness  to  take  twenty 
shares  himself,  and  to  oblige  himself  to  place  eighty  other  shares 
among  his  friends  within  a  given  time. 

[674] 


Thomson's  case.  •  750 

*  He  subsequently,  on  the  4th  of  September,  186S,  filled  •  750 
up,  signed,  and  forwarded  one  of  the  printed  forms  issued  by 
the  company  of  application  to  the  directors  for  an  allotment  of 
shares.  In  this  he  applied  for  twenty  shares  ;  stated  that  he  had 
paid  10/.  to  the  company's  bankers  (that  being  the  amount  of  58. 
on  application  and  a  like  sum  on  allotment) ;  agreed,  in  considera- 
tion of  such  allotment,  or  any  less  number  of  shares  the  directors 
might  appropriate  to  him,  to  pay  the  calls  thereon ;  and  undertook 
to  execute  the  articles  of  association  when  required. 

In  reply  to  this  application,  the  secretary  wrote  to  inquire  to 
what  bankers  the  lOL  in  it  expressed  to  have  been  paid  had  in 
fact  been  paid,  adding,  ^^  Or  did  you  forget  to  omit  these  words, 
as  with  agents  and  secretaries,  if  they  so  prefer,  we  are  satisfied 
to  let  their  shares  be  paid  out  of  commission.  But  if  you  have 
paid,  it,  say  to  what  bank,  and  we  shall,  when  advised,  make  out 
your  allotment." 

The  respondent  had  not,  in  fact,  paid  the  money,,  and,  in  reply 
to  the  secretaiy's  inquiries,  stated  that  he  meant  that  it  should  be 
set  off  against  his  salary  and  commission. 

By  an  agreement  dated  the  18th  of  September,  1863,  and  made 
between  the  company  of  the  one  part  and  the  respondent  of  the 
other  part,  the  respondent  was  appointed  one  of  the  company's 
local  secretaries  and  agents,  and  the  company  bound  itself  to  pay 
him  a  certain  salary  and  certain  percentages  on  business  intro- 
duced through  him  or  transacted  in  his  district,  the  company,  in 
case  of  need,  making  up  the  percentages  to  a  minimum  of  75Z.  a 
year ;  and  the  respondent  bound  himself  to  take  twenty 
shares  in  the  company,  and  within  *  twelve  months  from  *  751 
the  date  of  the  agreement,  to  place  eighty  additional  shares 
amongst  his  friends. 

On  the  following  day  the  respondent  was,  in  reply  to  an  applica- 
tion on  his  part,  informed  that  the  scrip  for  his  shares  would  be 
sent  to  him  as  soon  as'his  commissions  amounted  to  sufficient  to 
cover  tlie  deposit  and  allotment ;  viz.,  108.  per  share. 

On  the  7th  of  November,  1868,  the  secretary  of  the  company 
wrote  to  the  respondent,  expressing  the  dissatisfaction  of  the 
board  of  directors  with  ''  the  almost  entire  absence  of  results  of  " 
the  respondent's  '^  appointment,  and  the  consequently  unsatisfac- 
tory nature  of  the  arrangement,"  and  notifying  him  that  unless  a 
very  marked  change  should  occur  previously,  the  minimum  guar- 
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anteed  commission  or  salary  allowed  to  him  by  virtue  of  the  exist- 
ing agreement  would  be  discontinued  at  the  end  of  the  current 
month.  And  on  the  80th  of  Novembery  1863,  the  direetors  noti- 
fied the  respondent  that  his  engagement  was  at  an  end  as  from 
that  date. 

The  appellant,  by  a  letter  of  the  next  day,  declined  to  accept  the 
notification  of  the  board,  and  referred  them  to  the  agreement  in 
all  its  provisions.  Some  correspondence  then  took  place  between 
the  parties,  which,  however,  was  made  without  prejudice  and  came 
to  nothing.  *  Ultimately,  on  the  9th  of  February,  1864,  the  secre- 
tary of  the  company  wrote  a  letter  to  the  appellant  containing  the 
following  passages :  — 

'^  In  accordance  with  the  application  made  by  you  under  date  of 
the  4th  September  last,  your  name  has  been  entered  and  appears 
in  our  register  of  members  as  the  holder  of  twenty  shares  taken 
by  you  as  a  qualification  for  the  post  of  our  agent  at  Berwick ; 

but  as  you  have  not  yet  applied  any  commission  or  other 
*  752    *  money  as  a  payment  upon  such  holding  in  the  capital  of 

this  association,  we  have  not  hitherto  issued  your  certificate 
in  respect  thereof.  It  is  desirable  that  no  further  delay  should 
occur  in  doing  this,  to  prevent  a  continuance  of  the  present  con- 
fusion in  our  books ;  and  in  order  that  we  may  now  send  you  the 
document  referred  to  at  once,  I  shall  be  glad  if  you  will  arrange 
to  make  proformd  some  payment  of  a  merely  nominal  amount  per 
share,  and  we  will  then  have  the  certificate  signed  and  forwarded 
to  you.  The  whole  amount  paid  on  the  shares  now  issued  is  \L 
IO9.  each.  We  do  not  require,  however,  that  you  should  pay  up 
this  sum  in  full  at  once,  but  I  shall  be  obliged  if  you  will  let  me 
hear  from  you,  at  your  earliest  convenience,  what  sum  you  will  be 
prepared  to  remit  on  this  account,  so  that  we  may  be  enabled  to 
arrange  the  matter  finally." 

The  appellant,  however,  made'no  payment  on  account  as  required 
by  this  letter,  and  he  never  received  his  scrip. 

It  appeared  that  although  his  name  was  entered  in  the  register 
as  the  holder  of  twenty  shares,  no  specifically  numbered  shares 
were  mentioned  as  belonging  to  him. 

On  the  28d  of  May,  1864,  a  resolution  was  come  to  for  the  vol- 
untary winding  up  of  the  company,  and  in  the  winding  up  the 
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respondent's  name  was  placed  on  the  list  of  contributories  for 
twenty  shares,  and  a  call  was  made  upon  him  in  respect  thereof. 

The  appellant  took  out  a  summons  for  the  removal  of  his  name 
from  the  list,  the  hearing  of  which  was  adjourned  into  Court;  and 
the  Master  of  the  Bolls  being  of  opinion  that  there  was 
not  a  sufficient  contract  between  the  parties,  *and  that    *753 
such  contract  as  there  had  been  had  been  cancelled,  made 
the  order  sought. 

This  was  the  order  under  appeal.    * 

Mr.  Selwyn  and  Mr.  W.  B.  Ellis  appeared  for  the  appellant ; 
and 

Mr.  DickiTison,  for  the  respondent. 

Reference  was  made  to  Sanderson^s  Ca%e^  (a)  Cookney*B  Case^  (6) 
Felgate'B  Case^  (c)  Besfs  Casej  (d)  Bloxam^a  Case,  (e)  The  Com- 
panies Act,  1862.  (^) 

The  Lord  Justice  Enight  Bruce  said  that  his  judgment,  arrived 
at  not  without  some  fluctuation  of  opinion,  was  that  the  present  case 
materially  differed  from  BesVs  Case.  ((2)  Here  there  existed  as 
facts  an  application  for  shares  upon  the  part  of  the  respondent,  an 
accession  to  that  application  on  the  part  of  the  company,  and  an 
entry  of  the  respondent's  name  upon  the  register  of  members.  In 
fact,  the  transaction  between  the  parties  seemed  to  be  as  complete 
upon  both  sides  as  it  was  in  Coohney^s  Case.  (J>)  The  questions 
before  the  Court  were  not  questions  of  account  between  the  parties, 
but  questions  of  fact,  whether  or  not  the  respondent's  liability  on 
the  shares  in  question  had  accrued,  and,  if  so,  whether  it  had 
been  discharged ;  and  upon  the  evidence  those  questions  must  be 
decided  against  the  respondent,  and  his  name  must,  without  prej- 
udice to  any  pecuniary  demand  by  either  party  against  the  other, 
be  restored  to  the  list.  In  his  Lordship's  view,  the  cancellation 
which  it  was  stated  the  company  had  affected  to  make  of 
the  *  agreement  between  the  respondent  and  themselves,  *764' 
even  assuming  that  that  agreement  could  have  been  validly 

(a)  3  De  G.  &  Sm.  66.  (cQ  2  De  G.,  J.  &  S.  650. 

{b)  8  De  G.  &  J/170.  (c)   Supra,  p.  447. 

(c)  2  De  G.,  J.  &  S.  456.  {g)  Sects.  25,  37. 
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cancelled  by  the  company  alone,  would  have  had  no  efTect  upon 
the  consequences  of  the  application  for  shares,  or  the  grant  of  them, 
or  the  consequent  registration  of  the  respondent's  name. 

The  Lord  Justice  Turner  said  that  his  judgment  was  the  same. 

The  first  question  was,  whether  or  not  there  had  been  an  agree- 
ment on  the  part  of  the  respondent  that  he  would,  and  on  the  part 
of  the  company  that  he  sliould,  become  a  member  of  the  company 
as  the  holder  of  twenty  shares.  The  respondent  denied  the  exist- 
ence on  the  part  of  the  company  of  any  such  agreement  which  he 
could  enforce  as  against  them,  and  relied  upon  Besfs  Case,  (a) 
But  that  case  was  not  an  authority  in  his  favour ;  for  there  there  was 
an  offer  indeed  to  take  shares,  and  a  payment  of  a  deposit  upon  them, 
evidencing  still  further  the  applicant's  willingness  to  accept  shares 
if  they  should  be  allotted  to  him ;  but  nothing  on  the  part  of  the 
company,  beyond  the  mere  omission  to  return  the  deposit,  which 
was  not  sufficient  evidence  of  any  intention  on  their  part  to  allot, 
to  signify  their  acceptance  of,  or  their  assent  to,  the  offer ;  whilst 
here  the  company  had  actually  made  an  allotment  to  the  respon- 
dent, and  entered  his  name  in  the  register  of  members :  even  if  it 
would  not  have  been  sufficient  to  estop  them  from  refusing  to  make 
an  allotment,  had  none  in  fact  been  made,  to  say  that  they  had 
entered  into  an  agreement  with  the  respondent  for  his  salary  and 
commission  being  set  off  against  the  sums  payable  by  him  in 
respect  of  the  shares  for  which  he  had  applied.  The  facts  of  the 
case,  therefore,  were,  on  the  first  question,  against  the  respon- 
dent. 
*  755  *  But  then  it  was  said  that  there  had  been  a  cancellation 
of  the  agreement  between  the  respondent  and  the  company. 
But  this  could  not  be,  for  it  was  clear  upon  the  evidence  that  that 
agreement  had  been  in  part  performed  on  the  side  of  the  respon- 
dent ;  and  even  apart  from  that,  the  obligations  imposed  by  it  upon 
the  respondent  and  the  company  respectively  were  not  dependent 
the  one  set  upon  the  other. 

.  There  was,  in  fact,  nothing  to  absolve  the  respondent  from  the 
consequences  of  having  entered  into  the  contract  between  himself 
and  the  company  to  take  shares,  and  his  position  was  in  no  way 

(a)  2  De  6.,  J.  &  S.  650. 
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bettered  by  the  fact  of  there  haying  been  no  actual  allotment  to 
him  of  anjr  particular  shares,  (a)  His  name  must  be  replaced  on 
the  list  of  contributories,  leaving  open  any  claim  which  he  might 
have  against  the  company,  and  generally  every  question  of  account 
between  the  parties :  but  the  case  was  not  one  for  costs. 

The  order  as  drawn  up  was  accordingly  expressed  to  be  '^  with- 
out prejudice  to  any  question  of  account  between  the  said  John 
Thomson  and  the  said  company,  or  to*any  right  which  the  said 
John  Thomson  or  the  said  company  may  have  against  each  other 
under  the  agreement  in  the  affidavit  of  the  said  John  Thomson, 
filed  the  11th  day  of  April,  1865,  mentioned."  (6) 


•In  the  Matter  of  The    JOINT-STOCK    COMPANIES    •756 

ACTS,  1856  and  1857 ; 

AND 

In  the  Matter  of  The  MOSELEY  GREEN  COAL  AND  COKE 

COMPANY,  LIMITED. 

BARRETT'S  CASE   (No.  2). 

1864.    November  16,  23.     1865.    March  25.    Before  the  Lord  Chancellor  Lord 

Westbury. 

A  surety  for  a  debt  of  a  joint-stock  company  paid  the  debt  after  the  date  of  an 
order  for  winding  up  the  company  under  the  Joint-stock  Companies  Acts, 
1856  and  1857.  Among  the  securities  for  the  debt  in  the  hands  of  the  cred- 
itor was  a  promissory  note  of  the  company :  Hddt  that  the  surety  was  enti- 
tled to  set  off  against  a  debt  due  from  him  to  the  company  an  equal  amount 
of  the  money  due  from  the  company  on  the  promissory  note. 


1865.    July  22.    Before  the  Lord  Chancellor  Lord  Cranworth. 

A  contributory  of  a  joint-stock  company  (which  was  being  wound  up  under  the 
Acts  of  1856  and  1857),  in  respect  of  shares  purchased  in  his  name  by  another : 


(a)  See  as  to  this  point,  in  addition  to  Cookney^s  Case,  8  De  G.  &  J.  170, 
Ind's  Case,  L.  R.  7  C.  A.  485. 
(5)  Reg.  Lib.  1865,  B.  2125. 

[679] 


*  756  CASES  IN  CHANCEBT. 

Held^  not  entitled  to  set  off  againit  a  demand  of  the  company  the  amoant 
due  from  the  company  upon  its  promiuory  notes  made  in  favour  of  the  person 
who  was  the  real  purchaser  of  the  shares,  and  who  had,  afler  the  date  of  the 
winding-up  order,  indorsed  and  deposited  the  notes  with  the  nominal  pur- 
chaser's solicitors  as  an  indemnity  in  respect  of  his  liability  on  the  shares. 

This  was  an  appeal  by  Osman  Barrett,  who,  under  the  decision 
reported  above  (a)  of  the  Lord  Chancellor,  had  been  settled  as  a 
contributory  of  the  Moseley  Green  Coal  and  Coke  Company,  Lim- 
ited (a  company  which  was  being  wound  up  under  the  above- 
mentioned  Acts  in  the  Court  of  Bankruptcy),  from  the  refusal  of 
Mr.  Commissioner  Goulburn  to  allow  the  appellant  to  set  off 
against  the  amount  of  a  call  of  lOOOZ.  made  against  him  in  the 
winding  up  an  equal  amount  of  a  sum  of  70002.  due  to  the  appel- 
lant upon  the  promissory  note  of  the  company. 

Li  January,  1861,  the  company  had  entered  into  a  contract  for 
the  purchase  of  certain  mines  upon  which  there  was  a  mort- 
*  767    gage  of  7000^    The  appellant  was  •  a  surety  to  the  mort- 
gagee for  the  payment  of  the  mortgage  money.     By  a  deed 
between  the  company  and  the  mortgagor,  who  was  their  vendor, 
the  company  contracted  to  pay  off  the  mortgage  on  May  7th,  1862. 

This  contract  the  company  failed  to  perform,  and  in  consequence 
of  that  failure  the  mortgagee  required  the  company  to  give,  and 
the  company  did,  on  the  dth  of  September,  1862,  with  the  assent 
of  the  appellant  as  surety,  accordingly  give  to  the  mortgagee  their 
promissory  note  for  70002.,  being  the  amount  due  to  him,  payable 
in  March,  1863. 

At  the  date  of  the  winding-up  order  in  October,  1862,  the  mort- 
gagee was  the  hand  fide  holder  of  the  note. 

On  the  23d  of  February,  1868,  the  appellant's  sister  paid  off  the 
mortgage,  and  took  from  the  mortgagee  a  transfer  of  his  security, 
and  at  the  same  time  the  promissory  note  in  question  was  indorsed 
and  delivered  over  to  her.  On  June  13th,  1864,  she  agreed  with 
the  appellant  to  transfer  the  mortgage  security  to  him,  and' at  the 
same  time  to  hand  over  to  him  the  promissory  note,  in  considerar 
tion  of  receiving  from  him  his  own  promissory  note.  This  agree- 
ment having  been  carried  into  effect,  the  appellant  claimed  before 
the  commissioner,  and  now  under  appeal,  credit  for  the  company's 
note  in  his  account  with  them. 

(a)  Page  416. 
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Mr.  Cole  and  Mr.  C.  T.  Swanston  appeared  for  the  appellant ; 
and 

Mr.  Willcock  and  Mr.  Roxburgh^  for  the  official  liquidator,  in 
support  of  the  judgment  of  the  Court  below. 

In  the    course  of   the   argument,    the   Joint    Stock    Compa- 
nies Amendment  Act,  1868  (Stat.  21  A  22  Vict.  c.  60, 
*  §  17),  tlie  provisions  of  which   arc  set  out  below,  (a)    *  768 
—  Sawkins  v.  Whitten^  (6)  Collins  v.  Jozies,  (c)  £x  parte 
Stephens^  (<i)  Marsh  v.  Chambers^  (e)  Dickson  v.  Evans^  (gr)  Ex 
parte  Hale^  (A)  and  Ez  parte  Blagden^  (i)  —  were  referred  to. 

The  Lord  Chancellor  said  that  one  question  was,  whether  the 
agreement  between  the  appellant  and  his  sister  was  a  dealing  and 
transaction  then  for  tlie  first  time  created  and  made,  or  whether 
the  appellant,  in  respect  of  his  antecedent  suretyship  for  the  7000/. 
due  to  the  mortgagee,  was  entitled,  by  paying  off  the  charges,  to 
claim  the  benefit  of  the  possession  of  the  mortgagee's  securities. 

His  Lordship  was  at  present  disposed  to  attribute  the  payment 
made  by  the  appellant  to  his  sister,  the  assignee  of  the  mortgage, 
to  that  liability  to  the  mortgagee  which  the  appellant  had  orig- 
inally contracted  as  a  surety  prior  to  the  date  of  the  winding-up 
order. 

His  position  appeared  to  his  Lordship  to  be  that  of  a  person  who, 
being  surety  to  a  creditor  of  a  company  prior  to  the  order  for 
winding  it  up,  paid  the  debt,  after  that  order  was  made,  in 
respect  of  that  suretyship,  *  and  thereby  became  entitled  to    *  769 
the  benefit  of  the  securities  in  the  hands  of  the  creditor, 

(a)  "  In  fixing  the  amount  payable  by  any  contributory,  in  pursuance  of  the 
Joint-stock  Companies  Acts,  or  any  of  them,  fte  shall  be  debited  with  the  amount 
of  all  debts  due  from  him  to  the  company,  including  the  amount  of  the  call,  and 
shall  be  credited  with  all  sums  due  to  him  from  the  company  on  any  independent 
contract  or  dealing  between  him  and  the  company,  and  the  balance,  aflter  making 
such  debit  and  credit  as  aforesaid,  shall  be  deemed  to  be  the  sum  due/* 

As  to  the  question  of  set-oflf  in  connection  with  limited  companies  under  the 
Companies  Act,  1862,  see  Grlsseirs  Case,  L.  R.  1  C.  A.  528. 

(6)  10  B.  &  C.  217.  {g)  6  T.  R.  57. 

(c)   10  B.  &  C.  777.  (h)  3  Ves.  804. 

Id)  11  Ves.  24.  (0    19  Ves.  465. 

\e)  2  Stra.  1234. 
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among  which  Becurities  there  happened  to  be  a  promissory  note  of 
the  company  validly  and  duly  given ;  and  the  question  was,  whether 
he  was  or  was  not  entitled,  in  respect  of  the  holding  or  the  owner- 
ship of  that  promissory  note,  to  set  it  off  against  a  demand  that 
might  be  made  against  him  by  the  company. 

His  Lordship  at  present  thought  that  the  appellant's  position  in 
this  respect  was  precisely  the  same  as  if  he  had  been  the  holder  of 
the  note  at  the  time  when  the  winding-up  order  was  made ;  and 
if  the  appellant  were  remitted  to  that  position,  his  claim  to  set-off 
was  referrible  to  a  state  of  things  existent  at  the  date  of  the  wind- 
ing-up order,  and  not  to  a  state  of  things  arisen  out  of  any  contract 
or  dealing  which  had  taken  place  subsequently  to  the  winding-up 
order. 

His  Lordship  would  hear  counsel  on  this  one  point  when  they 
had  had  time  to  look  further  into  the  authorities.  He  decided 
now  that  the  contract  was  within  the  power  of  the  company,  and 
that  they  had  power  to  give  the  promissory  note :  the  matter  to 
stand  over  for  a  week,  and  to  be  then  mentioned  again. 

November  23. 

The  matter  was  accordingly  on  this  day  again  mentioned,  and 
the  cases  of  Cottina  v.  Jones  (a)  and  JSx  parte  Stephens  (6)  were 
again  referred  tp :  and  further  reference  was  made  to  Dobsan  v. 
Lockhart.  (c) 

The  Lord  Chancellor  said  that  the  official  liquidator  could  not 
contend  that  if  the  appellant  had  been  the  holder  of  the  note 
•  760  at  the  date  of  the  winding-up  *  order,  he  would  not  have 
been  entitled  to  set  off  its  amount  against  the  company's 
claim  against  him.  It  would  be  an  injurious  thing  under  a  wind- 
ing-up order,  as  it  had  been  held  to  be  an  injurious  thing  in  bank- 
ruptcy, that  a  debtor  to  the  estate  should  be  permitted  subsequently 
to  the  winding-up  order,  or  subsequently  to  a  bankruptcy,  to  pur^ 
chase  up  claims  upon  the  estate  for  the  purpose  of  making  a  case 
of  set-off;  but  the  question  really  was,  whether  there  was  not  a 
substantial  exception  to  that  principle  in  a  case  where,  as  here, 
there  was  an  actual  ownership  of  a  counter-claim,  which,  though 
constituted  subsequently  to    the  winding-up   order,  yet  was  the 

(a)  10  B.  &  C.  777.  (b)  11  Ve».  24.  (c)  6  T.  R.  133. 
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result  of  a  liability  incurred  or  of  a  contract  entered  into  antece- 
dently to  the  bankruptcy  or  the  winding-up  order.  That  distinc- 
tion was  recognized  in  some  of  the  cases  cited,  and  particularly  in 
Collins  v.  Jones,  (a)  Then  came  the  material  question,  did  the 
contract  of  suretyship  entered  into,  as  it  had  been,  by  the  appel- 
lant prior  to  the  date  of  the  winding-up  order,  with  its  attendant 
rights,  give  such  retrospective  operation  to  the  appellant's  posses- 
sion and  ownership  of  the  note  as  to  entitle  him  to  refer  it  to  that 
contract  ?  His  Lordship's  present  impression  was  that  it  did  ;  and 
that,  as  the  appellant  had  got  possession  of  the  note  as  the  legiti- 
mate consequence  of  a  bond  fide  contract  of  suretyship  made  an- 
terior to  the  winding-up  order,  ho  was  a  bond  fide  possessor  of 
the  note,  and  therefore  had  the  right  of  set-oif  against  the  demand 
of  the  company.  His  Lordship  said,  that  if  he  retained  this  im- 
pression, what  he  had  said  must  be  taken  as  the  expression  of  his 
opinion.  If  his  Lordship  changed  his  view  he  would  hear  Mr. 
Cole. 

1865.    March  25. 

On  this  day  the  matter  was  again  mentioned,  and  the 

Lord  Chancellor  said  that  the  impression  which  *  he  had    *  761 

previously*  formed  remained  unchanged,  and  directed  the 

order  to  be  drawn  up. 

July  22. 

Tlie  order  not  having  yet  been  finally  settled,  the  appellant  now, 
in  pursuance  of  leave  granted  for  that  purpose,  moved,  before  the 
Lord  Chancellor  Lord  Cbanworth,  tliat  the  order  made  by  the 
Lord  Chancellor  Lord  Westburt  might  be  varied  by  declaring 
the  appellant  entitled  to  set-off  against  the  1000/.  call  the  principal 
money  due  on  two  other  promissory  notes,  each  for  500/.,  instead 
of  that  due  on  the  promissory  note  for  7000/.,  and  that,  so  far  as 
might  be  necessary  for  that  purpose,  the  appeal  might  be  reheard. 

As  appears  by  a  reference  to 'the  report  of  the  case  in  its  earlier 
stage  above,  (6)  the  appellant  was  a  trustee  of  the  shares  in 
respect  of  which  he  had  been  placed  on  the  list  of  contributories 
for  the  vendor  of  the  mines ;  and  this  gentleman  had,  after  the 
date  of  the  winding-up  order,  deposited  the  notes  now  in  question 
with  the  appellant's  solicitors  to  indemnify  the  appellant  in  respect 
of  his  liability,  if  any,  on  the  shares.    The  notes  were  those  of 

(a)  10  B.  &  C.  777.  (b)  Stq^ra,  p.  416. 
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the  company  given  against  part  of  the  purchase-money  to  the 
vendor.  They  were  both  dated  the  6th  of  March,  1862,  and  were 
made  payable  at  eighteen  and  twenty-four  mouths  after  date 
respectively,  and  they  were  both  indorsed  by  the  vendor  when 
deposited  with  the  appellant's  solicitors. 

Mr.  Cole  and  Mr.  C.  T.  Swan%ton,  for  the  appellant,  contended 
that,  as  the  appellant  held  the  500iL  notes  in  respect  of  a 

•  762   liability  incurred  antecedently  to  the  *  winding-up  order, 

the  case  was  governed  by  the  Lord  Chancellor  Lord  West- 
bust's  decision  as  to  the  7000/.  promissory  note. 

Mr.  Willcock  and  Mr.  Roxburgh^  for  the  official  liquidator,  con- 
tended that  it  was  not ;  the  antecedent  liability  not  having  been 
incurred  on  behalf  of  the  company  as  it  had  been  in  the  other 
case. 

Mr.  Cohy  in  reply,  contended  that  the  authorities  in  bankruptcy 
as  to  set-off  had  no  application  in  a  case  of  winding  up. 

The  authorities  referred  to  were  the  same  as  those  referred  to 
on  the  prior  hearing. 

a 

The  Lord  Chancellor  (Lord  Cranworth). — The  winding  up 
of  a  company  only  takes  place  when  the  company  has  become 
insolvent,  and  the  principle  is  the  same  as  that  which  exists  in 
bankruptcy.  What  the  appellant  is  here  in  reality  contending  for 
is  the  right  to  payment  in  full,  whilst  the  other  creditors  of  the 
company  have  not  been  paid  5«.  in  the  pound. 

Lord  Westbury's  decision  went  upon  a  principle  plainly  in- 
applicable to  the  case  of  these  notes.  In  the  case  before  him,  the 
appellant,  previously  to  the  date  •  of  the  winding-up  order,  was 
surety  for  the  company,  and  the  Lord  Chancellor  held  that  to  be 
the  same  thing  as  if  the  company  were  indebted  to  him.  Then 
the  company  being  indebted  to  the  appellant  in  a  sum  of  1000/., 
and  the  appellant  being  indebted  to  the  company  in  a  sum  of 
1000/.,  the  Lord  Chancellor,  considering  that  the  company  was  in 
equity  liable  to  pay  the  appellant,  allowed  the  set-off. 

•  763       *  But  in  respect  of  the  two  sums  of  600/.  now  in  ques- 

tion, there  was  no  debt  or  liability  from  the  company  to 
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the  appellant.  The  relation  of  trustee  and  cestui  que  trust  might 
have  existed  between  the  appellant  and  the  company's  vendor, 
but  as  between  the  company  and  the  holders  of  these  notes  the 
latter  was  a  complete  stranger,  and  it  would  be  most  mischievous 
if  a  person  were  enabled  thus  to  satisfy  the  demands  against  him 
by  purchasing  up  debts  due  from  the  company. 

So  far,  therefore,  as  these  two  notes  are  concerned,  the  appel- 
lant in  my  judgment  stands  precisely  in  the  situation  in  which 
every  other  creditor  stood  at  the  time  when  the  winding-up  order 
was  made.  I  assent  to  what  fell  from  Lord  Westbubt  on  the 
former  occasion,  but  I  think  that  the  principle  of  his  decision  does 
not  apply  to  these  notes,  and  I  therefore  refuse  this  application, 
with  costs. 

The  order  accordingly,  as  finally  drawn  up,  declared  that  the 
appellant  was  entitled  to  set-off  against  the  1000/.  mentioned  in 
the  commissioner's  order  an  equal  amount  of  1000/.  due  on  the 
promissory  note  for  7000/.  made  by  the  company  and  dated  the 
5th  of  September,  1862,  and  that  to  the  extent  of  the  sum  so  set 
off  the  mortgage  mentioned  in  the  proceedings  in  these  matters 
was  to  be  deemed  satisfied,  (a) 


♦  THE    MASTER,    WARDENS,  AND     COMMONALTY  •  764 
OP  THE  ART  AND  MYSTERY  OP. THE  CURRIERS 
OP  THE  CITY  OP  LONDON  v.  CORBETT. 

1866.    Jane  12,  13.    Angast  3.    Before  the  Lokds  Justicks. 

The  reversioners  in  fee  of  houses  on  both  sides  of  a  court  in  the  city  of  London 
sold  their  reversion  of  a  house  on  one  side  of  the  court  to  a  person  who  at 
the  same  time  obtained  from  the  termor  an  assignment  of  his  interest.  The 
purchaser  cleared  the  site  so  obtained  by  him,  and  on  it  and  on  adjoining 
land  commenced  building  in  such  a  way  as  to  interfere  with  the  access  of 
light  and  air  to  the  vendors^  houses  on  tJie  opposite  side  of  the  court,  and  the 
latter  filed  a  bill  for  an  injunction  to  restrain  him  from  proceeding  with  or 
completing  his  'buildings,  and  for  a  preventive  aud  mandatory  injunction 
against  any  building  to  a  greater  height  than  that  of  the  buildings  pulled 


(a)  Reg.  Lib.  Vol.  20,  p.  181. 
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down,  or  80  as  to  obstruct  the  light  and  air  to  a  greater  extent  than  had  been 
the  case  prior  to  the  clearance  of  the  site :  Held,  upon  the  evidence,  that 
there  was  no  such  material  injury  done  or  occasioned,  or  likely  to  be  done  or 
occa!«ioned,  to  the  vendors  by  the  acts  of  the  purchaser  as  would  warrant  the 
interference  of  a  Court  of  Equity,  and  the  bill  was  dismissed  without  costa, 
but  without  prejudice  to  any  remedy  at  law. 

Per  the  Lord  Justice  Turner  :  — 

The  Court  of  Chancery  has  never  assumed  or  exercised  jurisdiction  to  order  a 
building,  which,  so  far  as  it  can  impede  the  progress  of  light  and  air,  has  been 
actually  completed,  to  be  pulled  down.* 

Whether  where,  before  a  bill  seeking  an  injunction  by  way  of  preventive  remedy 
is  filed,  the  buildings  complained  of  have  been  carried  to  the  full  height  to  which 
it  was  intended  to  carry  them,  the  Court  would  interfere  by  injunction  or 
give  damages  under  Mr.  Kolt^s  Act  (Stat.  25  &  26  Vict.  c.  42) ,  qucere. 

As  to  how  far  the  custom  of  the  city  of  London  as  to  the  access  of  air  remains 
unaffected  by  the  Prescription  Act  (Stat.  2  &  8  Will.  4,  c  71,  §  3),  qucere. 

It  i^  not  every  impediment  to  the  access  of  light  or  air  which  will  warrant  the 
interference  of  the  Court  of  Chancery  by  way  of  injunction,  or  even  entitle 
the  party  alleging  himself  to  be  injured  to  damages  at  law.  In  order  to  found 
a  title  to  relief  in  equity,  or  even  at  law,  in  respect  of  such  an  impediment, 
some  material  or  substantial  injury  must  be  established,  and  the  onus  of 
proving  the  injury  rests  upon  the  plaintiff.' 

In  the  case  before  the  Court  evidence  of  an  obstruction  to  the  plaintiffs*  light 
and  air  arising  from  erections  on  the  site  sold  by  them  to  the  defendant, 
would  have  been  of  no  avail  to  them. 

This  was  an  appeal  by  the  defendant  Charles  Joseph  Corbett 
from  a  decree  of  the  Vice-Chancellor  Sir  Richard  Torin  Kinders- 

• 

^  See  Lawrence  v,  Austin,  and  Durell  v.  Pritchard,  11  Jur.  K.  S.  576;  34 
L.  J.  Ch.  698 ;  13  W.  R.  981 ;  1  Joyce  Inj.  439.    In  Durell  p.  Pritchard,  L.  R. 

1  Ch.  Ap.  244,  on  appeal.  Lords  Justices  Turner  and  Knight  Bruck  held,  (hat 
there  is  no  rule  which  prevents  the  Court  from  granting  a  mandatory  injunction 
where  the  injury  sought  to  be  restrained  has  been  completed  before  filing  the 
bill,  and  there  is  no  difference  in  this  respect  between  injury  to  easements  and 
to  other  rights ;  and  that  the  mere  fact  that  the  damage  created  by  the  obstruction 
of  light  is  completed  before  the  bill  is  filed  is  not  of  itself  a  sufficient  ground  for 
refusing  a  mandatory  injunction;  and  that  in  this,  as  in  any  other  case  of  injury 
to  easements,  the  Court  looks  to  the  particular  circumstances  of  each  case ;  bat 
that  it  will  interfere  by  way  of  nuindatory  injunction  only  in  cases  where  extreme 
or  very  serious  damage  will  accrue  from  non-interference.  As  to  the  authority 
of  the  Court  to  grant  mandatory  injunctions,  see  Isenberg  v.  East  India  House 
Estate  Co.,  3  De  G.,  J.  &  S.  263,  n.  (1)  and  cases  cited. 

'  Jackson  v.  Duke  of  Newcastle,  3  De  6.,  J.  &  S.  275,  and  notes  (1)  and  (2) ; 

2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1638,  and  cases  cited  in  note  (1) ;  Robson  v. 
Wluttingham,  L.  R.  1  Ch.  Ap.  442 ;  12  Jur.  N.  S.  40 ;  Clarke  v,  Clark,  L.  R. 
1  Ch.  Ap.  16. 
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LEY,  whereby  his  Honor  refused  to  the  plaintiffs,  the  master, 
wardens,  and  commonalty  of  the  art  and  mystery  of  the  curriers 
of  the  city  of  London,  who  were  the  respondents  upon  the 
appeal,  *  an  injunction  in  respect  of  an  injury  to  light  and    *  765 
air,  but  granted  them  an  inquiry  as  to  damages. 

The  respondents  were  entitled  to  the  reversion  in  fee  of  two 
houses,  Nos.  1  and  2  on  the  west  side  of  Helmet  Court,  in  the 
city  of  London,  expectant  on  the  determination  of  leases  of  these 
houses  granted  by  them. 

They  were  also  formerly  entitled  in  fee  to  a  house  on  the  east 
side  of  Helmet  Court  subject  -to  a  lease  of  that .  house  granted  by 
them  to  one  Heathfield  Smith  ;  but  in  the  month  of  June,  1864, 
they  sold  this  house  to  the  appellant,  and  by  an  indenture  dated 
the  25th  of  June,  1864,  they  and  their  lessee,  Heathfield  Smith, 
whose  interest  the  appellant  had  previously  purchased,  conveyed 
and  assigned  the  house  to  the  appellant.  The  appellant  had  at 
this  time  either  purchased  the  fee  or  obtained  long  building  leases 
of  the  other  houses  and  buildings  on  the  east  side  of  the  court. 

The  passage  through  the  court  ran  due  north  and  south  from 
Wormwood  Street  on  the  north  to  Peahen  Court  on  the  south,  and 
the  court  was  of  the  width  of  twelve  feet  only.  The  houses  and 
buildings  on  the  east  side  of  the  court  when  purchased  by  the 
appellant  were  of  the  height  of  thirty-four  feet  only  above  the 
level  of  the  pavement  of  the  court ;  but  the  appellant,  before  or 
soon  after  he  purchased  from  the  respondents  the  house  tenanted 
by  Smith,  began  to  pull  down  all  the  buildings  on  the  east  side  of 
the  court,  and  to  erect  along  the  whole  length  of  the  eastern  side 
a  new  and  continuous  building. 

In  the  progress  of  this  building  it  was  found  that  it  would  ex- 
ceed in  height  by  sixteen  feelrthe  buildings  which  had  before 
stood  upon  the  site  of  it,  and  thereupon  *  the  respondents  *  766 
filed  the  bill  in  this  cause,  alleging  that  the  proposed  build- 
ing would  obstruct  the  light  and  air  coming  to  their  houses  on  the 
west  ^ide  of  the  court,  and  therefore  praying  that  the  appellant 
might  lie  restrained  by  the  order  and  injunction  of  the  Court  from 
proceeding  with  or  completing  the  erections  and  buildings  then 
being  erected  and  built  in  or  along  Helmet  Court,  or  any  of  them, 
or  any  part  or  parts  thereof,  and  also  from  erecting  or  building 
any  erections  or  buildings,  erection  or  building,  or  p<ermitting  any 
erections  or  buildings,  erectiop  or  building,  to  remain  on  the  site 
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of  the  new  erections  and  buildings  in  or  along  Helmet  Court, 
or  on  any  part  of  such  site,  of  any  greater  height  or  elevation 
than  the  erections  and  buildings  then  late  standing  on  the  site 
sold  and  conveyed  by  the  respondents  to  the  appellant,  or  so  as  to 
obstruct  or  impede  the  light  and  air  coming  to  the  remaining 
property  of  the  respondents  on  the  opposite  side  of  Helmet  Court 
to  any  further  or  greater  degree  or  extent  than  the  erections  and 
buildings  then  late  standing  on  the  site  sold  and  conveyed  to  the 
appellant,  and  that  the  appellant  might  be  ordered  to  pay  the 
costs  of  the  suit. 

Upon  the  filing  of  the  bill  the  respondents  moved  for  an  injunc- 
tion, but  the  motion  was  ordered  to  stand  until  the  hearing  of  the 
cause,  and  long  before  the  hearing  the  appellant  had  completed  Uie 
building  to  the  proposed  height. 

The  cause  was  heard  before  the  Vice-Chancellor  Sir  Richard 
ToRiN  KiNDBRSLET.  There  was  much  evidence  on  both  sides  as 
to  the  effect  produced  by  the  new  buildings  on  the  light  and  air 
coming  to  the  respondents'  houses  on  the  west  side  of  the  court, 
and  the  conclusion  at  which  his  Honor  arrived  was  this ;  viz., 
that  the  appellant  was  entitled  to  build  to  any  height  he 
*  767  *  might  think  fit  upon  the  site  of  the  house  which  he  had 
purchased  from  the  respondents,  and  that  as  to  the  rest  of 
the  appellant's  buildings  the  respondents  had  not  made  a  sufficient 
case  to  warrant  the  Court  in  ordering  any  part  of  them  to  be 
pulled  down ;  but  his  Honor  was  of  opinion  that  the  respondents 
had  incurred  material  injury  by  the  appellant's  buildings,  and  he 
accordingly,  founding  himself^  as  the  Lord  Justice  Turner,  from 
whose  judgment  the  present  statement  of  facts  is  mainly  taken, 
presumed,  upon  Mr.  Rolfs  Act  (Stat.  25  &  26  Yict.  c.  42),  made 
the  following  decree:  "This  Court,  being  of  opinion  that  the 
plaintiffs  have  incurred  material  injury  by  reason  of  the  interfer- 
ence with  the  access  of  light  and  air  to  the  plaintiffs'  premises, 
Nos.  1  and  2  Helmet  Court,  occasioned  by  so  much  of  the  build- 
ings erected  by  the  defendant  on  the  east  side  of  the  said  court 
as  is  not  erected  on  the  site  of  the  house  and  premises  on  the 
said  cast  side  of  the  said  court  conveyed  to  the  defendant  by  the 
indenture  dated  the  25th  June,  1864,  in  the  plaintiffs'  bill  men- 
tioned, doth  order  that  an  inquiry  be  made  what  sum  of  money 
should  be  paid  by  the  defendant  to  the  plaintiffs  by  way  of  com- 
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penBation  for  damage  in  respect  of  such  injury,"  and  fui*ther  con- 
sideration was  reserved. 

The  present  appeal  was  from  this  decree. 

The  case  in  the  Court  below  is  reported  in  the  2d  volume  of 
Messrs.  Drewry  and  Smale's  Beports.  (a) 

Mr*  Baily  and  Mr.  Sheffield  appeared  for  the  respondents  ;  and 

Mr,  0-lasse  and  Mr,  Lindley^  for  the  appellant. 

*  The  natui'e  of  the  evidence  in  the  case  and  the  scope  of  *  768 
the  arguments  on  the  appeal,  during  which  Weih  v.  Bird^  (h) 
JohnBon  V.  WyatU  (jo)  Isenberg  v.  The  JEaat  India  Hou%e  JEstate 
Company  (^Limited)  j  (rf)  Jackson  v.  The  Duke  of  Newcastle,  (e) 
Martin  v.  GobUj  (^)  Tapling  v.  Jones,  (A)  Tenant  v.  Ooldwin,  (%) 
White  V.  Bass,  (k)  Svffield  v.  Brown,  (I)  Gale  on  Easements,  (m) 
and  The  Prescription  Act,  (n)  were  cited,  sufSciently  appear  from 
the  judgments  of  the  Lords  Justices. 

August  3. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case  I  agree  with 
Sir  BiCHARD  ToRiN  KiNDERSLEY  that  it  was  right  to  refuse  an 
injunction  and  right  to  refuse  an  order  upon  the  defendant  to  take 
down,  remove,  or  alter  any  building  or  work  erected  or  done  by 
him. 

But  I  respectfully  differ  from  that  able  Judge  on  the  question  of 
the  propriety  of  any  interference  at  all  by  this  Court  on  behalf  of 
the  plaintiffs.  The  pleadings  and  evidence  do  not  satisfy  me  that 
material  injury  has  been  done  or  occasioned,  or  that  material 
injury  is  likely  to  be  done  or  occasioned,  to  them  by  or  through 
the  works  of  the  defendant  which  are  the  subject  of  their  com- 
plaint, or  that  the  dispute  ought  not  to  be  left  wholly  and  merely 
to  law. 

*  I  think,  accordingly,  that  the  bill  should  be  dismissed    *  769 

(a)  Page  855.  (K)  11  H.  L.  Cm.  290. 

(6)  13  C.  B.'(N.  S.)  841.  (i)  2  Ld.  Raym.  1089,  1093. 

(c)  2  De  G.,  J.  &  S.  18.  (*)  7  H.  &  N.  722. 

Id)  3  De  G.,  J.  &  S.  263.  (0    Supra,  p.  185. 

(«)  3  De  G.,  J.  &  S.  275.  (fit)  Chap.  4. 

\g)  1  Camp.  320.  (n)  2  &  8  Will.  4,  o.  71,  §  3. 
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without  prejudice  to  any  action  which  the  plaintiffs  may  be  advised 
to  bring. 

Tlie  Lord  Justice  Turner,  after  stating  the  facts  of  tlie  case  to 
the  effect  of  the  statement  above  contained,  proceeded  as  follows:  — 

It  may  be  right  to  observe  in  the  outset  that,  upon  the  evidence 
in  this  case,  I  am  not  satisfied  that  the  defendant's  buildings  had 
not,  before  this  bill  was  filed,  been  carried  to  the  full  height  to 
which  it  was  intended  to  carry  them.  If  the  fact  be  so,  I  doubt 
whether  any  decree  ought  to  have  been  made  in  the  cause :  for, 
even  assuming  that  this  Court  has  jurisdiction  to  order  a  building 
which,  so  far  as  it  can  impede  the  progress  of  light  and  air,  has 
been  actually  completed  to  be  pulled  down, — a  jurisdiction  which, 
so  far  as  I  am  aware,  has  never  been  assumed  or  exercised, — this 
bill  seeks  no  more  than  a  preventive  remedy,  and  there  can  be  no 
case  for  prevention  where  what  is  asked  to  be  prevented  has  been 
actually  done.  Mr.  Rolfs  Act  (a)  could  hardly,  I  think,  be  called 
in  aid  of  such  a  case.^  This  point,  however,  was  not  much,  if  at 
all,  insisted  upon  in  the  argument  before  us,  and  I  am  not  dis- 
posed, therefore,  to  rest  my  decision  upon  it ;  although  I  have 
thought  it  right  to  notice  it  in  order  that,  if  the  facts  be  as  I  have 
supposed,  the  case  may  not  be  drawn  into  a  precedent  without  fur- 
ther consideration. 

This  point  then  being  laid  out  of  the  case,  the  question  is, 
whether  the  plaintiffs  have  established  such  a  case  as  to  warrant 

the  decree  made  by  the  Vice-Chancellor. 
*  770  *  The  decree  is  impeached  by  the  appellant  upon  two 
grounds:  first,  that  the  buildings  erected  by  him  being 
within  the  city  of  London,  the  plaintiffs  can  maintain  no  claim 
against  him  by  reason  of  any  interference  with  the  access  of  air 
to  their  houses  ;  and  secondly,  that  the  defendant's  buildings  do 
not  interfere  with  the  access  of  light  and  air  to  the  plaintifis' 
houses  to  such  an  extent  as  materially  to  injure  the  plaintiffs. 

As  to  the  first  point,  the  defendant  relies  upon  the  custom  of  the 
city  of  London,  which,  although,  as  he  admits,  destroyed  by  the 
Statute  2  &  3  Will.  4,  c.  71,  §  8,  so  far  as  light  is  concerned, 
remains  in  force,  as  he  insists,  so  far  as  it  relates  to  the  access  of 

(a)  Stat.  26  &  26  Vict.  c.  42. 

^  See  Durell  v.  Pritchard,  L.  R.  1  Cb.  Ap.  244. 
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air.  This  point,  however,  would  only  involve  a  partial  alteration 
of  the  decree  ;  nor  should  I  be  disposed  to  come  to  any  decision 
upon  it  without  some  evidence,  which  does  not  at  present  exist  in 
tlie  case,  as  to  the  custom  of  the  city  applying  to  air  as  well  as  to 
light. 

The  case  must,  therefore,  in  my  judgment,  be  decided  on  the 
second  point ;  and  upon  this  my  judgment  is,  that  the  plaintiffs 
have  failed  to  establish  a  case  for  the  interference  of  this  Court. 
It  is  not  every  impediment  to  the  access  of  light  or  air  which 
will  warrant  the  interference  of  this  Court  by  way  of  injunction, 
or  even  entitle  the  party  alleging  himself  to  be  injured  to  damages 
at  law.  In  order  to  found  a  title  to  relief  in  equity,  or  even  at 
law,  in  respect  of  such  an  impediment,  some  material  or  substan- 
tial injury  must  be  established,  and  the  onus  of  proving  the  injury 
must  rest,  of  course,  upon  tlie  plaintiff. 

In  the  present  case  what  may  be  called  the  scientific  *evi-    *  771 
dence  does  not,  in  my  judgment,  preponderate  in  favour  of 
the  plaintiffs.     It  is,  I  think,  nearly  evenly  balanced  between  the 
parties,  preponderating,  if  at  all,  rather  in  favour  of  tlie  defendant 
than  in  favour  of  the  plaintiffs. 

There  arc  many  persons  in  the  occupation  of  different  parts  of 
the  plaintiffs'  houses  on  the  west  side  of  the  court,  and  one  only 
of  those  persons  has  come  forward  to  support  the  plaintiffs'  case. 
It  may  reasonably  be  presumed,  therefore,  that  the  others  of  those 
persons  do  not  consider  that  tliey  have  sustained  any  material 
injury ;  and  as  to  one  of  them  who  has  made  an  affidavit  on  the 
part  of  the  plaintiff,  without  meaning  to  impute  to  him  any  inten- 
tional misrepresentation,  I  do  not  think  that  his  evidence  can  be 
relied  upon.  He  does  not  venture  to  say  from  what  part  of  the 
defendant's  buildings  tlie  obstruction  of  which  he  complains  has 
ariseii,  whether  from  the  part  which  is  erected  on  the  site  of  the 
house  formerly  tenanted  by  Heathfield  Smith,  which  is  immedi- 
ately opposite  to  him,  in  which  case  his  evidence  would  be  of  no 
avail  to  the  plaintiffs,  (a)  or  from  the  otlier  parts  of  the  build- 
ings. Nor  does  he  state  at  what  time  of  the  year  or  at  what  time 
of  the  day  he  experienced  the  obstruction  to  which  he  reffers.  It 
may  well  be  believed  that  in  such  a  court  as  this  it  would  be  diffi- 
cult to  find  sufficient  light  to  work  by  at  all  times,  or  even,  per- 

(a)  See  Tenant  o.  Ooldwin,  2  Ld.  Raym.  1089,  1093;  White  v,  Bass,  7  H. 
&  N.  722. 
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haps,  at  any  time,  iii  the  day  in  the  month  of  November,  the  time 
when  the  affidavit  of  this  witness  was  filed  ;  but  it  would  be  diffi- 
cult, if  not  impossible,  to  believe  that  the  witness  could,  at  that 

season  of  tlie  year,  form  any  thing  like  a  correct  or  even  an 
*  772    approximate  *  judgment  as  to  the  difference  in  the  quantity 

of  light  which  came  into  his  room  before  and  that  which 
came  mto  his  room  after  the  erection  of  the  defendant's  buildings. 
In  my  judgment,  therefore,  tlie  plaintiffs  have  failed  to  establish 
their  case,  and  this  bill  ought  to  be  dismissed.  I  should  have  been 
prepared  to  dismiss  it  absolutely  ;  but  my  learned  brother  think- 
ing that  it  should  be  dismissed  without  prejudice  to  any  remedy 
at  law,  I  do  not  object  to  that  limitation ;  (a)  and  upon  the  whole 
the  bill  should,  I  think,  be  dismissed  without  costs.^ 

The  bill  was  accordingly  dismissed  ^^  without  costs,  and  without 
prejudice  to  any  action  at  law  which  the  plaintiffs  may  bring 
against  the  defendant  with  reference  to  the  matters  in  question  in 
this  suit."  (6) 

(a)  See  Robson  v.  Whittingham,  L.  R.  1  C.  A.  442. 

(6)  Reg.  Lib.  1865,  A.  1890. 

>  In  Colcraa  v.  Thompson,  3d  Beav.  550 ;  15  W.  R.  387,  the  Master  of  the 
Rolls,  Lord  Romiixt,  held  that  a  suit  could  not  be  sustained  in  the  Conrt  of 
Chancery  for  the  purpose  of  recovering  damages  for  an  invasion  of  ancient 
lights,  when  the  injunction  is  refused.  See  2  Chitty  Contr.  (11th  Am.  ed.)  1420, 
note  (b)  ;  Person  v.  Sanger,  Daviea^s  Rep.  252,  261,  per  Wars,  J. ;  Milkman  o. 
Ordway,  106  Mass.  232. 
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1760. 

Thb  bill  in  this  cause  was  filed  in  Trinity  Tenn,  1744,  hy  Ann  Priest,  as 
plaintiff,  against  Cassandra  Perrott  and  Martha  Perrott,  Thomas  Perrott, 
Thomas  Powell,  and  William  Dawtrey,  as  defendants,  and  its  effect  was  as 
follows :  — 

It  stated  that  Henry  Perrott,  late  of,  &c.,  Esq.,  deceased,  being  in  his  life- 
time, ».e.,  on  or  ab^ut  the  14th  of  April,  1735,  seised  in  his  demesne  as  of  fee  or 
of  some  other  good  estate  of  inheritance  of  and  in  the  manor  of  Bamsley,  in  the 
county  of  Gloucester,  with  the  rights,  &c.,  of  the  yearly  value  of  80CM.  and 
upwards,  and  being  minded  to  make  some*  provision  for  the  plaintiff,  who  lived 
with  him  as  a  servant  in  the  capacity  of  housekeeper,  and  to  whom  he  was  then 
considerably  indebted  for  arrears  of  wages,  did,  in  and  by  his  deed-poll,  bearing 
date  the  said  14th  of  April,  1735,  give  and  grant  unto  the  plaintiff  the  sum  of 
100^,  to  be  paid  to  the  plaintiff  within  one  month  after  his  decease,  and  also  the 
sum  of  40/.  a  year,  to  be  paid  to  the  plaintiff,  yearly  and  every  year  after  his 
decease  during  the  plaintiff^s  natural  life,  at  the  four  most  usual  feasts,  &c.,  by 
even  and  equal  portions,  the  first  payment  to  be  made  at  the  feast  next  after  his 
death;  "and  did  thereby  charge  all  his  lands,  tenements,  and  heredita- 
ments lying  ♦  and  being  in  Bamsley  aforesaid  with  and  for  the  payment  of  ♦  774 
the  said  lOOl,  and  the  said  40^  a  year  as  aforesaid.**  That  Henry  Perrott 
died  in  the  year  173-,  leaving  Martha  Perrott  his  widow,  and  Cassandra  Per- 
rott and  Martha  Perrott  his  daughters  and  coheirs,  having  made, his  will,  and 
that  he  thereby  '*  gave  and  devised  all  his  estates  whatsoever  to  his  said  two 
daughters,  to  be  divided  between  them,  and  charged  all  his  real  and  personal 
estate  witli  the  payment  of  his  debts,  legacies,  and  funeral  expenses,  and  thereof 
constituted  and  appointed  the  said  Martha  Perrott,  his  wife,  and  Thomas  Perrott, 

(a)  With  reference  to  a  question  similar  to  those  raised  in  two  of  the  reports 
in  this  series  (Reynell  v,  Sprye,  1  De  6.,  M.  &  6.  660,  and  Be  London  and 
Eastern  Banking  Corporation,  Longworth^s  Case,  1  De  G.,  F.  &  J.  17}  as  to 
the  cases  in  which  the  Court  will  interfere  at  the  instance  of  a  party  to  an  illegal 
contract,  the  reporters  had  occasion  to  ascertain  the  particulars  of  the  above 
case  from  the  record,  to  supplement  the  report,  sub  nom.  Priest  v.  Parrot,  in  2 
Yes.  Sen.  160,  which  is  very  meagre  even  as  supplemented  by  Mr.  Beit.  Sup- 
plement, 330.  They  have  thought  that  the  above  extracts  may  be  useful  with 
reference  to  similar  questions. 
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doctor  of  law,  his  brother,  executor  and  execatrix,  giving  them  power  to  sell 
his  real  estate,  or  such  part  thereof  as  should  be  necessary,  for  payment  of  his 
debts/'    That  soon  after  Henry  Perrott^s  death  his  widow  and  Thomas  Perrott 
proved  his  will  and  took  on  themselves  the  burden  and  execution  thereof,  soon 
after  which  Martha  Perrott  died,  leaying  Thomas  Perrott  surviving.     That 
Henry  Perrott  died  seised  and  possessed  as  well  of  the  said  manor  and  premises 
at  Bamsley  as  also  of  divers  other  manors  and  hereditaments  in  the  counties  of 
&c.,  of  very  great  yearly  value,  and  also  possessed  of  a  veiy  large  personal 
estate,  amounting  altogether  to  10,000^.    That  immediately  after  Henry  Perrott^s 
death,  Cassandra  and  Martha  (his  daughters  and  coheirs),  and  Martha  Perrott, 
the  widow,  and  Thomas  Perrott,  as  their  trustees  and  guardians,  entered  into 
and  upon  the  premises  at  Bamsley,  and  ever  since  had  taken  the  rents  thereof 
for  their  own  use.     That  the  daughters,  confederating  with  Thomas  Perrott, 
who,  as  surviving  executor,  had  with  them  entered  upon  Henry  Perrott^s  personal 
estate,  .and.  also  with  Thomas  Powell  and  William  Dawtrey,  who  pretended 
mortgages  by  Henry  Perrott  of  the  Bamsley  premises,  &c.,  endeavoured  to 
defeat  the  plaintiff,  &c.    That  they  pretended  that  the  said  deed-poll  was  not 
duly  executed  by  Henry  Perrott ;  that  he  was  not  seised,  &c, ;  that  incumbrances 
had  been  made  on  the  said  premises  prior  to  the  plaintiff^s  eharge  (whereas,  in 
fact,  such  charges  were  made  for  no  consideration,  &c.) ;  that  Henry  Perrott 
died  very  much  indebted  and  much  more  than  be  leil  assets  to  pay,  and  that  he 
having  by  his  will  charged  all  his  real  *estate  with  the  payment  of  his  debts,  the 
same  were  a  charge  on  his  real  estate,  and  were  to  be  paid  before  the  said  sum 
of  100^.  and  annuity  granted  to  the  plaintiff  as  aforesaid.     The  plaintiff  then 
charged  that  there  were  but  few  debts,  and  that  the  personal  estate  was  sufficient 
for  their  payment,  or  if  not,  yet  the  plaintiff  insisted  that  the  said  sum  of  1002. 
and  annuity  or  rent-charge  were  a  specific  charge  and  lien  on  the  said  manor 
and  premises  at  Bamsley,  and  ought  to  be  paid  thereout  before  any  of  the  debts 
of  the  said  Henry  Perrott,  except  such  as  were  specifically  charged  on  those 
premises  prior  to  the  said  deed-poll  therein  before  mentioned,  if  such  there  were ; 
that  in  case  there  was  any  mortgage  nmde  by  the  said  Henry  Perrott  of  the  said 
premises  at  Bamsley,  or  any  part  thereof,  and  even  if  the  same  were  prior 
*  lib    to  the  said  deed-poll,  yet  such  mortgage  ought  to  be  *  paid  off  and  dis- 
charged out  of  other  the  real  estate  of  the  said  Henry  Perrott,  if  his  per- 
sonal estate  was  not  sufficient  for  that  purpose,  at  least  so  far  as  to  exonerate 
the  plaintiff^s  said  sum  of  1002.  and  annuity  therefrom,  the  said  Henry  Perrott 
having  by  his  will  charged  all  his  real  estates  with  the  payment  of  hia  debts. 
The  plaintiff  then  stated  that  yet  nevertheless,  on  the  pretences  aforesaid,  the 
said  Cassandra  and  Martha  Perrott  absolutely  refused  to  pay  the  plaintiff  the 
said  sum  of  1002.  and  the  said  annuity  of  402.  so  granted  to  the  plaintiff  out  of 
the  estate  at  Bamsley  aforesaid,  notwithstanding  frequent  applications.     The 
bill  then  submitted  that  the  plaintiff,  by  reason  of  the  pretended  incumbrances 
on  the  premises  at  Barnsley,  and  having  never  received  any  part  of  her  said 
annuity  or  rent-charge,  could  not  safely  proceed  at  law  for  the  recovery  thereof, 
but  was  remediless  in  the  premises  at  law  and  only  relievable  in  equity ;  for  in 
equity  she  might  have  discovery,  and  her  witnesses  were  either  dead  or  abroad : 
and  prayed  that  the  defendants  might  answer  and  discover  as  to  Henry  Perrott^s 
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will,  the  claims  on  the  premises  at  Barnale^,  who  entered  upon  his  real  estates 
after  his  death,  and  who  possessed  his  personal  estate,  or  an7  part  thereof,  and 
to  what  amount,  and  to  whom  and  how  the  same  had  been  paid,  applied,  and 
disposed  of,  and  in  case  there  was  any  mortgage  or  incumbrance  upon  the  said 
premises  at  Bamsley,  or  any  part  thereof,  which  could  affect  the  same  prior  to 
the  said  deed-poll  therein  before  mentioned,  that  such  mortgage  or  incumbnince 
might  be  paid  off  and  discharged  out  of  the  said  personal  estate  or  out  of  other 
the  real  estate  of  the  said  Henry  Perrott ;  and  that  the  said  surviving  executor 
might  sell  so  much  of  the  real  estate  as  should  be  necessary  for  that  purpose,  so 
as  to  exonerate  the  plaintiff^s  said  sum  of  100^  and  annuity  therefrom ;  and  that 
the  plaintiff  might  be  paid  the  said  sum  of  100^  so  charged  on  the  said  premises 
at  fiamsley  as  aforesaid,  with  interest  for  the  same  from  the  time  the  same  ought 
to  have  been  paid  as  aforesaid,  and  might  also  be  paid  her  said  annuity  of  40^ 
a  year  charged  on  the  same  premises,  with  the  arrears  thereof  from  the  death  of 
Henry  Perrott ;  and  for  further  and  other  relief. 

The  defendants  Cassandra  and  Martha  Perrott,  the  testator^s  daughters,  with 
reference  to  the  point  upon  which  the  case  is  reported,  viz.,  the  relations  between 
the  plaintiff  and  their  late  father,  by  their  answer  stated  that  they  were  informed 
and  believed  thaf  *  the  complainant,  being  a  clergy man^s  daughter  in  Barnsley 
aforesaid,  was  frequently  at  the  bouse  of  the  said  Henry  Perrott  as  a  visitor  only 
for  several  years  in  the  lifetime  of  the  said  Henry  Perrott,  and  was  called  by  the 
name  of  Miss  Priest,  until  her  frequent  visits  occasioned  observations  to  be 
made  in  the  neighbourhood,  upon  which  account  the  said  Henry  Perrott  ordered 
hb  family  to  call  her  his  housekeeper,  under  which  denomination  she  con- 
tinued to  live  with  the  said  Henry  *  Perrott  for  about  one  year,  or  some    *  776 
time  longer,  but  how  much  defendants  cannot  say ;  but  during  such  time 
complainant  did  little  or  no  business  as  a  servant  or  housekeeper,  and  there- 
fore the  said  Henry  Perrott  was  not  nor  could  be  considerably  indebted  to  her 
for  arrears  of  wages ;  ^  nor  did  they  believe  that  the  said  Henry  Perrott  agreed 
to  pay  her  wages  as  a  housekeeper ;  nor  did  they  know  or  believe  that  he  was 
indebted  to  her  in  any  sum  of  money,  or  that  the  deed-poll  was  executed  in 
consideration  of  such  pretended  debt,  but  they  believed  **  that  the  said  com- 
plainant had  unlawful  commerce  with  the  said  Henry  Perrott,  and  lived  with 
him  in  an  indecent  and  irreputable  manner,  insomuch  that  these  defendants* 
mother  was  obliged  to  live  separate  from  her  said  husband,  and  that  in  considera- 
tion of  such  unlawful  commerce  the  complainant  obtained  such  deed-poll  from  the 
said  Henry  Perrott.**    And  they  submitted  that  the  Court  would  not  assist  her, 
but  leave  her  to  her  remedy  at  law.    They  also  stated  that  Henry  Perrott  died 
abroad,  and  that  his  will  was  made  abroad. 

Thomas  Perrott,  the  surviving  executor  of  the  testator^s  will,  by  his  answer 
stated,  that  the  complainant  lived  with  the  said  Henry  Perrott  for  some  time, 
but  how  long,  and  whether  as  housekeeper,  or  whether  he  was  indebted  to  her, 
he  did  not  know ;  that  he  believed  that  the  deed  under  which  the  complainant 
claimed  was  not  granted  for  the  consideration  of  any  money  paid  to  or  due  and 
owing  from  the  said  Henry  Perrott,  or  any  other  good  or  valuable  consideration 
whatsoever;  but,  as  he  was  informed,  ''was  granted  upon  account  of  the  said 
Henry  Perrott*s  having  unlawful  commerce    or  conversation  with  the  com- 
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plainant/^  He  then  set  out  accounts  of  the  estate  and  refijrred  to  the  ezistenoe 
of  a  creditor's  suit  instituted  in  December,  1742,  by  one  Willeti  against  himself 
(Thomas  Perrott)  to  administer  the  testator's  estate,  and  stated  that  in  snch  rait 
he  had  put  in  an  answer.  He  further  stated,  that  he  was  willing  that  the  testa- 
tor's estate  should  be  administered ;  but  he  submitted  it  to  the  Ck>urt  whether 
complainant's  demand  was  of  such  a  nature  as  desenred  the  assistance  of  this 
Court,  and  that  the  bill  ought  to  be  dismissed  with  costs. 

He  stated  also  by  his  answer  that  Henry  Perrott  lived  at  Bamsley,  while  hia 
wife,  who  had  separated  from  him,  lived  in  St.  George's,  Hanover  Square. 

The  defendants  Thomas  Powell  and  William  Dawtrey  were  mortgagees  on 
the  property  sought  to  be  affected  by  this  bill,  and  set  up  by  their  respective 
answers  their  respective  securities,  charging  want  of  notice  of  the  deed  under 
which  the  plaintiff  claimed  when  they  advanced  their  moneys ;  and  Dawtrey  set 

up  also  delivery  of  the  title-deeds  of  the  Bamsley  estate  to  him. 
^  777         *  Xhe  case  came  on  for  hearing  on  the  8th  of  February,  1750. 

There  are  no  notes  of  it  in  the  Hill,  Coxe,  Melmoth,  or  other  MSS.  in 
Lincoln's  Inn  Library.  The^  following  is  the  note  in  the  Registrar's  Minute- 
Book,  H.  T.  24  Geo.  2,  1750  (H.  1750),  of  the  hearing:  — 

••  Priest  ^  p  qygy     rpj^^  ^„^  ^f  ^^  ^^^^  -^  ^  y^  p^j  ^  3„^  ^f  iqqi 

Perrott.  i     ^^^  interest,  and  an  annuity  of  402.  a  year. 

Hoskyns  p.  defendants  Cassandra  and  Martha  Pcrrot  opens  their 

answer. 
Field  p.  defendant  Dr.  Thomas  Perrott  opens  his  answer. 
Probyn  p.  defendant  Powell  opens  his  answer. 
Robinson  p.  defendant  Dautrey  opens  his  answer, 
jifr.  Batkurst,  p.  quer. 

Ent.  witn!  to  deed. 

Deed  poll,  dated  the  14th  of  April,  17S5,  read. 
£dward  Harper  read. 
Stephen  Phillips  read. 
Edward  Alden  read. 

Ent.  witn!  to  plaintiff's  character. 

Mr.  Attomey-Oeneral  p.  defendants  Cassandra  and  Martha  Perrot. 

Thomas  Skylling  read. 

Anne  Trinder  road. 

Justinian  Morse  read. 

Mary  Lock  read. 

Anne  Monger  read. 
Mr.  SolieUor-Oeneral  p.  defendants 

Hoskyns. 
Mr.  Noel  p.  defendant  Powell. 
Torke  p.  defendant  Dr.  Perrot. 
Mr.  Batkursi  p.  q. 

Cur.  Dismiss  the  bill  as  against  the  defendants  Powell  and  Bautrey,  with  costs 
to  be  taxed,  and  as  against  the  other  defendants  without  costs.  —  Allbk." 
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The  depositions  abore  referred  to  the  reporters  were  unable  to  find. 
The  following  is  the  decree  as  entered  in  Reg.  Lib.  1750,  B.  280 :  — 

"  This  cause  coming  this  present  da^  to  be  heard  and  debated  before  the 
Right  Honorable  the  Lord  High  Chancellor,  in  the  presence  of  counsel 
learned  on  both  sides,  and  the  pleadings  in  the  cause  *  being  opened :  **  778 
upon  debate  of  the  matter  and  hearing  a  deed-poll,  dated  the  14th  of 
April,  1735,  and  the  proofs  taken  in  this  cause  read,  and  what  was  alleged  by 
counsel  on  both  sides,  his  Lordship  doth  order  that  the  plaintifi^s  bill  do  stand 
dismissed  out  of  this  Court  as  against  the  defendants  Thomas  Powell  and  William 
Dawtrey,  with  costs  to  be  taxed  by  Mr.  Allen,  one  of  the  Masters,  and  as 
against  the  other  defendants  without  costs.^  (a) 

(a)  See,  as  to  the  precise  point  raised  in  this  case,  Spicer  «.  Hayward,  Free, 
in  Chanc.  114;  Hunt  o.  Maunsell,  1  Dow,  211 ;  Knye  v.  Moore,  1  S.  &  S.  61 ; 
2  S.  &  S.  260;  S.  C.  2  Yes.  Sen.  Suppt  830  sub  nom.  Nye  v,  Moseley ;  Nye  o. 
Moseley,  6  B.  &  C.  133.  See,  also,  where  there  was  no  knowledge  on  the  part 
of  the  woman  that  the  man  was  married.  The  Lady  Cox^s  Case,  3  P.  Wms.  339. 

In  the  Portsmouth,  Portsea,  Gosport,  and  South  Hants  Banking  Company  o. 
Beldham,  a  creditor's  suit  instituted  in  June,  1866,  by  the  official  liquidator  of  the 
bank,  which  was  being  wound  up  under  the  Companies  Act,  1862,  to  administer 
the  estate  of  a  deceased  contributory,  and  which  led  to  the  making  of  the  abore 
extracts,  it  was  sought  to  make  the  executors  liable  at  the  suit  of  the  bank  and 
other  creditors  for  valuable  consideration  for  moneys  paid  by  the  executors  out 
of  the  estate,  upon  a  bond  given  by  their  testator,  a  married  roan,  to  a  married 
woman  with  whom  he  had  cohabited,  each  party  knowing  the  position  of  the 
other ;  but  the  validity  of  the  security  was  not  eventually  discussed. 

For  the  case  where  the  woman  was  the  married  party,  see  Ord  v,  Blackett, 
cited  2  P.  Wms.  433 ;  Ca.  t.  Talb.  154  (if  this  case  is  indeed  in  point)  ;  Mat- 
thews V,  L— e,  1  Madd.  558. 

See,  also,  a  useful  classification  of  some  of  the  cases  on  the  general  question 
in  13  Jurist,  799 ;  3  Mac.  &  6.  100,  note  (e). 
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ACCOUNT.    See  Executor.    Principal  jlmd  Aqbnt. 

ACCUMULATION. 

The  concluding  words  of  the  Thellosson  Act  (40  Greo.  8,  c.  98),  sect.  1,  most 
be  construed  to  mean  '*  if  such  excessive  accumulation  had  not  been 
directed." 
The  Act  cannot  be  applied  so  as  to  accelerate  the  enjoyment  of  any  gift  or 
disposition  contained  in  a  will,  nor  for  the  purpose  of  giving  to  anjr 
term  or  description  contained  in  a  will  a  meaning  which  it  would  not 
have  had  had  the  trust  for  accumulation  been  good.  Although  the  trust 
for  accumulation  is  cut  down  to  a  limited  period,  the  whole  of  the  rest 
of  the  will  remains  in  point  of  disposition,  and  of  the  effect  and  inter* 
pretation  of  its  language,  preciselj  as  if  there  had  been  no  such  opera- 
tion performed  by  the  Act. 
Form  of  order  as  to  costs  where  on  appeal  in  an  administration  suit  an  heir- 
at-law,  upon  the  construction  of  the  testator^s  will,  succeeded  in  estab- 
lishing a  right  to  rents  of  real  estate  accumulated  under  the  directions 
of  the  will,  but  in  excess  of  the  period  for  accumulation  allowed  hj  the 
Thellusson  Act.  —  Oreen  v.  Gascoyne,  565. 

See  Will,  6. 

ACCUMULATIVE  GIFT.    See  Will,  2. 

ACKNOWLEDGMENT.    See  Inspectorship  Deed. 

♦  ACQUIESCENCE.    See  Building  Sogibtt,  2.  •  780 

ADVANCEMENT,    See  Will,  2. 

ADVERTISEMENTS.    See  Settled  Estates  Act. 

AFFIDAVIT. 

It  is  no  objection  to  the  admissibility  of  an  affidavit  of  a  partj  to  a  cause, 
who  is  a  solicitor,  that  it  is  sworn  before  a  clerk  in  the  employ  of  the 
firm  of  which  such  party  is  a  member,  such  clerk  being  duly  qualified 
to  administer  oaths  in  Chancery,  and  the  firm  not  being — but  the 
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town  agents  of  the  firm,  as  independent  soliqitors,  being — the  solici- 
tors on  the  record  for  the  deposing  party.  Per  the  Lord  Justice  ToR- 
KER,  affirming  the  decision  of  the  Vice-Chancellor  Wood,  diMseniiente 
the  Lord  Justice  Knight  Bruce. 
The  rule  which  forbids  the  admission  of  affidavits  sworn  before  the  solicitoiB 
in  the  cause  or  any  of  their  clerks  should  not  be  extended.  Per  the 
Lord  Justice  Turner.  —  Foster  t.  Harvey,  69. 

See  DistovBRY,  1.    Injunction,  2. 

AGENT.    See  Principal  and  Agent. 

AGREEMENT.    See  Specific  Performance.    Vendor  and  Purchaser. 

ALIENATION.    See  Married  Woman. 

ALLOTTEE.    See  Contributory,  3. 

ALLOWANCE.    See  Trustee.  1. 

ANCIENT  LIGHTS.    See  Injunction,  4. 

ANNUITIES.    See  Will,  1. 

ANNUITY.    See  Investment. 

ANSWER.    See  Appeal,  S. 

APPEAL. 

1.  A  petition  of  appeal  by  a  plaintiff  who  sued  m/brmd  pauperis  was  allowed 

to  be  set  down,  although  signed  by  one  counsel  only.  —  Jones  t.  Oreg^ 
ory,  68. 

2.  Although  the  Bankrupt  Law  Consolidation  Act,  1849,  provided  that  orders 

of  the  Bankruptcy  Court  should  be  final  unless  appealed  from  within 
twenty-one  days :  Held,  that  where  that  Court  acted  in  winding  up  a 
joint-stock  company  under  the  Acts  of  1856  and  1857,  it  might  rehear 
and  rescind  its  order  settling  on  the  list  of  contributories  a  person  who 
was  dead  at  the  date  of  the  winding-up  order.  —  In  reJThe  Southampton^ 
Ac*,  Steamboat  Company,  Limited,  Hopkins's  Executrixes  Case,  342. 
*  781  *  3.  Causes  being  heard  on  replication,  and  the  bills  being  dismissed  as 
against  one  defendant,  a  codefendant  was  not  allowed  to  read  the 
dismissed  defendant's  answer  against  the  plaintiff  appealing,  but  not 
by  his  appeal  seeking  to  reverse  the  dismissal.' — Nesbiit  ▼.  Berridge, 
Butler  V.  Berridge,  45. 

4.  The  costs  of  an  unnecessary  party  to  an  appeal  ordered  to  be  paid  by  the 

appellant.  —  Scholefield  v.  Lockwood,  22. 

5.  One  of  the  Vice-Chancellors,  on  the  hearing  of  a  cause  and  cross  caase, 

directed  a  trial  by  jury  before  himself.  Neither  party  requested  the 
adoption  of  this  course,  and  it  was  alleged  by  one  of  tliem  to  be  incon- 
venient :  Held,  to  be  a  matter  resting  wholly  in  the  discretion  of  the 
Court  below,  and  which  could  not  be  the  subject  of  an  appeal. — 
Schneider  v.  Shrubsole,  52* 

See  Charity.    Injunction,  2. 

ARREARS.    See  Investment. 

ARTICLES.    See  Partnership,  1. 

ASSENT.    See  Vendor  and  Purchaser. 

ATTACHMENT.    See  Winding-up,  2. 

AUTHORITY.    See  Partnership,  4, 
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BANKER.    See  Partnership,  4. 

BANKRUPTCY.     See  Fraudulrnt   Dkxd.     Inspectorship   Deed.     In- 
terest.    Jurisdiction,  1.     Order   and   Disposition.     Partnership. 

Sr'im)ff.  Trade-mark,  3. 
BARRISTER.  See  Fraud,  1. 
BLOCKADE. 

A  joint  adventure  between  the  subjects  of  s  neutral  power  for  running,  a 
blockade  established  hy  one  of  two  foreign  belligerents  against  the 
ports  of  the  other  with  a  cargo  of  arms  and  ammunition  is  not  an 
unlawfnl  contract,  but  one  from  which  the  ordinary  rights  of  property 
result. 

International  law  subjects  a  neutral  merchant  who  transports  contraband  of 
war  to  the  risk  of  having  his  ship  and  cargo  captured  and  condemned 
by  the  belligerent  power  for  whose  enemy  the  contraband  is  destined ; 
but  the  commerce  which  was  lawful  for  the  neutral  with  either  bellig- 
erent country  before  the  war  is  not  made  by  the  war  unlawful  or 
capable  of  being  prohibited  by  both  or  either  of  the  belligerents. 

If  a  British  ship-builder  builds  a  vessel  of  war  in  an  English  port  and 

arms  and  equips  her  for  war  *  bond  fide  on  his  own  account  as  an  *  782 
article  of  merchandise,  and  not  under  or  by  virtue  of  any  agree- 
ment, understanding,  or  concert  with  a  belligerent  power,  he  may  law- 
fully, if  acting  bond  fide^  send  the  ship  so  armed  and  equipped  for  sale 
as  merchandise  in  a  belligerent  country,  and  will  not  in  so  doing  violate 
the  provisions  or  incur  the  penalties  of  the  Foreign  Enlistment  Act 
(59  Geo.  8,  c.  69). 

The  object  of  a  proclamation  is  to  make  known  the  existing  law,  and  it  can 
neither  make  nor  unmake  law.  —  Ex  parte  Cha^asse,  In  re  Gh'atebrook, 
655. 
BUILDING.    See  Lease. 
BUILDING  ACTS. 

The  88d  section  of  the  14  Geo.  8,  c.  78,  is  of  universal  and  not  of  locally 
circumscribed  application,  but  only  applies  to  insurance  moneys  upon 
'* houses^*  and  **  buildings.^^ 

Moneys  paid  in  respect  of  the  insurance  of  trade  fixtures  are  not  within  its 
application.' — Ex  parte  Oorely,  In  re  Barker ^  477. 
BUILDING  SOCIETY. 

1.  The  Court  of  Chancery  has  jurisdiction  to  wind  up  a  benefit  building 

society  under  the  Companies  Act,  1862. 

Per  the  Lord  Justice  Turner:  Benefit  building  societies  are  quite  distinct 
from  friendly  and  also  from  industrial  or  provident  societies,  and  are 
not  affected  by  the  provisions  of  the  statutes  regulating  the  latter  two 
classes  of  companies. 

Circumstances  under  which  a  petition  of  rehearing  was  received  on  the  signa- 
ture of  one  counsel  only.  — In  re  The  No.  8  Midland  CowUiei  Benefii 
Building  Society,  468. 

2.  Property  vested  in  the  trustees  of  a  building  society  was  laid  out  accord- 

ing to  a  plan,  and  allotted  or  sold  in  lots  to  members  or  purchasers, 

[601] 


782  INDEX  TO  THE  PBINCIPAL  MATTEBS. 

who  were  aware  of  the  existence  of  the  plan  before  the  trostees  exe- 
cuted conveyances  to  them,  and  who  entered  in  the  respectiye  conrej- 
ances  to  them  into  certain  restrictiye  covenants  with  the  trustees  of  the 
society,  the  necessity  for  the  insertion  of  which  was  well  known  to  eveiy 
one  having  dealings  with  the  society :  one  of  such  covenants  in  parttcn- 
lar  being  to  the  effect  that  the  restrictive  covenants  in  question  should 
not  only  enure  to  the  benefit  of  the  persons  for  the  time  being  entitled 
under  conveyances  to  be  thereafter  made  by  the  covenantees,  but  that 
the  covenantees  should  be  deemed  to  be  trustees  of  the  covenants  for 
the  benefit  of  the  persons  for  the  time  being  claiming  under  any  con- 
veyances already  made  by  the  trustees  of  the  society.  A  bill  being 
filed  by  a  purchaser  from  an  allottee  against  another  person  stand- 
788  ing,  in  respect  of  the  society,  in  a  *  similar  position  to  himself,  as 
the  sole  defendant  thereto,  and  seeking  to  have  the  benefit  of  the 
restrictive  covenants  entered  into  by  the  defendant,  and  an  injunction 
to  restrain  him  from  building  in  alleged  contravention  thereof,  and  a 
mandatory  injunction  to  compel  him  to  take  down  buildings  already 
erected  by  him  in  alleged  contravention  thereof,  and  for  damages: 
Held,  that  the  trustees  of  the  society  were  necessary  parties  to  the  suit, 
and,  8emble,  that  the  other  allottees  and  purchasers  ought  also  to  be 
represented  in  it. 
Per  the  Lord  Justice  Kniqht  Bruce. 

1.  Whether  the  body  of  restrictive  covenants  taken  together  was  not  of 
such  a  character  as,  independently  of  delay  and  of  acquiescence,  to 
exclude  any  remedy  by  injunction  under  them :  qwere, 

2.  It  not  being  possible  to  sue  the  defendant  at  law  on  the  restrictive  cove- 
nants, it  might  be  the  duty  of  the  Court,  in  the  event  of  the  plaintiff 
having,  lost  his  right  to  an  injunction  by  reason  of  his  delay  in  iosti- 

*  tuting  the  suit,  to  inquire  what,  if  any,  damages  he  had  sustained  by 
the  defendants  acts  in  contravention  of  the  covenants,  and  to  provide 
for  the  payment  of  the  amount  of  them,  if  any  \  semble. 
Per  the  Liord  Justice  Tdrnkr. 

1.  Whether  the  defendant  ought  to  be  bound  by  the  general  plan :  quasre, 

2.  The  plaintiff  had  an  equity  against  the  defendant  by  reason  of  the 
particular  restrictive  covenant  above  specified,  of  which  breaches  of 
duty  on  the  part  of  the  trustees  of  the  society  would  not  deprive 
him. 

8.  That  in  the  particular  case  the  plaintiff  had  lost  his  right  to  an  injunc- 
tion by  acquiescence ;  but,  sem6/«,  that  he  might  be  entitled  to  dam* 
ages  under  Sir  Huqh  Cairns^s  Act,  21  &  22  Vict.  c.  27.  —  Eastwood 
V.  Lever,  114. 


CALL.    See  Set-off. 
CAPITAL.    See  Company.    Inybstbient. 
CHAMPERTY.    See  Fraud,  1. 
CHARITABLE  TRUSTS  ACT.    See  Chabitt. 
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CHARITY. 

The  Charitable  Trasts  Act,  1860,  §  8,  gives  no  right  of  appeal  to  the  Court 
of  Chancery  without  the  aathorization  of  the  Attorney-General  or  of  the 
charity  conunisaioners  to  two  private  inhabitants  of  a  parish  from  an 
order  made  by  the  commissioners  in  respect  of  parish  charities, 
the  *  actual  yearly  income  of  which  is  below  501. ;  and  it  makes  **  784 
no  difference  that  the  order  sought  to  be  appealed  against  em- 
braces more  than  one  such  charity,  and  the  aggregate  yearly  income 
of  the  whole  exceeds  502.  —  Ex  parte  Nicholls,  In  re  The  Hackney 
CharUiea,  688. 

See  Wiix,  3. 

CHARTER-PARTY.    See  Ship. 

COMPANY. 

The  memorandum  of  association  of  a  limited  company  formed  under  the  Joint- 
stock  Companies  Acts,  1856,  1857,  declared  the  share  capital  to  be  so 
many  shares  of  so  much  each.  The  articles  of  association  contained  no 
power  to  alter  the  memorandum  in  this  respect,  or  to  authorize  the 
company  by  resolution  to  alter  the  rights  of  the  original  shareholders ; 
but  provided  that  the  directors  might,  with  the  sanction  of  the  company 
in  general  meeting,  declare  a  dividend  to  be  paid  to  the  shareholders  in 
proportion  to  their  shares :  JIdd,  that  the  company  could  not,  by  a 
special  resolution  under  tJie  Companies  Act,  1862,  authorize  the  issue 
of  the  unallotted  portion  of  the  original  share  capital  with  a  preferential 
dividend.  —  HuUon  v.  The  Scarborough  Cliff  Hold  Company,  Limited^ 
672. 

See  BniLDiNO  Societt,  1.    Contributort. 

See  DxBBNTURB.  .Injunction,  1,  2.    Order  and  Disposition.    Sbt-off. 

WiNDINChUP. 

CONDITIONS  OF  SALE.    See  Spbcifio  Pjirforicancb,  2. 

CONFIRMATION.    See  Truster,  2. 

CONSTRUCTION.  See  AocumulaHon.  Buiij>inq  Acts.  Lands  Clauses 
Act.  Lease.  Lunacy,  1.  Settlement.  Trustee  Act.  Water- 
works Act.    Will. 

CONSTRUCTIVE  TRUST.    See  Fraud.  4. 

CONTRACTOR.    See  Injunction,  1,  2,  3. 

CONTRIBUTORY. 

1.  A  dii*ector  of  a  company  applied  for  and  subscribed  an  agreement  to  take 
additional  shares.  He  was  entered  upon  the  register  in  lespect  of  the 
additional  shares,  but  none  were  ever  actually  allotted  to  him.  The 
company  being  wound  up :  Held,  that  his  name  was  properly  on  the 
register,  and  ought  also  to  be  placed  upon  the  list  of  contribu- 
tories  *  for  such  additional  shares,  notwithstanding  his  allegation  *  785 
that  he  had  applied  for  and  subscribed  the  agreement  to  take  the 
additional  shares  as  the  agent  only  for  another  person ;  there  being  no 
evidence  that  at  the  time  of  his  application  and  subscription  he  had 
communicated  the  alleged  fact  to  the  company.  —  In  re  The  Southamp^ 
ion,  &€.,  Steamboat  Company,  Limited,  Bird's  Case,  200. 

[608] 


*  785  INDEX  TO  THE  PRINCIPAL  MATTERS* 

m 

2,  The  memorandum  of  association  of  a  joint-stock  company,  registered  tmder 
the  Act  of  1856,  was  signed  by  A.  and  B.  each  for  twenty-five  shares. 
A.  and  B.  also  each  signed  the  articles  of  association,  which  regnlated 
the  number  of  the  directors,  named  certain  persons  as  the  first  direc- 
tors, and  provided  that  no  person  should  be  eligible  as  a  director  unless 
he  should  hold  in  his  own  right  a  certain  number  of  shares  as  a  quali- 
fication, and  then  provided  that  minutes  should  be  made  of  proceedings 
of  th^  directors  in  proper  books,  and  that  any  such  minute,  if  signed  by 
any  person  purporting  to  be  the  chairman  of  any  meeting  of  directors 
or  committee  of  directors,  should  be  receivable  in  evidence  without  any 
further  proof. 
The  minutes  of  one  meeting  of  the  directors,  which  were  signed  by  A.  as 
chairman,  represented  A.  as  a  subscriber  for  100  shares  in  the  com- 
pany. A.  attended  every  meeting  of  the  directors  as  chairman.  B. 
attended  one  meeting  only,  whereat  the  only  business  transacted  was 
the  election  of  a  new  director. 
I  The  company  being  ordered  to  be  wound  up  under  the  Act  of  1862 : 

I  Held  Cafiirming  the  decisions  of  the  Master  of  the  Rolls), — 

(1)  That  A.  was  liable  to  be  put  on  the  list  of  contributories  for  100  shares, 

inasmuch  as  he  was  (^regard  being  had  to  the  minutes  signed  by  him) 
primd  facte  (but,  per  the  Lord  Justice  Turnrr,  on\y  prima  facie)  liable 
for  that  amount,  and  he  had  not  on  the  evidence  discharged  himself 
from  the  burden  of  that  liability : 

(2)  That  B.  was  liable  to  be  put  on  the  list  for  twenty-five  shares  only,  the 

Lord  Justice  Knight  Bruce  holding  his  case  to  be  within  the  princi- 
ples of  Lord  AbercorfCa  Case  (4  De  G.,  F.  &  J.  78) ;  and  the  Lord 
Justice  TuiiNKR  distinguishing  Currie's  Case  (3  De  G.,  J.  &  S.  367), 
and  holding  that  the  clause  in  the  articles  of  association  with  refer- 
ence to  the  qualification,  without  which  perKons  were  not  to  be  eligible 
as  directors,  did  not  apply  to  persons  placed  in  the  position  of  direc- 
tors by  the  articles  of  association,  but  only  to  persons  thereafter  to  be 
elected  directors.  —  In  re  The  Llanharry  Hematite  L'on  Ore  Company, 
Limited,  Roney*s  Case,  Stoek^s  Case,  426. 
*  786  *  3.  Shares  in  a  limited  liability  company  were  applied  for,  and  the 
applicant  gave  a  check  for  the  amount  of  the  deposit  to  the  secre- 
tary of  the  company,  with  a  stipulation  that  if  the  applicant  did  not  get 
!  the  shares  in  a  few  days,  the  secretary  should  return  him  the  check  or 

I  the  money.    The  shares  were  allotted  to  the  applicant  two  days  ader- 

wards,  and  his  name  was  entered  as  that  of  an  allottee  in  one  of  the 
company^s  books ;  no  issue  of  the  shares,  however,  or  notification  of 
their  allotment,  was  made  to  him;  nor  did  he  pay  the  additional 
amount  payable  on  the  shares  on  their  allotment.  The  company  being 
wound  up  under  the  Companies  Act,  1862 :  — 
Hdd,  by  the  Lord  Justice  ^urnrr,  affirming  the  decision  of  the  Master  of 
the  Rolls  (houitante  the  Lord  Justice  Kxioht  Bruce),  that  the  appli- 
cant was  properly  placed  on  the  list  of  contributories,  the  contract 
between  the  company  and  the  applicant  having  become  perfect  and 
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binding  upon  the  latter  when  the  allotment  was  made,  and  notice  of  the 
allotment  not  being  necessary  to  perfect  the  contract.  —  In  re  The  New 
Theatre  Company,  Limited,  Bhxam^s  Ceue^  447. 

4.  Shares  in  a  joint^stock  company  were  allotted  to  and  registered  in  the 

name  of  a  person  on  the  application  in  his  name  of  another  person  to 
whom  the  former  had  lent  the  use  of  his  name  for  the  purpose,  on  con- 
dition that  he  was  to  be  exposed  to  no  liability  in  consequence,  and 
who  paid  the  deposit  on  the  shares.  The  company  being  subsequently 
ordered  to  be  wound  up  under  the  Acts  of  1866  and  1857,  and  nothing 
having  been  done  which  could  bind  the  company  towards  releasing  the 
registered  shareholder  from  his  liability :  Held,  that  whatever  equities 
in  the  shape  of  right  to  indemnity  might  exist  between  him  and  the 
person  applying  in  his  name  and  the  directors  who  had  entered  into  an 
arrangement  for  his  release,  which  was  tdtra  viree  and  had  not  been 
sanctioned  by  the  company,  his  name  was  properly  placed  on  the  reg- 
ister and  list  of  contributories.  —  In  re  The  Moseley  Oreen  Coal  and 
Coke  Company,  Limited,  BarrelVe  Case,  416. 

5.  An  applicant  for  shares  in  a  joint-stock  company  signed  a  form  of  accept- 

ance for  200,  and  gave  one  of  the  directors  a  check  for  the  amount  of 
the  first  call  upon  them.  Before  the  check  was  paid  into  the  company^s 
bankers,  the  applicant  had  expressed  to  the  director  in  question  his 
desire  to  limit  his  liability  to  fiAy  shares,  and  the  check  was  paid  in  with 
that  intention.  The  bankers^  receipt  expressed  (by  accident,  as  was 
alleged)  a  payment  in  respect  of  200  shares.  At  the  next  meeting  of 
directors  the  payment  of  5002.  was  agreed  to  be  treated  as  a  payment 
in  full  of  &iiy  shares,  the  remaining  amount  on  the  150  shares 
for  *  the  present  to  remain  in  abeyance,  and  a  certificate  of  such  *  787 
fully  paid-up  shares  was  deliveriil  to  the  applicant  in  exchange 
for  the  bankers*  receipt,  which  the  applicant  accordingly  gave  up.  No 
certificate  or  letter  of  allotment  was  ever  made  by,  nor  was  any  call 
ever  made  upon  or  dividend  paid  to,  the  applicant  in  respect  of  the 
150  shares :  he  received  a  dividend  in  respect  of  the  fifty  shares  only. 
Subsequently,  finding  his  name  on  the  register  for  200  shares,  he  pro- 
tected, and  it  was  resolved  that  the  150  shares  should  be  cancelled,  as 
no  calls  were  paid.  The  company  being  ordered  to  be  wound  up: 
Hdd,  that  the  applicant  was  liable  as  a  contributory  for  fifly  shares 
only.  —  In  re  The  ExhaU  Coal  Mining  Company,  Limited,  Mile»*8  Case, 
471. 

6.  Upon  the  formation  of  a  company  under  the  Companies  Act,  1862,  a  person 

desirous  of  being  appointed  one  of  its  local  secretaries  and  sgents 
formally  applied  for  shares.  The  payments  on  application  and  allot- 
ment were,  by  agreement  between  himself  and  the  company,  to  be  set 
off  against  his  salary  and  commission,  an'd  no  deposit  was  ever  paid  by 
the  applicant  upon  the  shares  for  which  he  applied.  The  company,  to 
the  knowledge  of  the  applicant,  allotted  him  the  shares  applied  for,  and 
registered  him  as  the  holder  of  them,  not,  however,  appropriating  to  him 
any  particular  shares,  but  only  the  amount  which  he  had  agreed  to 
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take.  On  the  company  being  afterwards  wound  np  volantarilj,  it 
hdd^  that  the  applicant  was  rightly  placed  npon  the  list  of  contribato- 
ries  in  respect  of  the  shares  applied  for,  and  that  the  case  was  unaffected 
by  a  cancellation  affected  to  be  made  by  the  company  of  an  agreement 
between  themselres  and  him  for  his  employment  as  local  secretary  and 
agent,  which  had  been  in  part  performed,  and  the  obligations  imposed 
by  which  on  the  company  and  the  applicant  respectively  were  not 
dependent  the  one  upon  the  other. 
BetCs  Case  (2  De  G.,  J.  &  Sita.  650),  distinguished.  —  In  re  The  Life  AssoeU^ 
Hon  of  England  {Limited)^  Thotnson^s  Case,  749. 

7.  The  liability  of  a  contributory  under  the  Companies  Act,  1862,  §  75,  com- 

mences at  the  date  when  he  enters  into  the  contract  under  which  he 
becomes  a  member  of  the  company  which  is  being  wound  up. — Ex 
parte  Canwell,  In  re  Vaughan,  539. 

8.  An  industrial  and  provident  society  originally  formed  with  unlimited 

liability  under  the  Industrial  and  Provident  Societies  Act,  1852,  was 
reregistered  with  limited  liability  under  the  Industrial  and  Provident 
Societies  Act,  1862,  and  ordered  to  be  wound  up  thereunder:  Hdd, 
that  past  members  whp  had  held  fully  paid-up  shares  in  the  society 

*  788       were  not  liable  to  *  be  put  on  the  list  of  contributories.  —  In  re  Tht 

Sheffield  and  Hallamshire,  <fcc..  Society  (Limited),  Fountain's  Case^ 
Swift's  Case,  699. 

9.  In  the  winding  up  of  an  unregistered  company,  under  the  Companies  Act, 

1862 :  Held,  that  a  person  was  rightly  placed  on  the  list  of  contributo- 
ries in  respect  of  shares  belonging  to  him  which  he,  for  the  purpose  of 
deluding  the  public  into  an  exaggerated  estimate  of  the  number  of 
shareholders  in  the  company,  had  had  registered  in  the  names  of  mere 
nominees  for  him. 
Quasre,  whether,  regard  being  had  to  the  200th  section  of  the  Act,  the  nomi- 
nees ought  not  to  have  been  also  on  the  list.  —  In  re  The  Wheal  Emily 
Mining  Company,  Cox's  Case,  53. 

See  Set-off.    Winding-up. 

CONVERSION.    See  Fraudulent  Deed. 

COPYHOLD.    See  Prescription. 

COSTS.     See  Accumulation.     Appeal,  4.     Executor.     Lands  Ciausbs 

Act.    Mortgage,  3.    Trustee  Reldbf  Act. 

COUNSEL.    See  Appeal,  1.    Building  Society,  1. 

COVENANTS.    See  Building  Society,  2.    Lease. 

CREDITORS.    See  Fraudulent  Deed.    Wi2«>ing-up,  2. 

CREDITOR'S  DEED.    See  Trade-mark,  3. 

CUSTODY  OF  INFANT.    See  Infant. 

CUSTOM.*  See  Injunction,  4.    Prescription. 

DAMAGES.    See  Building  Society,  2.    Injunction,  1.    Nuisance. 

DATE  OF  ORDER.    See  Appeal,  2. 

DEBENTURE. 

The  deed  of  settlement  of  a  joint-stock  company  authorized  the  directors  to 
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borrow  at  interest  on  the  secarity  of  the  funds  or  property  of  the  com- 
pany moneys  not  exceeding  in  amount  a  moiety  of  the  capital  sub- 
scribed for  at  the  time  of  the  loan,  and  to  cause  the  funds  or  property 
on  the  security  of  which  any  sum  or  sums  should  be  borrowed  to  be 
respectively  assigned,  transferred,  conveyed,  or  surrendered,  as 
the  case  might  *  require,  by  way  of  mortgage  to  the  lender.  The  *  789 
directors  having  issued  a  debenture  assigning  to  a  lender  (who 
was  not  a  shareholder  of  the  company),  as  his  security,  all  and  singular 
the  capital  stock,  moneys,  securities  for  money,  estate,  and  effects  of 
the  company  whatsoever  and  wheresoever,  and  whether  in  hand  or 
afloat,  and  the  company  being  afterwards  wound  up :  Held,  — 

(1)  That  the  debenture  did  not  extend  to  unpaid  capital  of  the  company. 

(2)  That  he  had  no  priority  over  the  other  general  creditors  of  the  company. 

—  In  re  The  British  Provident  Life  and  Fire  Assurance  Society,  Stan* 
ley^s  Case,  407. 

DEBTOR  AND  CREDITOR.    See  Tradb-mark,  8. 

DEMURRER. 

The  principle  laid  down  in  Brownsword  v.  Edwards  (2  Yes.  Sen,  243,  247), 
that  the  Court  will  not  determine  on  demurrer  doubtful  questions  on  a 
legal  title,  even  though  its  opinion  incline  in  favour  of  the  defendant, 
but  will  overrule  the  demurrer  without  prejudice  to  the  defendant's 
insisting  upon  the  same  matters  by  way  of  answer,  is  equally  applicable 
to  cases  where  the  doubtful  question  arises  on  an  equitable  title. — 
Cochrane  v.  WtUis,  229. 

« 

See  JuRiSDicnoK,  1. 

DIRECTOR.    See  Contributory,  1,  2. 

DISCHARGE.    See  Joint  Tenants. 

DISCOVERY. 

I.  The  penalty  and  forfeiture  clauses  of  the  Statutes  18  Eliz.  c.  5,  and  27 
Eliz.  c.  4,  cannot  be  nsed  by  defendants  in  equity  who  are  parties  to 
^eeds  which  it  is  sought  to  impeach  under  those  statutes,  as  exempting 
them  from  giving  discovery,  or  from  the  necessity  of  making  the  com- 
mon affidavit  as  to  documents,  even  though  among  such  documents  may 
be  the  deeds  sought  to  be  impeached.  —  Bunn  v.  Bunn,  816. 

;  2.  A  person  who  had  acted  as  the  foreman  of  a  manufacturer's  business  filed  his 
bill  against  the  manufacturer,  alleging  that  under  an  agreement  between 
them  the  plaintiff  was  to  have  a  weekly  salary  of  80^.,  and  in  addition 
one-sixth  of  the  profits  of  the  business,  and  praying  an  account  and 
payment  of  one-sixth  of  the  profits  of  the  business  to  him  accordingly. 
The  defendant  by  his  answer  denied  the  truth  of  the  plaintiff^s  case, 
but  admitted  a  right  on  his  part,  under  a  different  agreement,  however, 
to  that  set  up  by  him,  to  a  weekly  salary  of  80s.  (originally)  and  to 
one-twelfth  of  the  profits  of  the  business,  coupled,  however,  with  an 
agreement  on  the  part  of  the  plaintiff  that  the  latter  should  take 
the  statements  of  the  defendant  *  as  to  the  profits  to  be  true,  and  *  790 
should  not  demand  or  question  the  business  transactions  or  be 
entitled  to  eiumine  or  investigate  the  business  books. 
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The  defendant  made  the  usual  affidavit  as  to  documents,  in  which  he  admitted 
the  possession  of  documents  relating  to  the  matters  in  the  cause,  but 
declined  to  produce  them  for  the  reasons  appearing  on  his  answer. 
Held,  that  he  was  not  compellable  to  produce  them  upon  an  interlocu- 
tory application  before  the  hearing,  their  production  not  being  relevant 
to  the  issue  whether  or  hot  the  plaintiff  was  entitled  to  a  decree  for  an 
account,  although  their  production  might  be  material  on  the  question  of 
the  amount  payable  to  him  if  the  account  were  directed.  —  Tumey  v. 
Bayley,  332. 
DISTRESS.    See  Winding-up,  2. 
DISTRIBUTION.    See  Will,  4. 
DIVIDEND.    See  Company. 
DIVIDEND,  REFUNDING.    See  Intkrkst. 
DOCUMENTS.    See  Discovery. 
DOMICILE. 

1.  A  domiciled  Scotchman  not  in  the  service  or  employ  of  the  Indian  govern- 
ment went  to  India  and  resided  there  for  the  purposes  of  his  private 
business,  always,  however,  retaining  the  wish  and  intention  of  return- 
ing finally  to  Scotland :  Held,  that  he  never  lost  nor  intended  to  lose 
his  original  Scotch  domicile. 
Per  the  Lord  Justice  Turner  :  Domicile  can  only  be  changed  animo  d  facto ; 
and  residence  alone,  although  decisive  as  to  ihe  factum,  is  an  equivocal 
act  as  to  the  anitnuB. 
Domicile  imports  an  abiding  and  permanent  home,  and  not  a  mere  temporary 

one. 
The  acquisition  of  a  new  domicile  involves  the  abandonment  of  the  previous 
domicile,  and  to  effect  the  change  the  animus  of  abandonment  must  be 
shown. 
Whether  this  intention  of  abandonment  may  not  be  inferred  from  long  and 
continuous  residence  alone,  in  a  case  in  which  there  may  be  no  other 
circumstances  indicative  of  the  intention,  qucere. 
The  decisions  as  to  the  covenanted  servants  of  the  East  India  Company 
acquiring  an  Anglo-Indian  domicile  had  no  bearing  on  such  a  case  as 
that  before  the  Court. 
There  can  be  no  change  of  domicile  during  infancy,  and  the  lapse  of  seven 
years  after  attainment  of  majority  would  be  too  short  a  time  to  operate 
a  change  of  domicile,  in  the  absence  of  any  evidence  of  an  intention  to 
change  it.  — Jopp  v.  Wood,  616. 

*  791    2.  A  domiciled  Englishman,  a  *  widower  with  six  children,  went  through 

the  ceremony  of  marriage  with  his  deceased  wife^s  niece  in  Neuf* 
chatel,  in  Switzerland,  where  such  a  marriage  is  valid.  It  appeared, 
however,  that  the  parties  were  under  the  impression  that  the  marriage 
being  good  in  Switzerland  would  also  be  good  here.  On  this  occasion 
a  settlement  of  reversionary  personal  estate  belonging  to  the  husband 
was  executed  by  him  and  the  lady,  the  consideration  for  which  was 
expressed  to  be  the  intended  marriage,  the  natural  love  and  affection 
which  the  settlor  bore  for  his  children  by  his  late  wife,  and  divers  other 
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good  consideratioDS,  and  under  which  the  trustees  were  to  hold  the 
property  in  trust  for  the  settlor,  his  executors,  administrators,  or  as- 
signs, until  the  intended  marriage  should  be  soleipnized,  and  afler- 
wards  upon  trusts  for  the  settlor  and  his  intended  wife  for  their  lives, 
or  as  to  the  latter  her  widowhood,  with  remainder  in  trust  for  such  of 
the  settlor^s  children,  whether  by  his  former  marriage  or  by  the  in- 
tended marriage,  as  being  sons  should  attain  twenty-one,  or  being 
daughters  should  attain  that  age  or  marry:  Held,  that  the  word  "sol- 
emnized/* as  used  in  the  settlement,  meant  *' validly  and  effectually 
solemnized,**  and  that  inasmuch  as  there  never  had  been  a  valid  and 
effectual  solemnization  according  to  English  law  of  the  intended  mar- 
riage, and  the  settlor  was  dead,  without  having  changed  his  domicile, 
the  whole  beneficial  interest  in  the  property  comprised  in  the  settle- 
ment was  vested  in  him  at  the  time  of  his  death,  and  that  neither  the 
second  wife  nor  any  child  of  the  settlor  or  of  the  second  wife  acquired 
any  interest  in  such  property.  —  Chapman  v.  Bradley,  71. 
DONATIO  MOUTIS  CAUSA.    See  Gift. 


EASEMENT. 

To  imply  a  grant  or  reservation  of  ah  easement  as  arising  upon  the  disposi- 
tion of  one  of  two  adjoining  tenements  by  the  owner  of  both,  where 
the  casement  had  no  legal  existence  anterior  to  the  unity  of  possession 
and  is  not  one  of  necessity,  is  a  theory  in  part  not  required  by,  and  in 
other  part  inconsistent  with,  the  principles  of  English  law  that  regulate 
the  effect  and  operation  of  grants  of  real  property. 

If  the  grantor  intends  to  reserve  any  right  over  the  property  granted,  it  is  his 
duty  to  reserve  it  expressly  in  the  grant ;  and  the  operation  of  a  plain 
grant  not  pretended  to  be  otherwise  than  in  conformity  with  the  con- 
tract between  the  parties  ought  not  to  be  limited  and  cut  down  by  the 
fiction  of  an  implied  reservation. 

The  grantor  cannot  derogate  from  his  own  absolute  grant  so  as  *  to    *  792 
claim  rights  over  the  thing  granted,  even  if  they  were  at  the 
time  of  the  grant  continuous  and  apparent  easements  enjoyed  by  an 
adjoining  tenement  which  remains  the  property  of  the  grantor. 

The  comparison  of  the  disposition  (^  the  owner  of  two  tenements  to  the  des- 
tination du  pert  defamiUe  of  the  French  Code  Civil  is  a  fanciful  anal- 
ogy from  which  rules  of  law  ought  not  to  be  derived. 

Where  the  owner  of  two  tenements  sells  and  conveys  one  for  an  absolute 
estate  therein,  he  puts  an  end  by  contract  to  any  relation  which  he 
had  himself  created  between  the  tenement  sold  and  the  adjoining  tene- 
ment, and  dibcharges  the  tenement  so  sold  from  any  burden  imposed 
upon  it  during  his  joint  occupation ;  and  the  condition  of  such  tene- 
ment is  thenceforth  determined  by  the  contract  of  alienation  and  not 
by  the  previous  user  of  the  vendor  during  such  joint  ownership. 

Pyer  v.  CaHer,  1  H.  &  N.  916,  not  followed. 

A  dock  and  an  adjoining  strip  of  knd  and  coal  wharf  were  held  in  fee  by  the 
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same  person,  and  whenever  a  ship  of  any  size  was  taken  into  the  dock 
to  be  repaired  her  standing  bowsprit  projected  over  and  across  the 
adjoining  strip  of  land.  All  the  properties  were  put  up  for  sale  bj 
auction  under  particulars  of  sale  which  stated  that  the  dock  was  capable 
of  holding  two  vessels  of  large  size,  and  that  at  low  water  several 
vessels  or  a  steamer  of  the  largest  class  would  safely  lie  on  the  ways 
for  repairs ;  and  wherein  the  strip  of  land  was  described  as  a  *'  freehold 
coal  wharf  *^  capable  of  being  rendered  worth  a  very  large  rental  by  a 
comparatively  small  outlay ;  but  nothing  was  stated  to  show  that  the 
dock  or  its  owners  either  then  had  or  were  intended  to  have  any  right 
or  privilege  over  the  adjoining  premises.  The  strip  of  land  and  coal 
wharf  were  sold  and  conveyed  to  the  purchaser  in  fee  absolutely  and 
in  the  most  unqualified  manner,  and  under  such  purchaser  the  defend- 
ant claimed.  Afterwards  the  dock  was  sold  and  conveyed  to  the  pur- 
chaser thereof,  under  whom  the  plaintiff  claimed.  HM,  on  a  bill  filed 
for  an  injunction  to  restrain  the  defendant  from  preventing  or  xnter> 
fering  with  the  plaintiff^s  full  use  and  enjoyment  of  the  dock  as  the 
same  had  theretofore  been  used  by  allowing  the  bowsprit  of  any  vessel 
in  the  dock  to  overlie  or  overhang  the  strip  of  land  and  coal  wharf, 
and  reversing  the  decision  of  the  Master  of  the  Rolls,  that — 
(1)  There  was  no  legal  ground  for  holding  that  the  owner  of  the  dock  retained 
or  had,  in  respect  of  that  tenement,  any  right  or  easement  over  the 
adjoining  tenement  of  the  strip  of  land  and  wharf  after  the  sale  and 
alienation  of  the  latter : 

*  798    (2)  The  purchaser  or  grantee  of  *  the  wharf  was  not  to  be  considered 

as  having  been  bound  to  know,  at  the  time  of  his  purchase,  that 
the  use  of  the  dock  would  require  that  the  bowsprits  of  largd  vessels 
received  in  it  should  project  over  the  land  he  bought,  or  as  having 
bought  with  notice  of  this  necessary  use  of  the  dock,  and  the  absolute 
sale  and  conveyance  to  him  was  not  to  be  cut  down  or  reduced  accord- 
ingly : 
(3)  The  easement  claimed  by  the  plaintiff  was  neither  "  continuous,^'  "  appar- 
ent," nor  **  necessary." 
As  to  what  might  have  resulted  had  the  dock  been  the  property  first  sold, 
and  had  it  been  conveyed  with  all  privileges,  easements,  rights,  and 
appurtenances  as  then  used  and  enjoyed  by  the  vendor,  he  being  still 
the  owner  of  the  adjoining  strip  of  land  and  coal  wharf,  quc^re,  —  8uf- 
Jidd  V.  Brown,  185. 

See  Injunction,  4. 

ECCLESIASTICAL  PERSONS.    See  Pkescription. 

EQUITABLE  ASSIGNMENT.    See  Mortgaob,  4. 

EQUITY.    See  Jurisdiction,  2. 

EQUITY  OF  REDEMPTION.    See  Undkrvaluk. 

EVIDENCE.    See  Appeal,  3. 

EXECUTION.    See  Married  Woman.    Winding-up. 

EXECUTOR. 

An  executor  who  has  not  proved  his  testator's  will  may  be  made  a  party  to  a 
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rait,  provided  be  has  acted  as  executor,  and  it  is  not  necessary,  in  order 
to  maintain  the  bill  against  him,  to  prove  that  he  has  actually  received 
money  in  the  character  of  an  executor. 
Circumstances  under  which  a  person  named  as  an  executor  in  a  will  was  held 
to  have  so  acted  as  to  render  himself  liable  to  account  as  an  executor 
and  pay  costs  as  having  joined  in  a  vexatious  defence.  —  Vickers  v. 
Bdl,  274. 

.  See  Trustee. 
EXONERATION.    See  Mortgage,  8. 


FALSE  REPRESENTATION.    See  Trade-mark,  1 . 

FEME  COVERT.    See  Married  Woman.    Settlement,  2. 

FORECLOSURE.    See  Mortgage,  2. 

FOREIGN  ENLISTMENT  ACT.    See  Blockade. 

FORGERY.    See  Mortgage,  1. 

♦  FRAUD.  ♦  794 

1.  Where  a  client,  two  months  afler  protracted  and  complicated  liti- 

gation with  reference  to  the  ownership  of  an  estate  of  considerable  value 
had  been  brought  to  a  successful  issue  under  the  guidance  of  a  barrister, 
executed  in  favour  of  the  latter  a  grant  of  the  reversion  in  the  estate 
expectant  on  the  client^s  own  death,  charged  with  the  clients  debts 
and  legacies  to  a  specified  amount :  Held,  that  the  deed  must  be  set 
aside,  whether  as  a  deed  of  a  gift,  or  as  a  contract,  the  evidence  show- 
ing undue  influence  over,  and  want  of  independent  advice  on  the  part  of, 
the  client. 
Qwjere,  whether  the  deed  would  not  be  bad  on  the  grounds  of  champerty  and 
maintenance.  Per  the  Lord  Justice  Knight  Bruce.  —  Broun  v.  Ken- 
nedy,  217. 

2.  A  small  freehold  property  was  agreed  to  be  sold  by  an  elderly  spinster  in 

humble  life,  to  a  person  far  above  her  in  station.  The  agreement  was 
come  to  between  the  parties  alone.  In  respect  of  the  consideration  the 
vendor  sought  and  obtained  a  slight  advance  on  that  offered  by  the 
purchaser.  The  purchaser's  solicitor  drew  the  conveyance,  and  it  was 
presented  to  the  vendor  ready  for  execution,  and  executed  by  her  with- 
out any  advice.  The  Master  of  the  Rolls  .having  set  aside  the  convey- 
ance :  Held,  that  his  decree  was  right,  because  — 

Per  the  Lord  Justice  Knight  Bruce  :  The  parties  to  the  contract  were  in 
such  relative  positions  that  (a  case  of  undervalue  being  on  the  evidence 
affirmatively  deposed  to)  it  lay  on  the  purchaser  (contrary  to  the  usual 
rule)  to  show  affirmatively  that  the  price  he  had  given  was  the  value, 
and  on  the  evidence  he  had  failed  in  doing  so. 

Per  the  Lord  Justice  Turner  :  There  was  such  a  difference  between  the  posi- 
tion of  the  parties  to  the  contract  as  rendered  it  incumbent  on  the  put^ 
chaser  to  throw  further  protection  round  the  vendor  before  he  made 
the  bargain  with  her,  and  the  contract  was  an  improvident  one  from 
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which  she  was  entitled  to  be  relieved  (approying  and  following  Evans 
V.  Lleicellin,  1  Cox,  333). 

Per  the  Lord  Justice  Kniqht  Brucr  :  The  circumstance  standing  alone  of 
the  vendor  being  acquainted  with  the  value  of  the  property  might 
amount  to  nothing  or  next  to  nothing. 

Per  the  Lord  Justice  Turnbr  :  In  ascertaining,  in  a  case  of  disputed  sale, 
the  value  of  land  with  dilapidated  cottages  on  it,  the  rent  which  the 
cottages  would  produce  is  not  the  only  element  to  be  considered ;  the 
value  of  the  site  at  the  time  of  the  sale  must  also  be  considered.  — 
Baker  v.  Monk,  888. 

3.  A  life  assurance  society  reassured  a  portion  of  its  risk  on  one  of  its 
policies  with  a  second  society,  stating  that  a  third  society  had 
795  *  reassured  part  of  the  risk,  and  that  the  remainder  beyond  what  it 
was  proposed  that  the  second  society  should  take  would  be  retained 
by  itself,  the  first  society.  This  was  the  intention  of  the  first  society 
at  the  time,  but  in  the  interval  between  the  proposal  to  the  second 
society  and  the  completion  of  the  reassurance  with  it,  the  first  society, 
for  reasons  connected  with  its  own  business,  but  without  the  inter- 
vention of  any  new  fact,  or  new  information,  or  change  of  opinion 
as  to  the  value  of  the  life  ultimately  assured,  changed  its  prior  inten- 
tion and  reassured  the  whole  of  the  risk  beyond  what  was  to  be  taken 
by  the  second  society  wi^  the  third  society.  The  first  society,  how- 
ever, did  not  communicate  its  change  of  intention  to  the  second  soci- 
ety, but  allowed  them  to  complete  their  reassurance.  The  life  having 
dropped,  and  the  risk  having  become  a  claim,  and  the  second  society 
having  learnt  the  above  facts,  and  having  declined  to  pay  the  amount 
of  their  own  reassurance,  the  first  society  brought  an  action  at  law 
against  them  on  the  policy.  Upon  a  bill  filed  by  the  second  society 
against  the  first,  alleging,  as  by  evidence  was  proved  to  be  the  fact, 
that  the  retention  by  the  first  society  of  a  portion  of  the  risk  was  a 
material  element  in  inducing  the  second  society  to  take  a  share  in  it 
without  further  investigation  than  they  actually  made,  and  praying  to 
have  it  declared  that  the  policy  had  been  **  fraudulently  ^^  obtained,  and 
ought  to  be  delivered  up  to  be  cancelled,  and  seeking  an  injunction  to 
restrain  the  action  and  any  other  proceedings :  Held,  — 

(1)  That  the  second  society  was  entitled  to  the  relief  it  sought. 

(2)  That  the  case  made  by  the  bill  was  one  for  equitable  relief,  and  that  there 

was  consequently  jurisdiction  in  equity  to  deal  with  it,  even  if  it  might 
have  been  dealt  with  at  law  also. 

(3)  That  the  word  **  fraudulently  "  in  the  prayer  of  the  bill  was  properly  used 

in  its  technical  sense,  and  that  consequently  failure  of  proof  of  fraud  in 
fact  was  immaterial. 

(4)  That  even  although  where  a  bdl  alleges  a  case  of  fraud  only,  and  the 

fraud  is  not  proved,  the  bill  will  be  dismissed ;  yet  if  the  ca>e  alleged 
is  not  one  of  fraud  only,  relief  may  be  given  on  the  alternative  case 
made  by  the  bill.  Observations  on  Wilde  v.  Oibson'  (lU.  L.  Cas.  605) 
on  this  head. 
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FtT  the  Lord  Justice  Turner.  —  If  a  person  malces  a  representation  by  which 
he  induces  another  to  take  a  particular  course,  ancf  the  circumstances  are 
afterwards  altered  to  the  knowledge  of  the  party  making  the  represen- 
tation, but  not  to  the  knowledge  of  the  party  to  whom  the  representation 
is  made,  and  are  so  altered  that  the  alteration  of  the  circumstances  may 
affect  the  course  of  conduct  which  may  be  pursued  by  the  party  to 
whom  the  representation  *  is  made,  it  is  the  imperative  duty  of  the  *  7% 
party  who  had  made  the  representation  to  communicate  to  the  party 
to  whom  the  representation  has  been  made  the  alteration  of  those  cir- 
cumstances :  and  the  Court  will  not  hold  the  party  to  whom  the  repre- 
sentation has  been  made  bound  unless  such  communication  has  been 
made.  —  TraUl  v.  Baring,  318. 

4.  A  fraudulent  abstraction  of  trust  property  by  the  trustee  and  a  fraudulent 
receipt  and  appropriation  of  it  by  another  person  for  his  own  personal 
benefit  place  the  receiver  in  the  same  situation  as  the  trustee  from 
whom  he  received  it,  and  he  becomes  subject  in  a  Court  of  Equity  to 
the  same  rights  and  remedies  as  may  be  enforced  by  the  parties  bene- 
ficially entitled  against  the  fraudulent  trustee  himself;  and  when  it  is 
said  that  the  person  who  receives  under  such  circumstances  is  converted 
by  the  Court  into  a  trustee,  the  expression  is  used  for  the  purpose  of 
describing  the  nature  and  extent  of  the  remedy  against  him,  and  de- 
notes that  the  parties  entitled  beneficially  have  the  same  rights  and 
remedies  against  him  as  they  would  be  entitled  to  against  an  express 
trustee  who  had  fraudulently  committed  a  breach  of  trust. 

But  the  relief  against  the  receiver  in  such  cases  is  founded  on  fraud  and  not 
on  constructive  trust,  and  therefore  the  right  of  the  party  defrauded  is 
not  affected  by  lapse  of  time,  or,  generally  speaking,  by  any  thing  done 
or  omitted  to  be  done  so  long  as  he  remains  without  any  fault  of  his 
own  in  ignorance  of  the  fraud  that  has  been  committed.  —  Rolfe  v. 
Oregon/,  576.  , 

See  Partnrrship,  4.    Skttlrment,  2.    Trade-mark,  2.    Undervalue. 
FRAUDS,  STATUTE  OF.    See  Specific  Performance,  1. 
FRAUDULENT  DEED. 

A  partnership  of  two  was  dissolved,  the  outgoing  partner  assigning  to  the 
continuing  partner  all  his  share  in  the  partnership  assets,  and  the  latter 
covenanting  to  pay  the  partnership  debts.  At  the  date  of  the  assign- 
ment the  firm  was  insolvent,  as  was  also  each  of  the  partners.  The 
firm  being  shortly  afterwards  adjudged  bankrupt :  Hdtl,  that  the  trans- 
action WHS  void ;  that  it  did  not  operate  as  a  conversion  of  the  out- 
going partner^s  property  into  the  separate  estate  of  the  continuing 
partner ;  and  that  the  whole  of  the  property  as  it  existed  belonging  to 
the  bankrupts  at  the  date  of  the  assignment  must  still  be  considered  as 
remaining  the  joint  property,  and  must  be  administered  and  distributed 
as  such  under  the  bankruptcy  among  the  joint  creditors.  —  Ex  parte 
Mayou,  In  re  Edwards-Wood,  664. 

See  Discovert,  1. 
♦  FUTURE  PROPERTY.    See  Mortgage,  4.  *  *  797 
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GIFT. 

A.,  the  payee  of  (Artain  promissory  notes,  who  was  upwards  of  seTenty-oine 
years  of  age,  brought  them  to  his  nephew  B.,  saying,  *'  I  give  yoa 
these  notes,^^  adding  that  B.  should  have  them  at  A.^s  death,  but  that 
the  latter  would  like  to  be  master  of  them  as  long  as  he  lived.  The 
notes  not  being  indorsed  were  then  indorsed  by  A.  in  the  presence 
of  one  witness  in  the  following  way:  **I  bequeath  —  pay  the  witiiin 
contents  to  B.  or  his  order  at  my  death. '^  Six  months  afterwards  the 
testator  died,  and  in  a  suit  to  administer  his  estate :  Hdd,  that  B.  had 
no  right  to  the  notes  or  the  moneys  thereby  secured;  the  evidenoe 
showing  that  the  transaction  amonnted  to  no  more  than  an  attempted 
testamentary  gift,  which  failed.  —  In  re  PaitenofCs  Estate^  MUehdl  t. 
SmUh,  422. 

GOOD-WILL.    See  Tradk-mark,  2. 

GUARDIAN.    See  Ikfant. 


HUSBAND    AND    WIFE.     See  Infant,  1.     Marrued  Woman.     Mort- 

GAGE,    3.      SeTTLSMKNT,    2. 


IGNORANCE.    See  Fraud,  2. 

ILLEGAL  DEALING.    See  Blockade. 

ILLEGITIMATE  CHILD.    See  Settlement,  8. 

INCOME.    See  Investment. 

INCORPORATION  OF  LANDS  CLAUSES  ACT.     See  Lands  Clauses 

Act. 

INCUMBRANCERS.    See  Mortgage,  1,  4. 

INFANT. 

1.  A  husband,  who  had  indecently  conducted  himself  towards  an  infant 
female  child  of  the  marriage,  and  separated  from  his  wife  in  conse- 
quence, covenanted  in  the  separation  deed  that  the  children  of  the 
marriage  (who  were  infants)  should  at  all  times  thereafter  be  under  the 
sole  care,  management,  and  protection  of  the  wife :  Held  (by  the  Lord 
Justice  Turner,  affirming  the  decision  of  the  Master  of  the  Rolls,  but 
disseniiente  the  Lord  Justice  Knight  Bruce),  that  the  covenant  was 
not  contrary  to  public  policy,  and  was  enforceable  in  equity  at  the  suit 
of  the  wife;  hut  [held,  also  (by  the  Lords  Justices),  that  an  injunc- 
tion consequently  granted  against  the  husband  to  restrain  him  from 

*798        **  proceeding  to  obtain  the  infant  children  from  the  custody  of  the 
wife  should  not  be  a  perpetual  injunction,  but  one. until  further  order 
only. 
Per  the  Lord  Justice  Knight  Bruce  :  The  fact  of  the  fiarticular  covenant 

being  contrary  to  public  policy  did  not  vitiate  the  rest  of  the  deed. 
Per  the  Lord  Justice  Turner  :  Whether  the  covenant  being  treated  as  not 
contrary  to  public  policy  would  have  been  enforced  at  the  suit  of  the 
wife  had  she  also  been  guilty  of  misconduct.  —  Swift  v.  Swi/l,  710. 
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2.  The  father  of  an  infant  of  nearly  three  years  old,  originally  a  Protestant, 
had  died  a  Roman  Catholic  and  intestate.  His  widow  married  again. 
The  Conrt  committed  the  guardianship  and  custody  of  the  child,  until 
it  should  attain  the  age  of  seven  years,  to  the  mother,  her  second 
husband,  and  her  brother-in-law,  all  Protestants,  deeming  it  requisite, 
in  consequence  of  the  child^s  tender  age  and  delicate  health,  that  it 
should  continue  under  its  mother^s  care,  with  persons  associated  with 
her ;  but  the  Court  declared  that,  under  the  circumstances  of  the  case, 
the  child  ought  to  be  brought  up  in  and  educated,  when  capable  of 
receiving  religious  education,  as  a  member  of  the  Roman  Catholic 
Church ;  and  directed  that  when  she  attained  the  age  of  seven  yeara 
application  should  be  made  to  the  Court  respecting  her  guardianship 
and  education  and  religious  instruction. — Austin  v.  Austin,  In  re 
Austin,  716. 

See  Domicile,  1. 

INFLUENCE.    See  Fraud,  1. 

INJUNCTION. 

1.  By  a  contract  between  a  contractor  and  a  railway  company,  under  which 

the  former  was  to  execute  the  company^s  works,  it  was  provided 
(amongst  other  things)  that  surplus  chalk  should  be  the  contractor's 
property,  and  that  if  the  contractor  should  in  the  judgment  of  the 
company's  engineer  fail  in  the  due  performance  of  the  contract,  the 
engineer  might,  by  order  of  the  board  of  directors,  take  the  further 
performance  of  the  contract  out  of  the  contractor's  hands,  and  employ 
for  the  purposes  of  the  contract  such  persons  and  on  such  terms  and 
conditions  as  the  engineer  should  think  fit.  In  alleged  exercise  of  the 
power  conferred  by  the  latter  provision  the  company  resumed  posses- 
sion, and  took  the  further  performance  of  the  contract  out  of  the  con- 
tractor's hands,  who  thereupon  filed  a  bill  for  an  injunction,  alleging 
impropriety  of  conduct  and  duress  on  the  part  of  the  engineer,  and  that 
the  chalk  taken  would,  upon  the  completion  of  the  works,  become  the 
plaintiff's  property  as  surplus,  — allegations  the  truth  of  which 
were  bond  fide  disputed  by  the  company :  Ildd,  that  the  *  contract  *  799 
being  one  where,  if  the  company  was  wrong,  the  contractor  could 
be  amply  compensated  in  damages,  whereas  if  the  contractor  were  al- 
lowed to  resume  work,  the  Court  could  not  enforce  specific  perform- 
ance of  the  contract  in  order  to  compel  the  completion  of  the  works, 
the  contractor  was  not  entitled  to  an  interlocutory  injunction.  —  (kmrett 
V.  The  Danstead  and  Epsom  Downs  Railway  Company,  462. 

2.  Disputes  arose  between  a  coctractor  for  the  construction  of  a  railway  and 

the  company  for  whom  the  railway  was  to  be  constructed  as  to  the  time 
which  the  works  done  had  taken  for  their  execution ;  as  to  the  probable 
time  within  which  the  railway  could  be  finished ;  aod  as  to  defaults  in 
the  execution  of  works,  and  in  payment,  which  were  alleged  on  the  one 
side  and  denied  on  the  other,  and  as  to  which  there  was  a  considerable 
conflict  of  evidence.  The  contract  and  specification  provided,  amongat 
other  things,  that  if  the  contractor  failed  to  proceed  with  the  works  in 
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tbe  manner  and  at  tbe  rate  of  progress  required  by  the  company's 
en^neer,  the  contract  sbould  be,  at  the  option  of  the  company,  bat 
not  otherwise,  considered  void  so  far  as  related  to  the  work  remaining 
to  be  done,  and  that  all  sums  of  money  which  might  be  due  to  the 
contractor,  together  with  the  materials  and  implements  in  his  posses- 
sion, and  all  sums  of  money  named  as  penalties,  for  the  non-fulfilment 
of  the  contract,  should  be  forfeited  to  the  company  and  the  amount 
considered  as  ascertained  damages  for  breach  of  contract  The  com- 
pany, seeking  to  avail  themselves  of  these  provisions  in  the  contract 
on  the  ground  of  alleged  default  on  the  part  of  the  contractcfr,  claimed 
the  right  of  completing  the  works  themselves.  The  contractor  there- 
upon filed  a  bill  against  them,  seeking  an  injunction  to  restrain  them 
from  declaring  the  contract  void  as  to  work  remaining  to  be  done,  and 
from  declaring  the  amount  remaining  due  to  him  for  work  already  done 
under  the  contract  forfeited,  and  from  taking  possession  of  the  materials 
and  implements  in  his  possession  or  belonging  to  him.  He  then  moved 
interlocutorily  for  an  injunction  in  the  terms  of  the  prayer  of  his  bill, 
and  also  for  an  injunction  to  restrain  the  company  from  entering  upon 
the  line  of  railway  mentioned  in  the  contract :  Heldf  that,  — 

(1)  The  case  was  not  one  for  an  interlocutory  injunction. 

(2)  An  injunction  granted  upon  an  interlocutory  application  cannot  exceed 

that  prayed  by  the  bill. 
Upon  an  interlocutory  motion,  counsel  are  entitled   to  use  any  affidavit 
which  is  in  existence  at  the  time  when  they  are  called  upon  to  address 
•800        the  Court.  —  Munro  v.    The  Wivenhoe  and  ^  Drightlingsea  BaUioay 
Company,  723. 
3.  A  contractor  agreed  with  a  public  board  to  construct  a  sewer  and  other 
works  for  them.     The  specification  annexed  to  the  contract  empowered 
the  engineer  to  make  alterations  in  the  contract  drawings  and  other- 
wise, the  contractor's  remuneration  being  varied  in  proportion :  pro- 
vided fhat  all  materials  delivered  for  the  execution  of  the  works  should, 
on  being  placed  on  the  works,  become  the  property  of  the  board,  but 
that  on  completion  of  the  works  any  unused  materials  should  be  removed 
by  the  contractor,  and  upon  such  removal  should  revest  in  and  become 
the  property  of  the  contractor ;  that  all  temporary  buildings  and  plant 
provided  by  the  contractor  for  the  construction  of  the  works  should, 
upon  being  placed  on  the  works,  become  the  property  of  tlie  board, 
but  subject  to  the  use  thereof  by  the  contractor  or  any  other  person  or 
persons  on  his  default ;    and  that,  on  completion  of  the  works,  they 
should  be  removed  by  the  contractor,  and  upon  such  removal  should 
revest  in  and  become  the  property  of  the  contractor ;  that  if  the  con- 
tractor failed  in  diligently  prosecuting  the  works,  the  engineer  might 
give  him  notice  of  complaint,  and  if  that  failed  of  effect,  the  board  or 
the  engineer  might  give  him  seven  days*  notice  prohibiting  him  at  its 
expiration  from  further  executing  the  works,  and  thereupon  employ 
their  own  workmen  or  enter  into  contracts  with  others  to  complete  the 
works ;  and  in  the  event  of  the  board  giving  such  notice,  they  were  to 
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bave  power  to  take  possesBion  of  the  temporary  baildings  and  plant 
then  upon  the  works,  and  to  keep,  use,  and  employ  the  same  in  and  for 
the  further  execution  of  the  works  without  being  bound  to  make  any 
compensation  for  the  use  or  employment  thereof,  or  for  the  wear  or 
tear  or  destruction  or  consumption ;  any  portions  unused,  unemployed,  . 
or  unconsunied  and  remaining  in  existence  to  be  returned  to  the  con- 
tractor or  to  he  sold  by  the  board,  they  retaining  the  proceeds  of  sale 
until  the  final  settlement  of  accounts  between  them  and  the  contractor. 
The  drawings  annexed  to  the  contract  showed  a  portion  of  the  works  to  be 
executed  with  9-inch  brickwork.  The  contractor  alleged  that  it  was 
physically  impossible  to  carry  this  into  effect  by  reason  of  the  influx  of 
water.  Tlie  engineer  alleged  that  it  was  perfectly  possible,  if  only 
proper  pumping  apparatus  were  used  by  the  contractor.  At  the  same 
time  he  augmented  the  thickness  of  the  brickwork  in  part  of  the  works, 
and  the  contractor  was  paid  for  the  additional  work  as  an  extra.  The 
contractor,  however,  allowed  the  works  to  come  pra(3tically  to  a 
standstill.  The  engineer  gave  him  several  notices  of  complaint, 
♦  and,  finally,  a  seven  days'  notice  under  the  specification  for  dis-  ♦  801 
possessing  him  of  the  works ;  and  on  the  same  day  the  board 
obtained  an  interim  order  restraining  him  from  removing  any  tempo- 
rary buildings  or  plant.  On  the  day  before  the  expiration  of  the  seven 
/  days,  an  injunction  to  the  like  effect  was  obtained  by  the  board  on  notice, 
the  contractor,  however,  not  appearing.  The  seven  days  having  expired, 
the  board  issued  advertisements  for  new  tenders  for  the  completion 
of  the  works,  the  specification  showing  expressly  that  in  the  parts  of  the 
sewer,  where  it  was  alleged  that  nine  inches  thickness  of  brickwork  was 
insufficient,  an  augmented  thickness  would  be  substituted.  The  con- 
tractor himself  tendered  without  prejudice,  but  his  tender  was  not 
accepted.  He  thereupon  gave  notices  to  the  new  contractors  and  to 
the  board  requiring  delivery  up  to  him  of  all  temporary  buildings, 
plant,  and  materials  provided  by  him  for  his  contract,  and  filed  a  bill 
against  the  board  charging  the  physical  impossibility  of  completing  the 
original  contract  with  9-inch  brickwork  and  cement  compounded  accord- 
ing to  the  specification ;  that  the  contract  was  a  mistake  on  the  part  of 
the  engineer  and  was  accepted  by  the  contractor  under  a  mistake,  and 
that  the  works  to  be  executed  by  the  new  contractors  were  works  of  a 
totally  different  nature  from  those  which  he  had  a;;rced  to  construct, 
and  praying  that  the  contract  with  himself  might  be  set  aside  as  void, 
with  consequential  relief,  including^  delivery  up  of  all  materials  and 
plant,  or  payment  of  their  value ;  an  injunction  to  restrain  the  board 
from  using,  employing,  dealing  with,  or  disposing  of  the  materials  and 
plant,  or  authorizing  their  use,  employment,  or  disposition,  or  their 
being  dealt  with  under  the  new  contract,  and  from  disturbing  or  inter- 
fering with  the  works,  and  from  instituting  any  legal  proceedings  under 
the  contract  with  himself:  Held,  on  an  appeal  motion  for  an  inter- 
locutory injunction  in  the  terms  of  the  prayer  of  the  bill,  and  upon  an 
appeal  from  the  order  restraining  the  contractor  from  removing  tem- 
porary buildings  or  plant,  — 
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(1)  That  there  was  no  mistake  in  the  contract,  and  it  could  not  be  set  aside 

on  that  ground. 

(2)  That  the  works  to  be  executed  under  the  new  contract  remained  the 

works  to  be  executed  under  the  old. 

(3)  That  in  the  execution  of  the  works  under  the  new  contract,  the  board 

and  the  new  contractors  had  a  right  to  use  the  temporary  buildings, 
plant,  and  materials  provided  by  the  original  contractor. 

(4)  That  the  board  ought  not  to  be  required  to  give  any  security  for  the 

value  of  the  plant  and  materials. 

802  (5)  *  That  it  was  too  late  for  the  contractor  to  appeal  from  the  order 

awarding  the  injunction  against  the  removal  of  temporary  buildings 
and  plant  ader  the  entrance  by  the  board  and  the  new  contractors  with 
his  knowledge  upon  the  new  contract,  which  contemplated  the  use  by 
the  new  contractors  of  such  temporary  buildings  and  plant. 

(6)  That  no  interlocutory  injunction  ought  to  be  granted  at  the  suit  of  the 

contractor  as  prayed  by  his  bill. 

(7)  That  although  the  motion  might  have  been  refused  with  costs,  yet  inas- 

much as  one  of  the  Vice-Chancellors  had  made  such  costs  costs  in  the 
cause,  such  an  order  was  not  unreasonable,  and  would  not  be  disturbed. 
—  Jennings  v.  The  Brighton,  <fcc.,  Sewers  Board,  735. 

4.  The  reversioners  in  fee  of  houses  on  both  sides  of  a  court  in  the  city  of 
London  sold  their  reversion  of  a  house  on  one  side  of  the  court  to  a 
person  who  at  the  same  time  obtained  from  the  termor  an  assignment 
of  bis  interest.  The  purchaser  cleared  the  site  so  obtained  by  him, 
and  on  it  and  on  adjoining  land  commenced  building  in  such  a  way  as 
to  interfere  with  the  access  of  light  and  air  to  the  vendor^s  houses  on 
the  opposite  side  of  the  court,  and  the  latter  filed  a  bill  for  an  injunction 
to  restrain  him  from  proceeding  with  or  completing  his  buildings,  and 
for  a  preventive  and  mandatory  injunction  against  any  building  to  a 
greater  height  than  that  of  the  buildings  pulled  down,  or  so  as  to 
obstruct  the  light  and  air  to  a  greater  extent  than  had  been  the  case 
prior  to  the  clearance  of  the  site :  Held,  upon  the  evidence,  that  there 
was  no  such  material  injury  done  or  occasioned,  or  likely  to  be  done  or 
occasioned,  to  the  vendors  by  the  acts  of  the  purchaser  as  would  warrant 
the  interference  of  a  Court  of  Equity,  and  the  bill  was  dismissed  without 
costs,  but  without  prejudice  to  any  remedy  at  law. 

Per  the  Lord  Justice  Turner  :  — 

The  Court  of  Chancery  has  never  assumed  or  exercised  jurisdiction  to  order 
a  building,  which,  so  far  as  it  can  impede  the  progress  of  light  and  air, 
has  been  actually  completed,  to  be  pulled  down. 

Whether  where,  before  a  bill  seeking  an  injunction  by  way  of  preventive 
remedy  is  filed,  the  buildings  complained  of  have  been  carried  to  the 
full  height  to  which  it  was  intended  to  carry  them,  the  Court  would 
interfere  by  injunction  or  give  damages  under  Mr.  Rolt^s  Act  (Stat.  25 
&  26  Vict.  c.  42),  qucere. 

As  to  how  far  the  custom  of  the  city  of  London  as  to  the  access  of  air  remains 
unaffected  by  the  Prescription  Act  (Stat.  2  &  S  WUl.  4.  c.  71,  §  3), 
gucere» 
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It  18  not  every  impediment  to  the  access  of  ligbt  or  air  which  *  will    *  803 
warrant  the  interference  of  the  Court  of  Chancery  by  way  of  in- 
junction or  even  entitle  the  party  alleging  himself  to  be  injured  to  dam- 
ages at  law.     In  order  to  found  a  title  to  relief  in  equity,  or  even  at 
law,  in  respect  of  such  an  impediment,  some  material  or  substantial 
injury  must  be  established,  and  the  onus  of  proving  the  injury  rests 
upon  the  plaintiff. 
In  the  case  before  the  Court  evidence  of  an  obstruction  to  the  plaintiffn^  light 
and  air  arising  from  erections  on  the  site  sold  by  them  to  the  defendant, 
would  have  been  of  no  avail  to  them.  —  The  Cwriera  Company  v. 
Corbett,  764. 
5.  It  is  irregular  for  the  Court,  upon  a  defendant's  motion  to  dissolve  an 
injunction  obtained  against  him  ex  parte,  to  grant  any  new  injunction, 
and  especially  so  if  the  new  injunction  is  not  granted,  in  the  terms  of 
the  prayer  of  the  bill.  —  Burdeti  v.  Hay,  41. 

See  Building   Society,  2.     Compai^t.     Fraud,  3.     Lease.     Nuisance. 

Ship.    Trade-mark,  1,  4.    Wimding-up,  1. 

INSOLVENT.    See  JuRiSDicnox,  1. 

INSPECTORSHIP  DEED. 

A  debtor  executed  a  deed  of  inspectorship,  which  was  intended  to  operate 
under  the  Bankruptcy  Act,  1861,  §  192,  and  whirh  provided  for  pay- 
ment of  the  debts  by  instalments,  and  the  avoidance  of  the  deed  in 
certain  contingencies,  one  of  which  happened,  and  for  the  revivor  of 
the  debts  in  that  event,  deducting  dividends  received  under  the  deed. 
A  certain  creditor  was  mentioned  as  such  in  one  of  the  schedules  to  the 
deed.  The  debt  of  this  creditor  was  also  mentioned  in  the  statutory 
account  of  debts  of  the  debtor,  which  was  verified  by  his  affidavit; 
and  the  creditor  received  a  dividend  on  his  debt  from  the  inspectors 
under  the  inspectorship :  Held,  that  the  debt,  being  otherwise  barred 
by  the  Statute  of  Limitations,  was  not  by  any  of  these  circumstances 
taken  out  of  the  operation  of  the  statute.  —  Ex  parte  Topping,  In  re 
Leoey,  551. 

INSPECTORSHIP  OF  PROCEEDINGS-    See  Lunacy.  3. 

INTEREST. 

The  language  of  the  orders  of  the  Court  of  Bankruptcy  must  be  construed 
with  reference  to  the  settled  rules  of  the  Court;  and  it  being  the  set- 
tled practice  of  the  Court,  that  where  a  security  consists  of  an  equitable 
mortgage,  and  the  mortgagee  ader  a  bankruptcy  presents  a  petition  for 
the  realization  of  the  security,  he  is  not  entitled  to  any  interest 
subsequent  *  to  the  date  of  the  Jiai :  Hdd,  that  where  securities  *  804 
by  way  of  equitable  mortgage  comprised  joint  property  of  bank- 
rupt partners,  separate  property  of  one  partner  and  property  of  a 
stranger,  and  the  mortgagees  being  joint  and  separate  creditors  elected 
.  to  prove  against  the  separate  estates,  an  order  made  on  their  petition, 
and  directing  an  account  of  principal  and  interest  due  to  them  without 
express  limitation  of  the  calculation  of  the  interest  to  interest  due  at 
the  date  of  the^at,  did  not  entitle  them  to  a  calculation  of,  or  to  retain 
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out  of  the  proceeds  of  the  securities,  interest  subsequent  to  the  date  of 
the  fiat. 

Dividends  paid  upon  an  erroneous  principle  ordered  to  be  refunded  after  a 
considerable  lapse  of  time  and  change  of  circumstances.  —  Ex  parte 
Lvbbock,  In  re  Flood  and  LotU  616. 
INVESTMENT. 

An  intended  husband,  by  his  marriage  settlement  and  under  a  power  en- 
abling him,  appointed  certain  freeholds,  of  which  he  was  tenant  for  life 
in  possession,  to  trustees  during  his  intended  wife^s  life  npon  trust  out 
of  the  rents  and  profits  to  pay  her  an  annuity  of  500^.  for  her  jointure 
in  lieu  of  dower,  aud  gave  her  the  usual  powers  of  distress  and  entry 
for  securing  the  due  payment  of  the  annuity  (such  powers  extending 
to  give  her  the  enjoyment  in  case  she  took  possession  without  impeach- 
ment of  waste,  and  such  extension  being  beyond  her  power  to  give), 
and  covenanted  for  further  assurance.     He  afterwards  acquired  the  fee. 

Subsequently,  in  1843,  the  settled  hereditaments  being  in  part  subject  to  an 
antecedent  mortgage  created  by  the  husband,  and  being  considered  by 
the  wife  an  insufficient  security  for  her  annuity,  the  hu»band,  by  an 
indenture  reciting  these  facts,  assured,  subject  to  the  mortgage,  the 
same  and  other  property,  the  wife  releasing  her  500/.  annuity,  to  trus- 
tees upon  trust  (in  the  events  which  happened)  for  sale,  and  for  the 
investment  of  the  whole  if  not  more  than  sufficient,  and  if  more  than 
sufficient  then  of  a  sufficient  part  thereof,  in  a  competent  share  of  con- 
sols, to  produce  a  clear  yearly  income  of  500Z. ;  or  if  the  said  moneys 
should  not  be  equal  to  purchase  a  sufficient  amount  of  such  stock  to 
produce  such  yearly  income,  then  for  the  investment  of  the  whole  of 
such  moneys  \x\  or  upon  some  or  one  of  the  parliamentary  stocks  or 
public  funds,  or  upon  government  or  real  securities,  with  power  of  vari- 
ation of  securities :  and  after  the  death  of  the  husband  for  payment  of 
Ae  income  to  the  wife  during  her  life,  in  lieu  and  full  satisfaction  of  her 
annuity  under  the  marriage  settlement,  with  remainder  over. 
The  settled  property  was  from  time  to  time  sold,  and  the  net  proceeds 
*  805  invested  in  consols ;  but  the  *  investment  failed  to  produce  5002. 
a  year.  The  husband  having  sold  his  reversionary  interest  in  part 
of  the  trust  fund  expectant  on  his  wife^s  death  and  died :  Held^  in  a 
suit  instituted  by  the  wife  to  have  the  trusts  of  the  settlement  and  the 
deeds  of  1843  carried  into  effect,  — 

(1)  That  the  object  of  the  arrangement  of  1843  was  to  give  the  wife  a  better 

means  of  insuring  to  her  500Z.  a  year ;  but  that  she  had  no  right  to 
come  upon  the  capital  of  the  investment  to  make  good  that  annual  sum. 

(2)  That  the  income  of  the  investment  in  consols  falling  short  of  that  annual 

sum,  and  the  chief  object  of  the  trust  being  likely  to  be  defeated  by  the 
insufficiency  of  the  investment,  the  case  was  one  for  a  change  of  invest- 
ment into  East  India  stock,  under. Stats.  22  &  23  Vict.  c.  35,  §  32,  23 
&  24  Vict.  c.  38,  §§  10,  11,  12,  and  the  General  Order  of  Ist  February, 
1861,  notwithstanding  the  opposition  of  the  purchasers  of  the  reversion 
of  part  of  the  fund,  but  without  prejudice  to  their  rights  as  between 
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the  husband's  executors  and  themselves,  and  that  the  wife  was  entitled 
to  the  interest  of  that  new  investment  as  from  the  date  of  the  order 
for  it 
Quasre :  Whether  she  was  entitled  to  any  order  in  respect  of  arrears  of  the 
annuity  accrued  prior  to  the  order.  —  Mortimer  v.  PictoUt  166. 


JOINT  AND   SEPARATE  CREDITORS.    See  Partnership,  2. 

JOINT  AND  SEPARATE  ESTATE,    See  Fraudulent  Deed.    Interest. 

JOINT-TENANTS. 

Where  an  equitable  charge  is  vested  in  two  persons  even  as  joint-tenants,  the 
money  cannot  be  paid  to  one  without  special  authority  from  the  other, 
so  as  to  discharge  the  estate  which  forms  the  security. 
Where  the  purchaser  of  property  under  an  administration  decree  declined  to 
complete  his  purchase,  upon  the  ground  of  the  non-concurrence  on  the 
occasion  of  a  previous  sale  of  one  of  two  persons  interested  in  the  pur- 
chase-money:  Held^  that  he  must  nevertheless  bring  the  purchase- 
money  into  Court,  the  objection  being  one  of  conveyance  and  not  of 
title.  — Mataon  v.  Dennis,  845. 

JUDGMENT  CREDITORS.     See  Mortgage,  3. 

JURISDICTION. 

1.  The  jurisdiction  of  the  Court  of  Chancery  is  not  ousted  by  a  limited  statu- 

tory jurisdiction  conferred  upon  another  Court,  and  is  properly 
invoked  where  the  purposes  for  which  the  limited  jurisdiction  *  is    *  806 
conferred  are  at  an  end,  or  where  the  limited  jurisdiction  is  not 
equal  to  the  comprehension  of  the  matter  in  dispute,  or  can  only  be 
exercised  on  terms  destructive  of  the  right  claimed. 
An  insolvent  debtor^s  estate  had  been  fully  administered  in  the  Insolvent 
Debtors^  Court,  and  a  sum  paid  out  of  Court  to  him  as  surplus ;  but 
he  had  obtained  no  order  to  annul  the  insolvency  or  to  revesf  his  prop- 
erty in  him :  Held,  that  he  was  nevertheless  entitled  to  sue  in  Chancery, 
in  order  to  impeach  the  dealings  of  his  assignees  in  insolvency  with  his 
property.  « 

Bochfort  V.  Battershy  (2  11.-  L.  Cas.  388)  and  Dyson  v.  Hamhy  (7  De  G., 
M.  &  G.  1)  dibtinguished. 

Circumstances  under  which  a  demurrer  for  multifariousness  was  overruled.  — 
Troup  V.  Ricardo,  489. 

2.  Famiiv  estates  stood  limited  to  an  eldest  son  for  life,  with  remainder  to  his 

male  issue  in  tail,  with  remainder  to  the  second  son  for  life,  with 
remainder  to  his  male  issue  in  tail,  with  remainder  to  the  eldest  son^s 
female  issue  in  tail,  with  remainder  to  the  second  son^s  female  issue  in 
tail,  with  remainders  over.  The  eldest  son  and  his  wife  were  divorced, 
at  the  busband^s  suit,  by  a  decree  of  the  Divorce  Court;  but  no  child 
of  the  marriage  having  been  born  during  a  cohabitation  of  six  years,  a 
female  child  was  born  of  the  wife  after  an  interval  of  nearly  eighteen 
months  after  cesser  of  cohabitation  with  her  husband,  a  few  weeks  only 
after  the  decree  fti^i  in  the  Divorce  Court  was  pronounced,  but  before 
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the  decree  absolute  was  pronounced.  The  child  must  have  been 
begotten  before  the  proceedings  in  the  Divorce  Court  were  instituted. 
The  eldest  son  taking  no  steps  to  raise  the  question  of  the  legitimacj 
of  the  child,  and  neither  he  nor  the  second  son  having  any  male  issue, 
a  small  personal  settlement  was,  ailer  the  decree  absolute,  made  hy  the 
mother  of  the  eldest  son,  with  the  privity  of  the  second,  for  the  express 
purpose  of  raising  the  question,  the  settlement  giving  successive  inter- 
ests to  the  children  living  at  its  date  of  the  marriage  betvreen  the  eldest 
son  and  his  then  divorced  wife  and  to  the  second  sonC  The  latter  then 
filed  a  bill  to  have  the  trusts  of  the  settlement  carried  into  execution, 
upon  an  allegation  that  the  trustees  declined  to  act  except  under  the 
direction  of  the  Court,  charging  the  illegitimacy  of  the  child,  and 
claiming  an  immediate  interest  in  the  trust  fund.  The  settlement  was 
admittedly  made  for  the  purpose  of  settling  the  succession  to  the  family 
estates.  The  child,  by  her  counsel,  disclaimed  at  the  bar  any  right 
under  the  settlement :  Held  (affirming  the  decision  of  Vice-chancellor 
Sir  W.  P.  Wood,  but  on  other  grounds,  and  disapproving  of  Our- 
807  ney  v.  Oumey^  *1  XL  &  M.  418),  that  a  suit  so  circumstanced, 
being  merely  manufactured  for  the  purpose  of  compelling  the  present 
trial  in  an  indirect  way  of  an  important  question  affecting  the  title  to 
large  estates,  namely,  the  stattts  of  legitimacy  or  illegitamacy  of  the 
infant,  was  not  maintainable.  —  Cooke  v.  Cooke,  704. 
See  Lbasb.    Principal  a>*d  Agent.    Trade-mark,  1,  2. 


LACHES.    See  Fraud,  4. 

LANDLORD  AND  TENANT.    See  Lkaot.    Winding-up,  2. 

LANDS  CLAUSES  ACT. 

A  public  improvements  Act  referred  back  to  and  incorporated  an  earlier  pub- 
irc  improvements  Act,  which  in  its  turn  referred  back  to  and  incor- 
porated a  third.    Each  of  the  three  Acts  was  passed  after  the  Lands 
Clauses  Act,  and  in  none  of  them  was  there  any  provision  for  the  pay- 
.    ment  of  costs  by  the  promoters,  except  in  the  case  of  moneys  paid  into 
Court  in  the  cases  of  persons  under  disability :  Hdd,  that  the  provi- 
sions contained  in  the  80th  section  of  the  Lands  Clauses  Act  as  to  the 
payment  by  the  promoters  of  the  costs  of  sales  and  conveyances  must 
be  considered  as  incorporated  in  the  later  Act,  there  being  nothing  in 
them  to  vary  or  except  such  provisions. 
Observations  on  In  re  Ckerry^a  Settled  Estates,  4  De  G.,  F.  &  J.  332. 
in  re  Strachan^s  Estate,  9  Hare,  185,  approved  on  the  point  of  construction. 
—  In  re  The  Westminster  Estate  of  the  Parish  of  8t.  Sepulchre,  282. 

See  Waterworks  Act. 
LAPSE  OF  TIME.    See  Fraud,  4. 
LEASE. 

A  lease  contained  a  covenant  on  the  part  of  the  lessees  to  *'  rebuild  ^  a  new 
house  and  premises  on  the  site  of  the  demised  messuage,  which  they 
covenanted  to  pull  down :  Held,  — 
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(1)  That  the  coyenant  did  not  inyolye  any  obligation  to  erect  the  new  house 
in  the  same  manner  and  in  the  same  style  and  shape  and  with  the  same 
elevation  as  the  old  building. 
(2)  That  even  if  it  did,  the  implication  would  have  been  rebutted  in  the  case 
before  the  Court,  inasmuch  as  the  covenant  stipulated  that  the  new 
house  and  premises  should  be  suitable  for  a  purpose  to  which  the  old 
building  was  not  applied. 
The  lease  also  contained  an  agreement  that  such  of  the  windows  and 

lights  in  the  new  house  *  and  premises  as  occupied  the  site  of  *  808 
ancient  lights  were  to  be  considered  as  and  should  have  all  the 
rights  of  ancient  lights.    Hdd,  that  this  was  merely  an  agreement  be- 
tween the  parties,  amounting  to  an  engagement  by  the  lessees  that,  so 
far  as  they  were  concerned,  and  so  far  as  they  were  owners  of  the 
adjoining  property,  the  lights  of  the  windows  of  the  new  house  which 
should  occupy  the  site  of  ancient  lights  should  have  the  character  of 
ancient  lights ;  and  that  the  extent  of  the  covenant  must  be  limited  to 
such  rights  and  such  estate  and  interest  as  the  appellants  themselves 
might  possess  in  the  adjoining  land. 
The  lease  further  contained  a  provision  that  certain  entrances  from  the  de- 
mised messuage  and  the  yard  in  its  rear  into  an  adjoining  court  and 
gateway,  and  the  right  of  carriage-way  in  respect  of  the  messuage 
through  such  court  should  be  preserved.     Held,  that  the  covenant  must 
be  construed  with  reference  to  the  right  of  way  and  the  user  of  the 
right  of  way  which  had  existed  as  far  back  as  could  be  traced  by  evi- 
dence in  respect  of  the  demised  premises. 
The  assistance  afforded  by  the  Court  of  Chancery  by  way  *of  liiandatory  and 
prohibitory  injunction  in  aid  of  specific  performance  is  a  jurisdiction 
the  exercise  of  which  is  eminently  discretionary,  and  ought  to  be  guided 
and  measured  by  what  substantial  justice  requires  as  between  the  par- 
ties. 
Circumstances  under  which,  by  reason  of  a  reasonable  offer  made  by  the 
defendants,  and  upon  terms,  the  Court  declined  to  exercise  the  juris- 
diction. 
Observations  on  the  duty  of  the  Court  clearly  to  lay  down,  by  the  language  of 

its  injunction,  what  it  permits  and  what  it  prohibits. 
Liberty  should  not  be  given  to  a  plaintiff,  in  a  suit  for  a  mandatory  and  pro- 
hibitory injunction  in  aid  of  specific  performance  of  a  building  agree- 
ment, to  apply  to  the  Court  in  the  event  of  the  defendants  erecting  any 
wall  or  building  which  should  prevent  free  access  of  light  and  air. 
Either  the  application  for  such  liberty  is  premature,  in  which  case  the 
liberty  ought  not  to  be  given ;  or  if  reason  for  the  application  after- 
wards arises,  it  must  be  the  subject  of  independent  proceedings.  —  Low 
V.  Innes,  286. 

See  Trustee,  2. 
LEGACIES.    See  Will,  1. 
LEGITIMACY.    See  Jurisdiction,  2. 
LICENSE.    See  Mortgaqx,  4. 
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LIGHT.    See  Injunction,  4.    Lbase. 

♦  809    •  LIMITATIONS.    See  Inspectorship  Deed. 

LUNACY. 

1.  The  word  *•  property"  in  the  Lunacy  Regulation  Act,  1862  (Stat.  25  &  26 

Vict.  c.  86),  §  12,  which  empowers  the  Lord  Chancellor  to  make  a 
summary  order  for  rendering  the  property  of  an  alleged  lunatic  avail- 
able for  his  maintenance,  where  such  property  does  not  exceed  1000/., 
means  beneficial  property,  or  property  clear  of  debt,  and  in  a  case 
where  this  did  not  satisfactorily  appear  to  be  the  case,  a  reference  was 
directed  to  the  master  in  lunacy  to  inquire  whether  the  fact  was  as 
stated,  and  also  whether  a  proposed  compromise  aifecting  part  of  the 
property  was  proper  to  be  carried  into  effect.  —  In  re  Adams,  182. 

2.  The  Lunacy  Regulation  Acts  of  1853  and  1862  contain  no  machinery  by 

means  of  which  a  conveyance  of  the  legal  estate  of  a  married  woman 
of  unsound  mind  in  freehold  property  can  be  obtained ;  and  in  a  case 
where  this  was  sought  an  order  was  made  simply  directing  a  sale,  and 
declaring  all  beneficial  interest  of  the  married  woman  bound  by  the 
order.  —  In  re  Stables,  257, 
8.  According  to  the  established  practice  in  lunacy,  no  person  except  the  par- 
tics  and  those  claiming  under  them  may  as  of  right  inspect  the  proceed- 
ings ;  other  persons  claiming  the  right  so  to  do  must  make  a  case  for 
the  purpose.  Circumstances  under  which  liberty  was  given  to  plaintiffs 
in  a  suit  for  the  administration  of  the  intestate  lunatic^s  personal  estate 
to  do  80.  —  In  re  Wood,  Banner  v.  England,  134. 


MAINTENANCE.    See  Fraud,  1. 
MARRIAGE.    See  Domicile,  2. 
MARRIAGE  SETTLEMENT.    See  Investment. 
MARRIED  WOMAN. 

If  a  power  be  created  to  be  executed  by  deed  or  instrument  in  writing,  it 

may  be  well  executed  by  will. 
Under  a  power  created  either  before  or  since  the  New  Wills  Act  to  appoint 
real  estate  by  deed  or  will  to  be  respectively  signed,  sealed,  and  deliv- 
ered in  the  presence  of  and  attested  by  three  credible  witnesses,  a  will 
executed  in  manner  prescribed  by  that  statute  is  a  good  execution  of 
the  power. 
But  where  a  power  was  created  after  the  New  Wills  Act,  to  be  executed  by 
any  instrument  in  writing,  signed,  sealed,  and  delivered  in  the  pres- 
*  810       ence  of  and  attested  by  two  credible  witnesses :  *  Held,  that  a  will  duly 
executed  in  conformity  with  the  statute,  but  not  sealed,  was  not  an 
instrument  by  which  the  power  could  be  duly  exercised. 
A  feme  covert,  where  not  restrained  from  alienation,  has,  as  incident  to  her 
separate  estate,  and  without  any  express  power,  a  complete  right  of 
alienation  of  that  estate  by  instrument  inter  vivos  or  will.  —  Taylor  v. 
Meads,  597. 

See  Lunacy,  2.    Settlement,  2. 
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MERCHANT  SHIPPING  ACT.    See  Ship. 
METROPOLITAN  BUILDINGS.    See  Building  Acts. 
MISREPRESENTATION.    See  Fraud,  8. 
MORTGAGE. 

1.  A  mortgagor  induced  hb  second  mortgagee  to  release  the  mortgaged 

estate  in  consideration  of  the  substitution  of  other  securities ;  and  then 
created  a  third  mortgage  on  the  estate  so  released.  Afterwards  he 
created  a  fourth  mortgage  on  the  estate.  This  mortgage  was  made 
with  the  concurrence  of  the  tiiird  mortgagees,  who  joined  to  postpone 
their  security,  and  who  received  part  of  the  money  raised  on  the  secu- 
rity of  the  fourth  mortgage  in  part  discharge  of  the  moneys  due  to  them 
upon  their  own  security.  The  mortgagor  then  died,  and  it  was  for  the 
first  time  discovered  that  the  securities  substituted  in  the  hands  of  the 
second  mortgagee,  and  which  were  the  consideration  for  the  release 
executed  by  him,  were  forgeries.  The  fourth  mortgagees  sold  the 
mortgaged  estate,  and  aAer  paying  off  the  first  mortgage  retained 
the  surplus  in  part  discharge  of  the  moneys  due  to  them  on  their 
security.  The  net  value  of  the  estate  after  payment  off  of  the  first 
mortgage  having  been  thus  ascertained,  the  second  mortgagee  filed  his 
bill  against  the  third  mortgagees  seeking  to  recover  the  amount  of  that 
net  value  from  them,  they  having  received,  as  above  mentioned,  part  of 
the  moneys  raised  on  the  security  of  the  fourth  mortgage  to  an  amount 
exceeding  the  net  value  of  the  estate :  Hddt  that  he  was  not  entitled  to 
such  relief.  —  Ejpre  v.  Burmester^  435. 

2.  Where  the  mortgagee  of  leasehold  property  which  was  unlet  and  could  not 

be  let,  and  was  consequently  unproductive,  asked,  in  a  suit  for  fore- 
closure or  sale,  for  an  immediate  sale,  under  the  Stat.  15  &  16  Vict, 
c.  86,  §  48,  and  the  Court  below  decreed  accordingly,  the  Court  of 
Appeal  declined  to  interfere  with  what  the  Court  below  had  done.  — 
Foster  v.  Harvey,  59. 

8.  A  husband^s  estates  were  limited  to  himself  for  life,  with  remainder 

to  such  uses  as  he  and  his  wife  *  should  jointly  appoint  for  the  *  811 
purpose  of  raising  money  by  way  of  mortgage  or  otherwise,  and, 
subject  thereto,  to  a  termor  to  raise  certain  moneys  due  from  the  hus- 
band, with  remainder  to  the  wife  for  life,  and  with  an  ultimate  remain- 
der to  the  husband  and  wife  in  moieties.  The  husband  and  wife 
exercised  the  joint  power,  and  thereby  raised  money  for  the  use  of 
the  husband :  Held  (affirming  the  decision  of  the  Master  of  the  Rolls), 
that  the  case  was  not  one  in  which  the  wife^s  estate  had  been  pledged 
or  charged  for  the  husband^s  debt ;  and  that,  as  there  was  no  charge 
upon  her  estate,  there  could  be  no  claim  on  her  part  for  exoneration  as 
against  the  husband's  moiety  of  the  estate,  under  the  limitations  of  the 
settlement  subsequent  to  the  joint  power. 

Two  of  the  settled  estates  were  at  the  date  of  the  settlement  subject  to  two 
several  mortgages,  herein  after  called  resfiectively  mortgage  A.  and 
mortgage  B.  A  third  estate  was  subsequently  charged  under  the  joint 
power  with  a  mortgage  herein  after  called  mortgage  C.    The  husband 
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was  tenant  for  life  in  possession  of  all  three  estates,  and  in  1840  a  judg- 
ment was  recovered  against  hinit  which  was  registered  about  the  same 
time.  In  1841  he  became  insolvent,  and  afterwards  the  interest  on 
mortgage  A.  was  allowed  to  fall  into  arrear.  On  the  other  hand,  the 
persons  claiming  under  mortgages  B.  and  C,  which  did  not  affect  the 
property  comprised  in  mortgage  A.,  were  permitted  to  enter  into  the  per- 
ception of  the  rents  of  the  property  in  mortgage  to  them,  and  those 
rents  exceeded  the  interest  on  mortgages  B.  and  C,  so  that  the  per- 
sons claiming  under  these  mortgages  had  a  surplus  of  the  rents  in  their 
possession :  HM^  that  inasmuch  as  when  the  judgment  was  registered 
no  surplus  of  the  rents  was  in  the  possession  of  the  mortgagees  claim- 
ing under  mortgages  B.  and  C,  the  judgment  creditor  was  subject  to 
the  same  equfty  as  would  affect  the  tenant  for  life  himself;  viz.,  the 
obligation  to  keep  down  the  arrears  of  the  interest  on  mortgage  A. 
before  he  could  claim  to  stand  in  the  place  of  the  mortgagees  claiming 
under  mortgages  B.  and  G.  in  respect  of  the  principal  moneys  paid  off 
out  of  the  rents  received  by  them. 

Senible,  that  the  case  would  have  been  otherwise  had  there  been  surplus  rents 
in  the  hands  of  the  mortgagees  in  question  at  the  date  of  the  registra- 
tion of  the  judgment. 

Held,  however,  that  the  loss  must  be  actually  incurred  before  it  could  be  the 

subject  of  set-off.  —  Scholefield  v.  Lockwood,  22. 
4.  An  assignment  of  existing  chattels  by  way  of  mortgage,  accompanied  by  a 
power  to  the  mortgagee  to  put  a  manager  in  possession,  and  a  license 

*  812       to  the  mortgagee  to  enter  and  seize  after  *  acquired  chattels,  does  not 

operate  as  an  equitable  assignment  of  such  after  acquired  chattels,  or 
create  in  the  mortgagee  any  present  equitable  interest  in  them. 
What  amounts  to  notice  on  the  part  of  a  mortgagor  of  a  sub-mortgage  cre- 
ated by  his  mortgagee. 
Where  under  a  license  to  seize  after  acquired  chattels  seizures  have  been 
made,  but  the  Court  of  Chancery  intervenes  before  any  conversion  of 
the  property  seized  has  been  made,  semble,  that  the  rights  of  the  vari- 
ous incumbrancers  must  be  determined  by  a  reference  to  what  might 
have  been  done  by  any  of  them  under  the  powers  given  by  their  respec- 
tive securities.  — i^eeve  v.  Whitmore,  Martin  v.  Whittnore,  1. 
See  Interest.    Ship.    Undervalue. 
MORTMAIN  ACT.    See  Will,  8. 
MULTIFARIOUSNESS.    See  Jurisdiction,  1. 
MULTIPLICITY  OF  SUITS.    See  Patent,  2. 


NEUTRAL.    See  Blockade. 

NOMINEE.    See  Contributory,  9. 

NOTICE.    See  Mortoaob,  4.    Order  and  Disposition.    Partnership,  4. 

•  Trustee,  2. 

NUISANCE. 

Occurrences  of  nuisances,  if  temporary  and  occasional  only,  are  not  grounds 
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•  * 

for  the  interference  of  the  Court  of  Chanoery  by  injunction,  except  in 
extreme  cases.  Therefore,  where  a  railway  company  carried  down  to 
and  deposited  on  a  siding  to  their  line  manure  which  was  occasionally 
not  proper  manure,  and  they  occasionally  allowed  it  to  remain  there 
longer  than  it  ought  to  have  remained :  HM^  in  a  suit  by  a  neigh- 
bouring land-owner  for  an  injunction  to  restrain  the  nuisance  and  for 
damages,  — 

(1)  That  the  Court  would  not  interfere  by  way  of  injunction. 

(2)  That  the  Court  would  not  enter  into  the  question  of  damages,  the  case 

being  one  which,  in  the  judgment  of  the  Court,  could  be  more  effectu- 
ally disposed  of  at  law  than  in  equity,  and  Sir  Hugh  Cairns^s  Act 
(21  &  22  Vict.  c.  27)  only  giving  the  Court  of  Chancery  jurisdiction 
to  give  damages  in  any  case  where  a  bill  is  properly  filed  in  it,  while 
Mr.  Rolt^s  Act  (25  &  26  Vict.  &  42)  does  not  make  it  compulsory  on 
the  Court  so  to  do.  —  StoaiJie  ▼.  The  Great  Northern  Railway  Com' 
pany,  211. 


*  OFF£R,    See  Ysndor  and  Purchassr.  *  813 

ORDER.    See  Appeal,  2. 

ORDER  AND  DISPOSITION. 

The  object  of  the  Joint-stock  Companies  Act,  1856,  §  19,  was  that  the  com- 
pany itself  should  not  be  bound  by  any  trust,  and  that  no  notice  should 
have  any  effect  as  against  the  company,  but  there  is  nothing  in  the  Act 
which  precludes  an  equitable  mortgage  of  shares  in  a  company,  or  ren- 
ders an  equitable  mortgagee  incapable  of  perfecting  his  title  as  against 
the  mortgagor  and  his  assignees  in  bankruptcy  by  giving  notice  of  the 
mortgage  to  the  company. 
The  managing  director,  who  was  also  the  sole  secretaiy  of  a  company  regis- 
tered under  the  above  Act,  joined  with  all  his  codirectors  in  making 
an  equitable  mortgage  of  their  shares  to  a  bank,  as  a  security  for  an 
advance  to  the  company.  The  bank  gave  no  notice  to  the  company. 
On  the  bankruptcy  of  the  managing  director :  Held,  that  his  shares 
were  not  in  his  order  and  disposition  with  the  consent  of  the  bank  as 
the  true  owners  thereof,  but  that  the  bank  were  entitled  to  them 
as  mortgagees. — Ex  parte  Stewart,  In  re  Shelley t  543. 


PARTIES  TO  SUIT.    See  Building  SooivrT,  2. 
PARTNERS.    See  Fraudulent  Djbed.    Partnership. 
PARTNERSHIP. 

1.  A  power  given  to  an  individual  of  nominating  himself  or  any  other  person 

a  partner  in  a  business  does  not  constitute  him  a  partner. 
An  agreement  was  entered  into  between  A.  and  B.,  whereby  in  effect  A.  was 
to  carry  on  a  certain  business  in  the  name  of  '*A.  &  Co/^  for  the 
'benefit  of  himself  and  any  person  whom  B.  might  at  any  time  within 
eight  years  nominate :  B.  was  to  make  certain  advances  to  A.  for  the 
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purpose  of  the  business  and  become  surety  for  btm  to  a  certain  com- 
pany: A.  was  to  give  B.  promissory  notes  for  his  advances  and  any 
sums  be  might  pay  as  surety,  and  to  carry  on  the  business  in  partner^ 
ship  with  B.^s  nominee  for  twenty-one  years  on  certain  specified  terms : 
the  profits  of  the  business  were  to  be  for  the  first  eight  years  applied  in 
paying  A.  lOOl,  a  year,  and  then  in  paying  B.  his  advances  with  inter- 
est ;  and  the  residue  was  to  be  divided  between  A.  and  B.^s  nominee  in 
certain  specified  proportions,  and  losses  were  to  be  borne  in  the  same 
proportions.  The  agreement  gave  B.  a  right  to  see  the  accounts  relat- 
ing to  the  business,  and  contained  other  special  clauses  under  which 
B.  might  at  any  time  within  the  eight  years  have  nominated  himself  as 
814  a-  partner.  Before  the  eight  years  had  elapsed,  *  and  before  any  nomi- 
nation had  been  made  by  B.,  A.  became  bankrupt,  being  indebted  to 
B.  for  advances.  There  being  no  person  who  claimed  to  be  a  joint 
creditor  of  A.  and  B. :  Held,  that  B.'s  executor  was  entitled  to  proye 
against  A.'s  estate  for  the  advances,  the  agreement  not  having  consti- 
tuted A.  and  B.  partners  as  between  themselves.  —  Ex  parte  DavU^  In 
re  Harris,  623. 

2.  The  Court  refused  to  relax  the  rule  in  Bankruptcy  that  on  the  bankruptcy 
of  a  firm  there  cannot  be  a  proof  on  behalf  of  the  estate  of  one  partner 
•against  the 'estate  of  another  until  all  the  joint  debts  are  paid,  although, 
in  the  circumstances  of  the  case,  and  having  regard  to  the  amounts  of 
the  estates,  the  result  of  relaxing  the  rule  would  have  been  to  increase 
the  proving  estate  to  such  an  extent  that  it  would  have  yielded  a 
larger  surplus  to  the  joint  estate  than  would  arise  from  the  estate 
sought  to  be  pi-oved  against  if  the  rule  were  observed  and  the  proof 
excluded. 

The  rule  in  question  enures  for  the  benefit  of  the  separate  creditors  as  well  as 
of  the  joint  creditors.  —  Ex  parte  CoUinge,  In  re  Holdsteorth,  533. 

8.  A  firm  of  two  became  bankrupt,  one  partner  being  indebted  to  the  other. 
The  debt  arose  from  a  contract  apart  from  the  copartnership,  and  was 
in  existence  at  the  time  of  the  adjudication.  It  was  admitted  that  there 
could  not  be  any  surplus  of  the  debtor  partner^s  estate  for  the  joint 
creditors,  whether  the  debt  was  allowed  to  be  proved  against  that  estate 
by  the  creditor  partner  or  not :  Held,  to  be  a  proper  case  for  relaxing 
the  general  rule,  and  that  the  creditor  partner  might  prove  against  the 
debtor  partner^s  estate;  and  it  was  so  ordered,  with  a  declaration  that 
the  proof  must  be  subject  to  be  expunged,  and  the  dividend  refunded, 
if  any  surplus  of  the  debtor  partner^s  estate  should  arise  for  the  benefit 
of  the  joint  creditors.  —  Ex  parte  Topping,  In  re  Levey,  551. 

4.  Generally  speaking,  a  partner  has  full  authority  to  deal  with  the  partner- 
ship property  for  partnership  purposes.  If  the  business  of  the  part- 
nership is  such  as  ordinarily  requires  bills  of  exchange,  then,  unleaa 
restrained  by  agreement,  any  one  partner  may  draw,  accept,  and  in- 
dorse bills  of  exchange  in  the  name  of  the  partnership  for  partnership 
purposes.  All  persons  may  give  credit  to  his  acts  and  his  'authority, 
unless  they  have  notice  or  reason  to  believe  that  the  thing  done  in  the 
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partnersbip  name  is  done  for  the  private  purposes  or  on  the  separate 
account  of  the  partner  doing  it.  In  that  case  authority  by  virtue  of  the 
partnership  contract  ceases,  and  the  person  dealing  with  the  individual 
partner  is  bound  to  inquire  and  ascertain  the  extent  of  his  authority. 
If  he  do  not  so  act  he  must  depend  upon  the  right  of  the  part- 
ner or  on  circumstances  *  sufficient  to  repel  the  presumption  of  *  816 
fraud. 

The  unexplained  fact  that  a  partnership  security  has  been  received  from  one 
of  the  partners  in  discharge  of  a  separate  claim  against  himself  is  a 
badge  of  fraud  or  of  such  palpable  negligence  as  amounts  to  fraud, 
which  it  is  incumbent  on  the  party  who  so  took  the  security  to  remove 
by  showing  either  that  the  partner  from  whom  he  received  it  acted 
under  the  authority  of  the  rest,  or  at  least  that  he  himself  had  reason 
to  believe  so. 

Where  the  bankers  of  an  individual  member  of  a  firm,  knowing  that  the  firm 
banked  elsewhere,  received  from  and  discounted  for  their  customer  bills 
of  exchange,  purporting  to  be  drawn  and  indorsed  by  the  firm  and  also 
indorsed  by  the  customer,  the  signatures  of  the  firm  as  drawers  and 
indorsers  and  of  the  customer  as  indorser,  as  well  as  the  whole  of  the 
bills,  with  the  exception  of  the  signatures  of  the  acceptors,  being  in 
the  customer's  handwriting :  Held^  that  the  transaction  showed  on  its 
face  a  conversion  by  the  customer  of  partnership  property  to  his  own 
purposes;  that  the  bankers  had  been  guilty  of  great  negligence  in 
abstaining  from  inquiry ;  and  that  they  could  only  claim  as  against  the 
customer's  copartners  so  far  as  the  customer  himself  might  have  claimed 
compensation  from  them  in  respect  of  moneys  paid  by  him  out  of  his 
private  account  for  partnership  purposes.  —  Kx  parte  The  Darlington 
and  District  Joint'Stock  Banking  Company,  In  re  Riches  and  McwshaWs 
Trust-deed,  681. 
See  Fraudulrnt  Deed.  Interest.  Trade-mark,  2,  3. 
PAST  MEMBER.  See  Contributory,  8. 
PATENT. 

1.  The  provisional  and  complete  specifications  of  a.  patent  ought  not  so  to 
differ  as  that  the  nature  of  the  invention  as  described  in  the  one  shall 
be  materially  different  from  the  nature  of  the  invention  as  described  in 
the  other.     Semhle, 

A  patent  for  a  new  machine  may  be  good  though  the  specification  contains 
nothing  but  clear  drawings  of  the  machine  and  a  description  of  them. 
Semhle, 

A  patent  for  "  the  combination  and  arrangement  of  the  various  parts  of  ma- 
chinery for  sewing  or  stitching  with  the  use  of  a  needle  and  shuttle,** 
would  be  void  from  the  unlimited  extent  of  the  words  used,  unless  they 
could  be  cut  down  by  the  context  so  as  to  apply  to  a  specified  combi* 
nation  and  arrangement  of  specified  parts  of  machinery. 

Where  by  the  operation  of  a  disclaimer  a  combination  of  machinery  described 
in  an  amended  specification  is  different  from  the  combination  of 
machinery  described  *  in  the  original  specification,  and  for  which   *  816 
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tbe  patent  wu  granted :  Qucere,  whether  the  patent  is  Yoid  or  the  dis- 
claimer void. 
Where  the  amount  by  which  the  disclaimer  exceeds  the  statutory  require- 
ments as  to  its  nature  can  be  easily  distinguished,  the  disclaimer  is 
inoperative  for  such  excess.     Semble. 
Where  the  combination  of  machinery  in  an  amended  specification  was  differ-, 
ent  from  the  combination  in  the  original  specification,  and  no  specifica- 
tion remained  of  the  invention  for  which  the  patent  was  granted ;  and 
where,  the  combination  being  claimed  as  the  invention,  it  was  only  so 
far  ascertained  by  the  specification  that  the  latter  referred  to  certain 
drawings  and  their  description,  which  did  but  describe  an  entire  ma- 
chine and  the  composition  and  working  of  its  several  constituent  parts, 
without  in  any  manner  indicating  where  the  improvement  lay  or  in 
what  it  consisted:  Held,  that  the  patent  was  void  at  law. 
In  a  patent  for  an  improved  arrangement  or  new  combination  of  machinery, 
the  specification  must  describe  the  improvement  and  define  the  novelty 
otherwise  and  in  a  more  specific  form  than  by  the  general  description 
of  the  whole  machine :  it  must  assign  the  differentia  of  the  new  combi- 
nation. 
Observations  on  E^armar  v.  Playne,  11  East,  101 ;  Davies^s  Patent  Cases, 

311.  —  Foxwdl  V.  Bostock  and  others,  298. 
2.  One  hundred  and  thirty-four  suits  were  instituted  against  as  many  defend- 
ants by  a  patentee  for  infringement  of  his  patent,  and  interrogatories 
were  served.  Seventy-seven  defendants,  combining  together  amongst 
themselves  so  as  to  make  four  bodies  in  all,  moved,  before  putting  in 
any  answers,  that  the  plaintiff  might  be  directed  to  proceed  with  one 
suit  only  until  it  should  have  been  determined  or  until  the  validity  of 
the  patent  should  have  been  finally  decided,  or  until  further  order; 
and  that  the  proceedings  in  the  other  suits  might  in  the  mean  time  be 
stayed,  or  that  the  time  for  answering  and  producing  documents  might 
be  enlarged,  the  moving  defendants  undertaking  to  be  bound  by  the 
result  of  die  selected  suit  so  far  as  the  question  of  the  validity  of  the 
patent  was  c6ncerned.  The  Court,  upon  terms,  and  the  plaintiff  not 
opposing,  made  an  order  with  a  view  of  trying  before  itself  the  ques- 
tion of  validity  in  the  first  instance  before  entering  upon  the  question 
of  infringement.  —  FoxweU  v.  Webater^  11  • 

PAYMENT.    See  Joint-Tenants. 

PENALTY.     See  Discovehy,  1. 

PER  CAPITA.     See  Will,  4. 

•817    •PER  STIRPES.    See  Will.  4. 
PLANT.    See  Injunction,  8. 

PLEADING.    See  Fkaud,  3.    Specific  Performance,  1. 

POLICY.    See  Fraud,  3.    Undervalue. 

POWER.     See  Married  Woman. 

POWER  OF  APPOINTMENT.    See  Mortgage,  3. 

PRACTICE.    See  Affidavit,  Swearing  of.    Appeal,  1,  6.    Injunction, 
2,  5.    Lunacy,  3.    Mortgage,  2.    Patent,  2.    Stop  Order. 
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PRESCRIPTION. 

The  first  section  of  the  Prescription  Act  (2  &  S  Will.  4,  c.  71),  which  relates 
to  profits  h  prendre,  applies  onlj  to  cases  where  one  man  claims  bj 
custom,  prescription,  or  grant,  some  profit  or  benefit  to  be  taken  or 
enjoyed  from  or  upon  the  land  of  another,  and  has  no  application  to  the 
case  of  a  right  claimed  bj  a  copyholder  in  his  own  tenement  according 
to  the  custom  of  the  manor. 
The  meaning  of  the  6th  section  of  the  Act  is,  that  no  presumption  or  infer- 
ence in  support  of  the  claim  shall  be  derived  from  the  bare  fact  of  user 
or  enjoyment  for  less  than  the  prescribed  number  of  years. 
But  where  there  are  other  circumstances  in  addition,  the  statute  does  not 
take  away  from  the  fact  of  enjoyment  for  a  shorter  period  its  natural 
weight  as  evidence,  so  as  to  preclude  a  jury  from  taking  it  along  with 
other  circumstances  into  consideration  as  evidence  of  a  grant. 
Customary  rights  of  copyhold  tenants  differ  from  prescriptive  rights;  the 
former  are  usages  which  apply  to  a  number  of  persons  in  a  certain  dis- 
trict or  locality,  but  prescriptive  rights  are  claimed  by  one  or  more 
person  or  persons  as  existing  in  themselves  or  their  ancestors,  or  as 
attached  to  a  particular  estate. 
The  law  has  laid  down  no  rule  as  to  the  extent  of  evidence  which  is  required 
to  establish  a  custom,  or  from  which  the  presumption  or  inference  of 
the  fact  of  a  custom  may  be  rightly  drawn.    It  is  the  province  of  a  jury 
to  draw  these  conclusions  of  fact. 
Circumstances  under  which  the  Court  sitting  as  a  jury  found  the  existence  of 
a  custom  in  a  copyhold  manor  authorizing  the  tenants  thereof  to  dig 
for  and  get  sand,  sandstone,  gravel,  and  clay  from  their  respec- 
tive tenements,  and  to  cart  and  carry  away  the  same  on  ^  to   ^  818 
other  lands,  and  to  use  or  sell  the  same  either  on  or  off  the 
manor  without  license  from  the  lord. 
There  must  be  one  rule  applicable  to  ecclesiastical  persons  as  well  as  to  lay 
when  the  question  is  whether  rights  belonging  to  them  have  or  have  not 
been  lost  by  negligence.  —  Hanmer  v.  Chance,  626. 

PRINCIPAL  AND  AGENT. 

A  land-owner  may  maintain  a  suit  in  equity  against  the  agent  and  manager 
of  his  estates,  if  the  object  of  such  suit  is  either  to  obtain  an  account 
(and  in  that  case  allegations  of  fraud  or  special  circumstances  are 
unnecessary),  or  to  obtain  the  delivery  up  by  the  agent  of  documents 
in  his  hands  belonging  to  the  land-owner. 
Observations  on'  Phillips  v.  PhiUipi,  9  Hi^re,  471.  —  Mdkepe<ue  v.  Eogeri, 
649. 

PRINCIPAL  AND  SURETY.    See  Mobtqaqb,  3. 

PRIORITIES.    See  Mortoaob.  1. 

PROCLAMATION.    See  Blockadb. 

PRODUCTION.    See  Discovbry,  2. 

PROMISSORY  NOTE.    See  Gift. 

PROOF.    Soe  Intbrkst.    Partnership. 

••PROPERTY."    See  Lunacy,  1. 
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PROVIDENT  SOCIETY.    See  Cootmbutory,  8. 

PUBLIC   COMPANY.     See  Building  Society,  1.     Company.    Contbib- 

UTORY.      DrBENTURB.      OrDER  AND  DISPOSITION.     SbT-OVF.      WiNDIKChUP. 

PUBLIC  POLICY.     See  Infant,  1. 
PURCHASER.    See  Undervalue. 


REFUNDING  DIVIDEND.    See  Interest. 
REGISTER.    See  Contributory,  1. 
REHEARING.    See  Building  Soctbty,  1. 
RELIGION,     See  Infant,  2. 

REPUTED  OWNERSHIP.    See  Order  and  Disposition. 
•  819    •  RESTRICTIVE  COVENANTS.    See  Building  Society.  2. 

REVERSIONARY  INTEREST.    See  Undervalue. 
RUNNING  BLOCKADE.    See  Blockade. 


SALE.    See  Fraud,  2.    Joint-Tenants.     Mortgage,  2.    Settlehkmt,  2. 

Specific  Performance. 

SEPARATE  ESTATE.    See  Married  Woman. 

SEPARATE  USE.     See  Settlement,  2. 

SEQUESTRATION.    See  Winding-up,  2. 

SET-OFF. 

A  surety  for  a  debt  of  A  joint-stock  company  paid  the  debt  ader  the  date  of 
an  order  for  winding  up  the  company,  under  the  Joint-stock  Companies 
Acts,  1856  and  1857.  Among  the  securities  for  the  debt  in  the  hands 
of  the  creditor  was  a  promissor}'  note  of  the  company :  Hdd,  that  the 
surety  was  entitled  to  set  off  against  a  debt  due  from  him  to  the  oonir 
pany  an  e(}ual  amount  ■  of  the  money  due  from  the  company  on  the 
promissory  note. 
A  contributory  of  a  joint-stock  company  (which  was  being  wound  up  under 
the  Acts  of  1856  and  1857) ,  in  respect  of  shares  purchased  in  his  name 
•  by  another :  Hdd,  not  entitled  to  set  off  against  demand  of  the  company 
the  amount  due  from  the  company  upon  its  promissory  notes  made  in 
favour  of  the  person  who  was  the  real  purchaser  of  the  shares,  and  who 
had  indorsed  and  deposited  the  notes  with  the  nominal  purchasers 
solicitors  as  an  indemnity  in  respect  of  bis  liability  on  the  shares.  — 
In  re  The  Moadey  Green  Coal  and  Coke  Company,  LimUed,  BarretCs 
Case  (No.  2),  756. 

See  Mortgage,  S. 

SETTING  ASIDE  SALE.    See  Undervalue. 

SETTLED  ESTATES  ACT. 

Where,  after  a  petition  has  been  presented  under  the  T^eases  and  Sales  of  Set- 
tled Estates  Act  (19  &  20  Vict.  c.  120)  and  advertised,  amendments  in 
it  become  necessary,  it  is  not  of  course  upon  the  amended  petition  to 
begin  de  novo  with  respect  to  the  advertisements.  The  course  to  be 
adopted  will  depend  upon  the  discretion  of  the  Court,  which  will  be  gov- 
erned by  the  particular  circumstances  of  each  case* 
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If  the  amendment  involTes  the  atatement  of  aach  new  facts  or  the  intro- 
duction of  such  new  parties  *  as  to  give  to  the  petition  a  new     *  820 
character,  new  advertisements  would  be  directed.     Semble. 

Circumstances  under  which  advertisements  of  an  amended  petition  under  the 
Act  were  held  not  to  be  necessary.  —  In  re  Bunhury^s  Settled  Estates^ 

SETTLEMENT. 

1.  In  construing  a  prenuptial  settlement,  it  must  be  considered  that  the  inten- 

tion of  the  parties  to  it  was  to  provide  for  the  children  of  the  marriage 
at  the  time  when  those  children  would  require  provision  to  be  made  for 
them,  and  a  construction  which  would  exclude  a  son  who  attained 
twenty-one  and  afterwards  died  in  the  lifetime  of  his  surviving  parent, 
cannot  be  adopted  in  the  .absence  of  words  absolutely  compulsory. 
The  language  of  such  a  settlement  may  be  controlled  by  its  general  intention. 
—  Currie  v.  Larkins,  246. 

2.  On  the  marriage  of  a  lady,  who  was  entitled  under  her  father^s  will  to  an 

interest  in  his  residuary  estate  and  two  sums  of  cash  in  reversion  ex- 
pectant on  her  mother^s  death  or  marriage,  and  to  no  other  property, 
a  settlement  was  executed  whereby  the  intended  husband  and  wife  cov- 
enanted that  if  at  any  time  during  the  life  of  the  lady  any  real  or 
personal  estate  should  be  given  or  devised,  descend  or  devolve,  be 
bequeathed  or  come  to  her  or  her  husband  in  her  right,  it  should 
be  settled.  The  property  was  to  be  held  by  the  trustee  upon  trust  to 
pay  the  income  to  the  wife  or  her  appointees,  to  the  intent  that  the 
same  might  be  and  remain  a  separate  personal  and  inalienable  provi- 
sion for  the  wife  during  the  coverture :  and  upon  further  trust  to  pay, 
assign,  or  otherwise  dispose  of  the  same  from  time  to  time  to  the  wife^a 
appointees  by  deed  or  will :  Held,  — 

(1)  That  the  reversionary  interests  of  the  wife  were  bound  by  the  covenant. 

(2)  That  the  wife  could  not  during  the  coverture  affect  against  herself  by 

way  of  anticipation  any  portion  of  the  income  arising  from  them. 

The  reversionary  interests  in  question,  whilst  still  reversionary,  were  assigned 
by  the  wife  by  deed  duly  acknowledged  to  the  trustee  of  the  settlement 
by  way  of  sale,  he  having  been  removed  from  his  office  by  deed  of  even 
date ;  the  consideration  was  in  fact  in  part  made  up  of  advances  made  by 
him  to  the  husband.  The  wife  received  no  explanation  of  her  rights 
when  she  executed  the  assignment:  Held,  that  the  sale  must  be  set 
aside. 

To  what  extent  the  trustee  was  entitled  to  a  charge  on  the  wife*8  reversion 
expectant  on  the  coverture  in  respect  of  moneys  advanced  by  him  to 
her  or  to  her  husband  with  her  consent  or  by  her  direction. 
•  Qucere.  —  Spring  y.  Pride,  895.  •  821 

8.  On  the  marriage  of  a  widow  who  had'  an  illegitimate  daughter, 

funds  belonging  to  her  were  settled  on  trust  for  her  for  life  for  her 
separate  use,  without  power  of  antii-ipation,  with  remainder  to  her  ap- 
pointees by  deed  or  will,  and  in  default  of  appointment  for  her  abso- 
lutely, if  she  should  survive  her  intended  husband ;  but  if  she  died  in 
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his  lifetime  the  fnnd  was  to  be  held  in  trust  for  the  persona  who  would 
have  been  entitled  under  the  Statutes  for  the  Distribution  of  the  Efiects 
of  Intestates  if  she  had  died  intestate  and  without  having  been  married. 
And  it  was  declared  that  her  illegitimate  daughter  should  for  the  pur- 
poses of  that  trust  be  deemed  to  be  her  lawful  child.    The  settlement 
contained  no  express  provisions  for  children  or  issue.     The  marriage 
having  taken  place,  and  the  wife  having  died  in  the  husband*s  lifetime, 
without  lawful  issue,  and  without  having  made  any  appointment  under 
the  power :  Hdd^  reversing  the  decision  of  the  Master  of  the  Rolls, 
that  not  the  wife^s  next  of  kin,  but  her  illegitimate  daughter,  was  enti- 
tled to  the  trust  funds.  -^  Wilson  v.  Atkinson^  455. 
See  Disco VBRY,  1.    Domicilb,  2.    Investment.    Mortgage,  3. 
SHAREHOLDERS.    See  Contributory,  4^ 
SHARES.    See  Order  axd  Disposition. 
SHERIFF.    See  Winding-up,  2. 
SHIP. 

Under  the  Merchant  Shipping  Act,  1854,  so  long  as  the  mortgagee  of  a  ship 
does  not  take  possession,  the  mortgagor,  as  the  registered  owner,  sub- 
ject to  the  mortgage,  retains  all  the  rights  and  powers  of  ownership, 
and  his  contracts  with  regard  to  the  ship  will  be  valid  and  efiectual, 
provided  that  his  dealings  do  not  impair  the  mortgagee's  security. 
Where,  therefore,  a  mortgagor  in  possession  had  made  a  charter-party  whidi 
was  not  shown  to  be  in  any  way  prejudicial  to  the  sufficiency  of  the 
security :  Held,  that  the  mortgagees  were  bound  by  it,  and  an  injunc- 
tion was  granted,  at  the  suit  of  the  charterers,  to  restrain  the  mort- 
.  gagees  from  dealing  with  the  ship  in  any  manner  inconsistent  with,  or 
which  might  interfere  with  or  prevent  the  execution  of  the  charter- 
party.  —  Collins  v.  Lamport,  500. 

See  Blockade. 
SIGNATURE  OF  COUNSEL.    See  Appeal,  1.    Building  Socibtt,  1. 

SPECIFICATION.    See  Patent,  1. 
•822    •SPECIFIC  PERFORMANCE. 

1.  In  a  suit  for  specific  performance  of  an  agreement  for  sale  and  par- 
chase  of  land,  if  the  defendant  means  to  set  up  the  Statute  of  Frauds 
as  a  defence,  he  must  do  so  before  the  hearing,  at  which  time  the 
defence  is  not  open  to  him,  although  he  has  denied  the  existence  of  the 
agreement  altogether.  Per  Lord  Justice  Knight  Bruce. 
Observations  on  Ridgway  v.   Wharton,  3  De  G.,  M.  &  G.  677.  —  ffeys  ▼. 

Astley,  34. 
2.  Psoperties  held  partly  by  an  absolute  owner  and  partly  by  several  sets  of 
trustees  under  several  trusts  and  for  different  persons  were,  by  the 
vendors  as  a  single  body,  agreed  to  be  sold  together  in  one  lot  for  one 
undivided  sum,  -r-  which  the  absolute  owner,  and  the  trustees  and  their 
*  several  sets  of  cestuis  que  trustent  afterwards  apportioned  by  agreement 

amongst  themselves,  but  not,  as  it  appeared,  on  any  sufficient  data,  — » 
and  with  special  conditions  limiting  the  title,  without,  however,  properly 
defining  the  portions  of  the  properties  affected  by  the  limitations.    The 
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purchaser  refaaed  to  complete  the  purchase,  and  the  vendors  filed  a  bill 
for  specific  performance  of  the  contract :  Held,  reversing  the  decree  of 
the  Master  of  the  Rolls,  that  the  case  was  too  doubtful  to  entitle  them 
to  the  relief. 
Observations  as  to  the  sale  of  trust  properties  conjointly  with  property  not 
subject  to  the  trusts,  and  the  manner  in  which  such  sales  ought  to,  be 
made.  —  Rede  v.  OoAres,  506. 
See  Injunctiox,  1.    Lbase.    Vendor  and  Purchasbr. 
STATUTE.     See    Accumulation.     Building    Acts.     Charity.     Lands 

Clausks  Act.    Lunacy,  1,  2.    Watbrworks  Act. 
STATUTE  OF  FRAUDS.    See  Specific  Performance,  1 . 
STATUTE  OF  LIMITATIONS.    See  Inspectorship  Debd. 
STOP  ORDER. 

A  stop  order  on  a  fund  in  Court,  however  general  in  its  terms,  is  neverthe- 
less confined  in  its  operation  to  the  specific  portion  of  the  fund  in 
respect  of  a  dealing  with  which  the  order  is  made. 
A  purchaser  of  a  reversionary  share  of  a  fund  in  Court  obtained  a  stop  order 
extending  in  terms  to  the  whole  fund,  and  on  a  subsequent  purchase  of 
a  further  reversionary  share  in  the  fund  obtained  no  further  stop  order. 
The  vendor  of  this  latter  share  subsequently  created  a  charge  upon  it, 
the  holders  of  which,  alVer  the  reversionary  share  had  fallen  into  pos- 
session, obtained  a  stop  order  upon  the  interest  of  the  vendor  in 
the  *  fund.     Held,  that  the  holders  of  the  charge  were  entitled   ^  823 
to  priority  over  the  purchasers  in  respect  of  the  vendor^s  share 
in  the  fund. 
Per  the  Lord  Justice  Turner.  —  Stop  orders  ought  to  be  drawn  up,  as  is 
the  practi^,  so  as  to  express  in  distinct  terms  upon  the  face  of  them 
that  they  affect  only  the  share  and  interest  of  the  party  assigning.  — 
Macleod  v.  Buchanan,  265. 
SUB-MORTGAGE.    See  Mortgaob,  4. 
SUBSTITUTED  POLICY.    See  Undervalub. 

SUBSTITUTIONAL     GIFT.      See  Will,   2.      Surety.     Mortoaob,   3. 

Sbt-off. 


THELLUSSON  ACT.    See  Accumulation. 
TRADE-MARK. 

1.  The  jurisdiction  of  the  Court  of  Chancery  in  the  protection  given  to  trade- 
marks rests  upon  property,  and  the  Court  interferes  by  injunction, 
because  that  is  the  only  mode  by  which  property  of  this  description 
can  be  effectually  protected. 

Property  in  a  trade-mark  is  the  right  to  an  exclusive  use  of  some  mark,  name, 
or  symbol  in  connection  with  a  particular  manufacture  or  vendible  com- 
modity. * 

Consideration  of  the  question,  how  far  the  right  to  use  a  trade-mark  admits  of 
being  sold  or  transferred. 

Where  the  owner  of  a  trade-mark  applies  for  an  injunction  to  restrain  the 
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defendant  from  injaring  his  property  by  making  false  representationa 
to  the  public,  it  is  essential  that  the  plaintiff  should  not  in  his  trade- 
mark or  in  the  business  connected  with  it  be  himself  guilty  of  any  false 
or  misleading  representation. 

Consideration  of  what  constitutes  a  material  false  representation. 

It  is  not  a  rule,  either  of  morality  or  equity,  that  a  plaintiff  is  not  answerable 
for  a  faUehood  in  his  trade-mark,  because  it  may  be  so  gross  and  pal- 
pable as  that  no  one  is  likely  to  be  deceived  by  it.  —  The  Leather  Cloth 
Company,  Limited  ▼.  The  American  Leather  Cloih  Company,  Limited^ 
137. 

2.  The  jurisdiction  of  the  Court  of  Chancery  in  the  protection  of  trade-marks 

rests  upon  property,  and  fraud  in  the  defendant  is  not  necessary  for  the 
exercise  of  that  jurisdiction. 
Observations  on  dicta  to  the  contrary,  and  as  to  why  imposition  on  the  public 
is  necessary  for  the  plaintiff^s  title. 
The  name  of  the  first  maker  of  an  article  may  in  time  become  a  mere 

*  824       sign  of  the  quality  of  the  *  article,  and  cease  to  be  a  representation 

that  the  article  is  the  manufacture  of  any  particular  person. 

Observations  on  the  distinction  between  a  name  and  a  trade-mark,  and  tlie 
respective  legal  rights  flowing  from  them. 

Where,  in  the  judgment  of  the  Court,  certain  initial  letters,  surmonnted  by 
a  crown,  had,  although  originally  representing  the  names  of  certain 
partners^  become  and  were  a  trade-mark ;  that  is,  a  brand  which  had 
reputation  and  currency  in  the  market  as  a  well-known  sign  of  quality : 
Held,  that  as  such  the  trade-mark  was  a  valuable  property  of  a  partner- 
ship constituted  by  successors  to  the  original  partners,  but  not  having 
the  same  initials,  as  an  addition  to  their  works,  and  might  be  properly 
sold  with  the  works,  and  therefore  properly  included  as  a  distinct  sub- 
ject of  value  in  the  valuation  to  the  surviving  partner. 

Good-will,  held,  to  be  a  distinct  subject  of  value,  and  as  such  to  be  included 
in  any  sale  or  valuation  to  the  surviving  partner,  but  with  the  qualifica- 
tion that  it  was  not  to  be  valued,  on  the  principle  that  the  surviving 
'  partner,  if  he  were  not  the  purchaser,  would  be  restrained  from  setting 
up  the  same  description  of  business.  —  HaU  v.  Barrows,  150. 

3.  A  corporate  trade-mark,  granted  by  the  Cutlers*  Company  at  Sheffield  to 

a  person  not  free  of  the  company,  is,  so  far  as  the  special  Acts  govern- 
ing the  company  are  concerned,  assignable. 

Circumstances  under  which  it  was  held  that  such  a  corporate  trade-mark,  and 
also  an  ordinary  trade-mark,  were  upon  principles  of  general  law  as- 
signable and  had  in  fact  been  assigned. 

Per  the  Lord  Justice  Turner  :  The  question  how  far  by  the  general  law  a 
trade-mark  is  assignable  depends  greatly  upon  the  nature  of  the  mark 
and  the  mode  in  which  it  has  been  used. 

Observations  on  the  difference  in  effect  of  a  creditors*  deed  and  a  bankruptcy. 

Upon  the  formation  of  a  partnership  with  a  person  entitled  to  the  benefit  of  a 
trade-mark,  the  mark,  in  the  absence  of  express  provisions  in  relation 
to  it,  becomes  an  asset  of  the  partnership.  —  Bury  v.  Bedford,  352* 
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4.  An  element  in  the  right  to  property  in  a  trade-mark  is  the  fact  of  the  arti- 
cle to  which  the  stamp  or  mark  is  affixed  being  in  the  market  as  a 
-vendible  article  with  the  stkmp  or  mark  at  the  time  when  it  is  imitated. 
The  essential  ingredients  for  constituting  an  infringement  of  a  right  to  a 
trade-mark  are  —  (1)  that  the  mark  has  been  applied  by  the  plaintifis 
properly,  ».e.,  that  they  have  not  copied  any  other  person^s  mark,  and 
that  the  mark  does  not  involve  any  false  representation ;  (2)  that  the 
article  so  marked  is  actually  a  vendible  article  in  the  market ; 
(3)  that  the  defendants,  *  knowing  that  to  be  so,  have  imitated  *  825 
the  mark  for  the  purpose  of  passing  in  the  market  other  articles 
of  a  similar  description.  SembU, 
Although  where  a  word  is  chosen  as  a  trade-mark  which  is  in  fact  a  geograph- 
ical designation  of  a  whole  tract  of  country,  where  the  raw  material  is 
grown  whence  a  manufactured  article  is  produced,  there  cannot  be 
property  in  the  word  for  all  purposes,  yet  property  in  the  word,  as 
applied  by  way  of  stamp  upon  a  particular  vendible  article,  does  exist 
the  moment  the  article  goes  into  the  market  so  stamped,  and  there 
obtains  acceptance  and  reputation,  whereby  the  stamp  gets  currency  as 
an  indication  of  superior  quality  or  of  some  other  circumstance  which 
renders  the  article  so  stamped  acceptable  to  the  public.  —  McAndrew 
V.  Basseti,  880. 

TRIAL  BY  JURY.    See  Appeal,  6. 

TRUST.    See  Fraud,  4. 

TRUSTEE. 

1.  Circumstances  under  which  the  Court  making  to  executors  and  trustees  an 

allowance  for  trouble  and  loss  of  time  in  managing  the  testator^s  lease- 
hold property  and  carrying  on  his  business,  fixed  the  amount  itself, 
without  directing  an  inquiry.  —  Forster  v.  Ridley,  452. 

2.  Where  lands  are  devised  to  trustees  in  fee  upon  trusts  or  with  powers 

which  in  their  execution  require  the  exercise  of  judgment  and  discre- 
tion, and  the  trustees  disclaim  the  devise,  so  that  the  legal  estate  in  fee 
descends  to  the  heir-at*law,  such  powers  or  trusts  cannot  be  exercised 
or  carried  into  execution  by  the  heir,  although  he  holds  the  estate  sub- 
ject to  the  trusts  of  the  will. 

A  trust  which  gives  the  trustee  no  other  duty  to  discharge  than  simply  to 
clothe  the  equitable  ownership  with  the  legal  estate  may  be  performed 
by  the  heir.  But  whether  a  trust  may  be  performed  or  a  trust  power 
exercised  by  the  heir-at-law,  which  is  obligatory  on  the  trustees  of  the 
will,  depends  on  the  question  whether  in  the  exercise  any  thing  has  to 
be  supplied  by  the  judgment,  knowledge,  and  discretion  of  the  person 
acting  in  the  exercise  of  such  trust  or  power. 

A  power  to  lease  may  be  a  trust  power  in  the  sense  of  its  being  the  duty  of 
the  trustee  to  avail  himself  of  it  under  proper  circumstances ;  but  it  is 
to  be  exercised  by  a  person  selected  for  the  purpose,  and  not  by  the 
individual  on  whom  by  reason  of  intestacy  the  law  casts  the  estate. 

Acceptance  by  an  adult  beneficiary  after  attaining  majority  of  rent  accruing 
under  an  invalid  lease  is  not  a  confirmation  of  the  lease  or  a  bar  to 
relief  by  having  the  lease  set  aside. 
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on  the  intended  vendor,  as  being  beyond  the  authority  rested  by  her  in 
her  solicitor. 

An  agreement  is  the  result  of  the  mutual  assent  of  two  parties  to  certain 
terms :  and  if  it  be  clear  that  there  is  no  eoruensus,  what  may  have 
been  written  or  said  becomes  immaterial. 

As  soon  as  the  fact  is  established  of  the  final  mutual  assent  of  the  parties 
to  certain  terms,  and  those  terms  are  evidenced  by  any  writing  signed 
by  the  party  to  be  charged  or  his  agent  lawfully  authorized,  there  exist 
all  the  materials  which  this  Court  requires  to  make  a  legally  binding 
contract. 

But  where  to  a  proposal  or  offer  an  assent  was  given  subject  to  a  provision  as 

to  a  contract :  Held,  that  the  stipulation  as  to  the  contract  was  a  term 

of  the  assent,  and  that  there  was  no  agreement  independent  of  that 

stipulation.  —  Chinnock  v.  The  Marchioness  of  Ely,  638. 

See  Fraud,  2.     Joint-Tsnants.     Spkcific  Performancx.     Trustkb,    2. 

Undrrvalub. 
VESTING  ORDER.    See  Trustbb  Act. 


WARD.    See  Infant. 

WATERWORKS  ACT. 

It  is  incumbent  ^pon  a  company  claiming  a  statutory  compulsory  power  of 
taking  land  to  prove  clearly  and  distinctly  from  the  Act  of  Parliament 

*  829        the  existence^  of  the  power ;  and  if  there  is  any  *  doubt  with  regard  to 
its  extent,  the  land-owner  shall  have  the  benefit  of  that  doubt. 
The  effect  of  the  incorporation  of  a  general  Act  of  Parliament  into  the  special 
Act  of  any  such  company  is,  that  the  general  Act  must  be  looked  at 
with  reference  to  the  powers  conferred  upon  companies  of  dealing  with 
the  land  when  acquired ;  but  it  is  to  the  special  Act  that  regard  must 
be  had  for  the  purpose  of  ascertaining  the  contract  between  the  land- 
owner and  the  company  and  the  power  which  the  company  has  of  taking 
the  land. 
The  meaning  of  the  12th  section  of  the  Waterworks  Clauses  Act,*  1847,  is, 
that  subject  to  a  company  having  authority  to  take  lands  and  construct 
works,  then,  if  the  company  have  power,  and  space,  and  room  enough 
in  the  land  which  they  are  authorized  to  take  to  afford  them  an  area  for 
additional  works,  they  may  be  empowered  to  make  the  collateral  and 
auxiliary  works  referred  to  in  the  section. 
The  whole  tenor  of  the  Act  in  question  is,  that  it  refers  by  anticipation  to  the 
special  Act  for  the  purpose  of  ascertaining  therein  what  is  the  land  to 
be  taken  and  what  are  the  works  to  be  done  on  the  land.    Referring 
to  that,  it  then  invests  the  company  with  certain  general  powers  which 
may  be  useful  or  necessary  for  the  purpose  of  carrying  into  effect  upon 
the  land  authorized  to  be  taken  the  work  which  by  the  special  Act  is 
definitively  described. 
A  waterworks  company  incorporated  by  a  special  Act,  with  which  were  incor- 
porated the  Lands  Clauses  Consolidation  Act,  1846,  and  the  Water- 
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works  Clauses  Act,  1847,  deposited  plans  and  sections  and  gave  notices 
to  a  land*  owner  indicating  an  intention  on  the  part  of  the  company 
merely  to  lay  through  the  land-owner^s  property  a  tunnelled  aqueduct 
at  a  depth  of  forty-five  feet  below  the  surface.  The  company  after- 
wards claiming  to  hold  the  land  permanently  for  other  purposes  than 
the  purpose  so  indicated :  Hdd,  that  they  were  not  entitled  to  do  so ; 
and  that,  save  for  the  purposes  of  construction,  they  were  not  entitled 
to  take  and  hold  permanently  any  other  portion  of  the  land  than  so 
much  as  was  necessary  for  the  construction  of  and  would  be  contained 
within  such  tunnel  in  conformity  with  the  plan  deposited  as  they  should 
deem  necessary  for  the  purposes  of  their  works  authorized  by  Act  of 
Parliament.  —  Simpson  v.  The  South  Staffordshire  Waterworks  Com- 
pany, 679. 
WILL. 

1.  A  testator,  after  bequeathing  certain  legacies,  devised  his  freehold  estate, 

called  R.,  to  his  brother  in  tail  male,  but  subject  to  and  charged 
with  the  payment  of  two  annuities ;  and  he  directed  that  *  the  ^  830 
residue  of  his  estates  therein  after  devised  should  be  considered 
and  made  the  primary  fund  for  the  payment  of  his  debts  and  the  several 
legacies  given  by  his  will,  and  that  his  R.  estate  "  herein  before  devised 
subject  as  aforesaid,^^  to  his  brother  in  tail  male,  should  not  be  subject 
or  liable  to  the  payment  of  the  said  legacies,  unless  the  residue  of  his 
estates  therein  afler  specifically  bequeathed  for  those  purposes  should 
prove  of  insufficient  value.  That  event  having  happened,  held,  that 
the  subject-matter  which  was  charged  with  the  legacies  was  only  the  R. 
estate  burdened  with  the  annuities,  which  consequently  had  priority 
thereon  over  the  legacies. 
The  residuary  estate  was  expressly  charged  with  the  legacies  given  by  the 
testator^s  will  and  every  legacy  or  legacies  to  be  given  by  any  codicil 
or  codicils  thereto,  unless  a  contrary  direction  should  be  expressed  in 
such  codicil  or  codicils.  By  a  codicil  the  testator  gave  an  annuity  and 
directed  the  purchase  of  a  house,  each  as  a  charge  on  his  "  estates  in 
L'eland,"  out  of  which  country  he  had  no  real  estate.  Held,  that  this 
last  annuity  and  the  purchase-money  of  the  house  were,  in  like  man- 
ner as  the  legacies  given  by  the  will,  charged  on  the  R.  estate «  but 
subject  to  the  prior  annuities.  —  The  Earl  of  Portarlington  v.  Darner, 
161. 

2.  A  testator  by  his  will  gave  his  daughter  a  legacy  of  700Z.    Two  subsequent 

codicils  contained  no  reference  to  the  legacy.  The  daughter  then  be- 
came engaged  to  be  married,  and  the  testator  thereupon  gave  her  1002., 
which  she  used  for  her  outfit.  After  the  marriage  the  testator  gave  the 
husband  of  the  daughter  4002.  On  neither  occasion  was  any  reference 
made  to  the  will  or  the  testator^s  intended  testamentary  dispositions. 
Afterwards  the  testator  executed  a  further  codicil  to  his  will,  which  con- 
tained no  reference  to  the  7002.  legacy,  and  expressly  confirmed  the 
will.  JGTeW.— 
(1)  That  the  1002.  was  a  gift  and  not  an  advancement,  nor  a  substitution 
total  or  partial  for  the  7002.  legacy. 
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(2)  That  the  same  was  the  case  as  to  the  4002.  Per  the  Lord  Jastice 
Ki^iOHT  Bruce,  affirming  the  decision  of  the  Master  of  the  Rolls ; 
but  on  other  grounds  the  Lord  Justice  Turnkr  doubting. 

(8)  That  the  existence  of  the  last  codicil  to  the  will,  though  not  decisive  of  the 
question,  was  a  fact  which  could  not  be  left  out  of  consideration.  Per 
the  Lord  Justice  Knight  Bruce.  —  Baveiucrofi  v.  Jones,  224. 

3.  In  the  administration  of  charitable  bequests  it  is  the  duty  of  the  Court  to 

ascertain  from  the  words  of  the  will,  by  the  ordinary  rules  of  constmc- 

*  831       tion,  the  true  meaning  and  intention  of  the  testator,  both  as  *to  the 

bequest  itself  and  the  mode  of  carrying  it  into  effect,  without  in  the 
first  instance  adverting  to  the  existence  of  the  Statute  of  Mortmain. 
When  the  intention  of  the  testator  has  been  ascertained,  inquiry  is  to  be  made 
whether  the  whole  or  any  part  of  that  intention  is  contrary  to  the  pro- 
visions of  the  statute.  But  no  secondary  interpretation  ought  to  be 
adopted,  nor  ought  the  Court  to  resort  to  any  different  mode  of  admin- 
istration from  that  indicated  by  the  testator,  even  though  it  may  be 
reasonable  in  itself,  for  the  purpose  of  escaping  from  the  operation  of 
the  statute. 

The  Attomey-Oeneral  v.  Williams  (2  Cox,  887)  followed  and  approved. 

A  gifl  to  the  Society  for  the  Prevention  of  Cruelty  to  Animals,  to  be  applied 
as  the  committee  should  '*  think  best,  towards  the  establishment  in  the 
neighbourhood  of  Xiondon  or  Westminster  of  slaughter-houses  away 
from  the  densely  populated  places  in  which  they  are  now  situated,  and 
for  the  relief  of  and  protection  from  cruelty  to  the  .animals  taken  to 
be  slaughtered :  **  Held  void,  as  being  within  the  Statute  of  Mortmain, 
9  Geo.  2,  c  36.  —  Tatham  v.  Drummond,  4SL 

4.  A  testator  directed  his  property  to  be  divided  and  paid  "  to  the  persons 

being  such  descendants  as  next  herein  after  mentioned  in  equal  shares 
among  and  to  the  lawful  descendants  living  at  the  time  of  my  death  of 
such  of  the  brothers  and  sisters  of  my  late  grandfather  as  have  died 
leaving  lawful  descendants ;  such  descendants  respectively  to  be  enti- 
tled to  share  the  same  moneys  in  a  course  of  distribution  per  stirpes 
and  not  per  capita :  ^  Held  (reversing  the  decision  of  the  Master  of  the 
Rolls),  that  the  words  **per  stirpes,'*^  and  not  **per  capita,^''  were  appli- 
cable to  the  descendants,  who  were  to  be  classified  secundum  stirpes^ 
or  according  to  their  families,  and  that  the  property  was  to  be  divided 
into  as  many  shares  as  there  were  stirpes  or  families,  each  stirps  or 
family  taking  an  equal  share.  —  Robinson  v.  Shepherd,  129. 

5.  A  testator  who  had  no  issue,  after  prefacing  his  will  with  expressions  show- 

ing his  anxiety  that  his  ancestral  estate  should  remain  a  principal  family 
residence,  and  his  apprehension  that  a  considerable  period  might  elapse 
before  any  adult  person  would  become  entitled  to  the  full  benefit  of  his 
estates  under  the  disposition  made  by  him,  devised  his  real  estates  to 
the  use  of  trustees  for  a  term  of  500  years,  and  after  the  determination 
of  the  same  and  in  the  mean  time  subject  thereto  and  to  the  trusts 
thereof,  to  the  use  of  trustees  during  the  lives  of  his  two  sisters  and 
the  life  of  the  longer  liver  of  them,  to  preserve  contingent  remain- 
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ders,  and  to  pay  *  the  rente  and  profits  to  the  trustees  of  the   *  832 
term,  to  be  applied  as  therein  after  mentioned,  and  such  estate 
to  determine  in  the  event  of  total  failure  or  impossibility  of  issue  of  the 
testator^s  sisters  to  take  under  the  limitations  therein  after  contained ; 
with  remainder  to  the  use  of  the  first  and  other  sons  of  his  elder  sister 
who  should  be  bom  within  fifteen  years  after  the  date  of  the  will  suc- 
cessiyely  in  tail  male ;  with  remainder  to  the  use  of  the  first  and  other 
sons  of  his  younger  sister  bom  within  eighteen  years  after  the  afore- 
said date ;  with  successive  remainders  in  favour  of  the  first  and  other 
daughters  of  the  sisters  bora  within  the  aforesaid  respective  periods  in 
tail  male  and  tail  general ;  with  remainder  to  uses  in  fiivour  of  younger 
sons  of  Lord  De  L.  which  failed ;  with  remainder  to  the  use  of  his 
daughters  then  bora  or  thereafter  to  be  bom  in  the  testator^s  lifetime 
(according  to  seniority  of  age)  for  life,  with  a  power  of  cutting  timber 
under  the  control  of  the  trustees  of  the  500  years^  term ;  with  remain- 
der to  the  use  of  trustees  to  preserve  during  life  tenancies ;  with  re- 
mainder to  the  use  of  the  first  and  other  sons  of  each  such  daughter 
successively  in  tail  male;  with  remainders  over.    The  testator  then 
provided  for  the  assumption  of  his  family  name  and  arms  by  persons 
and  the  husbands  of  persons  entitled  under  his  will,  and  for  the  shift- 
ing of  the  limitations  contained  in  the  will  in  case  of  any  of  them  be- 
coming entitled  in  possession  to  the  mansion  and  estate  belonging  to 
the  De  L.  family. 
The  trasts  of  the  500  yeara^  term  were,  that  the  trustees  should  immediately 
after  the  testator^s  death  enter  upon  his  ancestral  mansion  and  estate, 
and  thenceforth  during  the  lives  of  his  uncle  and  his  sisters  and  the 
survivors  and  survivor  of  them,  and  during  the  minority  of  any  person 
who,  at  the  decease  of  the  survivor  of  his  uncle  and  sisters,  might 
under  the  limitations  of  the  will  be  entitled  beneficially  to  the  posses- 
sion of  the  testator^s.  estates  and  under  twenty-one,  receive  the  rents, 
keep  up  the  mansion-house  and  gardens  and  appurtenances,  and  man- 
age the  estates  and  direct  repairs  and  improvements ;  grant  leases,  sell 
timber,  keep  down  interest  on  incumbrances,  appoint  agents,  cut  tim- 
ber to  provide  for  the  objects  of  the  will ;  and  out  of  the  residue  to  pay 
certain  annuities  to  the  testator's  unde  and  sisters.    The  testator  then 
provided,  that  these  annuities  were  not  to  entitle  his  uncle  and  sisters 
to  reside  at  the  mansion-house  unless  authorized  by  the  trustees  so  to 
do,  or  to  interfere  in  the  management  of  his  estates ;  and  he  declared 
that,  during  minorities,  the  trustees  of  the  term,  but  without  prejudice 
to  the  annuities  under  his  will  and  other  charges,  might  pay  and 
*  apply  during  the  lives  of  his  sisters  a  competent  part  of  the   *  833 
surplus,  interest,  and  income  of  the  said  estates  to  or  for  the 
maintenance  and  education,  or  otherwise  for  the  benefit  of  the  minors, 
the  trastees  accumulating  the  surplus  and  investing  the  same  as  they 
should  think  best ;  and  he  directed  that  such  accumulations  should  be 
applied  in  satisfaction  of  any  debts  affecting  hb  estates  or  of  legacies, 
and  subject  thereto  should  be  subject  to  the  trusts  declared  of  moneys 
to  arise  under  the  power  of  sale  after  contained. 
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He  then  proyided,  that  the  trusts  thereby  declared  for  the  management  of  the 
^  estates  should,  after  the  death  of  his  uncle  and  sisters,  be  suspended 

during  the  life  of  any  adult  person  who  should  become  entitled  thereto 
for  any  estate  for  life  in  possession  by  virtue  of  the  will,  and  should 
cease  when  the  uncle  and  sisters  should  be  dead,  and  an  adult  tenant 
in  tail  by  purchase  under  the  will  should  become  absolutely  entitled. 

There  were  powers  for  the  trustees  of  the  term  to  lease,  to  open  and  work 
mines  and  grant  mining  leases,  and  to  sell  and  exchange  with  the  usoal 
ancillary  clauses,  under  which  the  moneys  to  arise  from  sales  and 
exchanges  were  to  be  applied  in  discharging  incumbrances  on  the  set- 
tled estates,  and  subject  thereto  in  the  purchase  of  other  hereditaments 
to  be  settled  to  the  same  uses. 

The  testator  then  devised  his  copyhold  and  leasehold  estates,  and  certain  arti- 
cles of  personal  estate,  to  the  trustees  of  the  term,  upon  trusts  to  cor- 
respond with  those  declared  of  the  settled  estates,  and  so  as  to  go  along 
with  the  latter;  and  bequeathed  his  residuary  personal  estate  to  the 
same  trustees  upon  trust  for  conversion  into  money,  to  be  held  on  the 
same  trusts  as  the  moneys  to  arise  from  sales  of  the  settled  estates. 

The  uncle  having  died,  the  elder  sister  being  also  dead  unmarried,  and  the 
younger  sister,  who  had  become  the  testator^s  sole  heiress-at-law,  being 
still  living,  married,  and  having  had  one  only  child,  which  had  died 
before  the  date  of  the  testator^s  will,  and  the  eighteen  years  from  the 
date  of  the  testator^s  will  haying  expired :  Hdd,  — 

(1)  That  the  direction  given  to  the  trustees  to  manage  the  estates 
did  not  involve  any  suspension  of  the  enjoyment  of  the  estates  them- 
selves or  interfere  with  the  right  of  the  devises,  save  so  far  aS  that  they 
might  not  be  entitled  to  claim  the  possession  of  the  estates,  and  that 
there  was  no  intestacy,  no  part  of  the  rents  and  profits  of  the  estates 
being  undisposed  of. 

(2)  That  immediately  subject  to  the  trusts  of  the  500  years*  term, 
the  plaintiff,  who  was  the  eldest  daughter  of  Lord  De  L.,  as  the  person 
entitled  to  the  first  vested  estate  for  life,  became,  as  from  the  testator's 

*  834       death,  entitled  to  the  *  surplus  rents  of  the  whole  of  the  estates  not 
required  for  the  exigencies  declared  of  the  term. 

(3)  That  the  trust  for  the  accumulation  of  the  surplus  rents  was  not 
absolute,  but  limited  to  the  period  of  time  during  which  there  should 
be,  and  came  into  existence  only  in  the  event  of  there  being,  a  minority 
before  the  death  of  the  testator's  sisters. 

(4)  That  the  plaintiff  was  entitled  to  the  immediate  possession  of  the 
mansion-house,  and  to  the  receipt  of  the  surplus  rents,  she  undertaking 
to  perform  all  those  things  which  the  trustees  had  a  right  to  require 
under  their  powers  of  management,  and  she  and  her  husband  comply- 
ing with  the  directions  of  the  will  as  to  the  assumption  of  the  testator's 
name  and  arms.  —  Sidney  v.  Wilmtr^  84. 

See  Married  Woman.    Truster  Act. 
WINDING-UP. 

1.  A  creditor  of  a  company  not  registered  under  the  Companies  Act,  1862, 
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obtained  jadgment  against  them,  issued  execution  upon  it,  and  the 
sheriff  went  into  possession  and  was  about  to  sell.  Some  days  after- 
wards a  petition  to  wind  up  the  company  under  the  Companies  Act, 
1862,  was  presented,  and  before  any  winding-up  order  was  made  upon 
it,  an  6x  parte  injunction  was  obtained  by  the  petitioners  under  the 
201st  section  of  the  Act,  restraining  the  creditor  from  further  pro- 
ceedings at  law  and  the  sheriff  from  selling :  Held  (the  Lord  Justice 
\Knioht  Bruce  assuming  —  but  doubting  as  to  each  point  —  that  where 
an  action  has  been  concluded  by  judgment  and  execution  levied,  a  sale 
under  the  execution  is  a  "  proceeding  in  any  action^'  within  the  20l8t 
section  of  the  Act,  and,  secondly,  that,  if  it  is,  an  ex  parte  injunction 
could  be  granted  under  that  section,  and  the  Lord  Justice  Turner 
giving  no  opinion  on  the  first  point),  that  the  Court,  having  a  discre- 
tion under  the  201st  section,  ought  not  to  have  exercised  it  in  favour  of 
granting  the  injunction  in  a  case  circumstanced  as  above  stated. 

Remarks  on  the  principles  by  which  the  Court  should  be  guided  in  exercising 
the  discretion  vested  in  it  by  the  201st  section  of  the  Companies  Act, 
1862.  .Per  the  Lord  Justice  Turner.  —  In  re  The  Oreai  Ship  Com- 
pany, Limited,  Parry^s  Case,  63. 

2.  A  lessor  distrained  for  rent  upon  goods  which  were  upon  the  demised 
lands,  and  which  belonged  to  a  joint-stock  company.  The  distress  was 
put  in  after  the  presentation  of  a  winding-up  petition  against  the  com- 
pany, upon  which  an  order  was  made  subsequently  to  the  putting 
in  of  the  distress.  ^  The  demised  lands  were  held  by  trustees  for  *  835 
the  company :  Held,  that  the  distress  might  proceed. 

Per  the  Lord  Justice  Turner  :  The  Companies  Act,  1862,  §  163.  only  avoids 
attachments,  sequestrations,  distresses,  or  executions  when  leave  to  put 
them  in  force  has  not  been  given  under  sect.  87.  —  In  re  The  ExhaU 
Coal  Mining  Company,  Limited,  377. 
See  Appeal,  2.     Building  Sogiett.    Contributory.    Debenture. 

Set-off. 
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